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P    R    E    F   A    C    E 


<J^HE  following  Jheets  contain  tbe  fuhjlance  of 
^  a  cQurfe  of  leSures  on  tbe  laws  of  England^ 
wbicb  were  read  by  tbe  autbor  in  tbe  univerfity 
of  OxFORD.  His  original plan  took  its  rife  in 
tbe  year  1753:  cind^  notwitbjlanding  tbe  novelty 
of  fucb  an  attempt  in  tbis  age  and  country^  and 
tbe  prejudices  ufually  conceived  againft  any  iu" 
novations  in  tbe  ejlahlijhed  mode  of  education^  be 
bad  tbe  fatisfaElion  to  fnd  (and  be  acknowleges 
it  witb  a  mixture  of  pride  and  gratitude)  tbat 
hi^  endeavours  were  encouraged  and  patroni%ed 
hy  tbofe^  hotb  in  tbe  univerftty  and  out  of  it^ 
wbofe  good  opinion  and  ejleem  be  was  principally 
deftrous  to  ohtain. 

Tbe  deatb  of  Mr  Viner  in  1756,  and 
bis  ample  henefaSlion  to  tjje  univerfty  for  pro'^ 
moting  tbe  Jludy  of  tbe  laWy  produced  ahout  two 
years  afterwards  a  regidar  andpuhlic  ejlahlijlment 
ofwbat  tbe  autbor  bad privately  undertaken.  Tbe 
knowlege  ofour  laws  and  conftitution  was  adopted 
as  a  liberal  fcience  hy  general  academical  autbo- 

a  3  rity\ 


ii  F  R  E  F  A  C  E. 

rity ;  competent  endowments  were  decreedfor  tbe 
fupport  of  a  leSurer^  and  ibe  perpetual  encou-- 
ragement  of  Jiudents ;  and  tbe  compiler  of  tbe 
enfuing  commentaries  bad  tbe  bonour  to  be  ele&ed 
tbefrjl  Vinerian  profeffor. 

In  tbis  ftuation  be  was  led^  hotb  by  duty  and 
inclination^  to  invefiigate  tbe  elements  of  tbe  law^ 
and  the  grounds  of  our  civil  polity^  witb  greater 
ajjiduity  and  attentioh  tban  many  bave  tbougbt  it 
necejfary  to  do.  And  yet  all^  wbo  of  late  years 
bave  attended  the  public  adminiflration  of  jufticey 
mujl  be  fenftble  that  a  mqjierly  acquaintance  witb 
tbe  general  fpirit  of  laws  and  tbe  principles  of 
univerfal  jurifprudehce^  combined  witban  accurate 
knowlege  of  eur  own  municipal  conjiitutions ^  tbeir 
originaly  reajon^  and  bi/iory^  batb  given  a  beauty 
and  energy  to  many  modern  judicial  deci/tons^  witb 
wbicb  our  anceftors  were  wbolly  unacquainted.  If 
in  tbe  purfuit  of  tbefe  inquiries^  tbe  autbor  batb 
been  able  to  reSlify  any  errors  wbicb  eitber  bimfelf 
or  otbers  may  bave  beretofore  imbibedj  bis  pains 
'will  be  fujjiciently  anfwered :  and^  ifinfome  points 
he  isjiill  mifaJien^  tbe  candid  and judicious  reader 
will  make  due  allowances  Jor  tbe  difficulties  of  0 
fearcbfo  newyfo  extenftve^  andfo  laborious. 

%  Nov.  1 765. 


POSTSdRIPT. 

NOrWlTHSTANDING  tbc  diffidcnce 
exprejjed  in  tbeforegoing  Preface^  no  Jooner  wai 
tbe  work  completed^  hut  many  of  its  pofitions  were 
vebemently  attackcd  hy  s&ealots  ofall  (even  oppo^ 

Jite)  dcnominatibns^  religious  as  ivell  as  civil;  hy 

fome  witb  a  greater^  hy  oibers  witb  a  lefs  dtgree 
cfacrimony.  To  fucb  of  tbefc  animadvert&s  at 
bave  fallen  witbin  tbe  autbor^s  notice  (for  be 
douhts  not  but  fome  bave  efcaped  it)  be  bives  at 
l^qft  tbis  obligation  ;  tbat  tbey  bave  occqfioHed  bint 

from  time  to  time  to  revife  bis  work^  in  reJpeS  /# 
tbe  particulars  ohjeSed  to;  to  retraS  or  expunge 

from  it  wbat  appeared  to  he  really  errbneous ;  to 
amend  or  fupply  it  wben  indccurate  or  defeSive; 
to  illuftrate  and  explain  it  wben  ohfcure^  But^ 
wbere  be  tbougbt  tbe  ohjcBions  itlfounded^  be  batb 
left  andJhaU  leave  tbe  hook  to  defend  itfelf :  being 

fully  of  opinion^  tbat  if  bis  principks  be  fajfe  and 
bis  doRrines  unwarrantable^  no  apologyfrom  bim^ 

felfcan  make  tbem  rigbt;  if  founded  in  trutb  and 
rcaitudcy  no  cenfurt  frm  otben  can  make  tbm 
wrong. 
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ADVERTISEMENT 

concerning  the  ninth  edition« 


^T^HE  editor  judges  it  indifpenfible  to  preferic 
the  author's  text  intire.  The  alterations  Whidi 
wiU  be  fdund  therein>  iince  the  publication  of  the 
laft  edition^  were  made  by  the  author  himiel^  as 
oiay  appear  from  a  correded  copy  in  his  own  hand^ 
writing^.  What  the  editor  hath  chiefly  attended  139 
2S3  to  note  th^  alterations  made  by  fuUequent  adbs 
of  parliament.  Thefe^  together  with  fome  few  other 
nece0ary  obfervationSj  in  order  to  prevent  confu- 
fion»  are  inferted  feparate  and  diftind  at  the  bottom 
of  thepaige. 


RI.    BURN- 


Jttly  20, 1783. 


*  To  bc  fccu  at  Mr.  Cadcll'j  in  thc  Stratsi. 


A  D  y  E  R  T  I  S  E  M  E  N  T 

concerning  this  eleventh  edition» 

V  - 

J  N  this  edition,  as  in  the  laft,  the  author^s  tcxt  is 
preferved  intire.  The  editor  hath  added  riot  only 
the  alterations  made  by  afts  of  parliament  fubfequent 
10  the  publication  of  the  laft  edition,  but  alfo  refer,- 
ences  to  the  Term  Reports,  which  have  been  fince 
publifhcd.  Some  manufcript  cafes  in  tKe  editor's 
pofleflion  are  alfo  noticed  in  this  edition,  wherein 
the  authority  of  fome  paflages  in  thefe  commentaries 
hath  been  denied.  Thefe,  together  with  fome  notcs' 
and  obfervations  of  his  own,  the  editor  hath  infertcd 
feparate  and  diftinft  at  the  bottom  of  the  page.  Thc 
notes  added  in  the  tenth  edition,  are  enclofed  in 
brackets,  thus  [  ],  and  marked  with  Italic  referenccsi 
and  thofe  added  to  the  prefent  cdition,  thus  (     )• 

■ 

Teiriple>  Jan.  12,  1791. 
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INTRODUCTION. 


SECTION      THE      FIRST. 


ON     THE     STUDY     OF     THE     L  A  W*. 


Mr.  Vice-Chancellor,    akd    Gentlemen  of 

THE    UnIVERSITY, 

THE  general  expe£bation  of  fo  numerous  and  re- 
fpedable  an  audience,  the  novelty,  and  (I  may 
add)  the  importance  of  the  duty  required  from  this 
chair^  muft  UDavoidably  be  produftive  of  great  diffidence 
and  apprehenfion^  in  him  Mrho  has  the  honour  to  be  placed 
in  it.  He  muft  be  fenfible  how  much  will  depend  upon  his 
condu£k  in  the  infancy  of  a  ftudy  which  is  now  firft  adopted 
by  public  academical  authority ;  which  has  generally  been 
reputed  (however  unjuftly)  of  a  dry  and  unfruitful  nature  ; 
and  of  which  the  theoretical  elementary  parts  have  hitherto 
received  a  very  mdderate  fliarc  of  cultivation.  He  cannot  but 
rcfleft  that,  if  eithcr  his  plan  of  inftruftion  be  crude  and  inju- 
dicious,  or  the  execution  of  it  lame  and  fuperficial,  it  will  caft 
a  damp  upon  the  farther  progrefs  of  this  moft  ufeful  and  moft 
rational  branch  of  learning ;  and  may  defeat  for  a  time  the 

*  Rcai  in  Oxford  at  thp  openiiig  of  the  Vinerian  kdures :  3k5  O^.  i758. 
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public-fpiritcd  defign  of  our  wife  and  munificerit  benefaftor* 
And  this  he  muft  more  efpecially  dread,  when  he  feels  by  ex-- 
perience  how  unequal  his  abilities  are  (unaflifted  by  preceding 
examples)  to  completc,  in  the  manner  he  could  wifh,  fo  cx- 
tenfive  and  arduous  a  talk ;  fince  he  fteely  confefles,  that  his 
former  morc  private  attempts  have  fallen  very  (hort  of  his 
own  ideas  of  perfeftion.  And  yet  the  candour  he  has  already 
cxperienced,  and  this  laft  tranfcendent  mark  of  regard,  his 
prefent  nomination  by  the  free  and  unanimous  fufiragc  of  a 
great  and  learned  univerfity,  (an  honour  to  be  ever  remem-' 
bcred  with  the  deepeft  and  moft  afFeftionatc  gratitude,)  thefe 
teftimonies  of  your  public  judgment  muft  entirely  fuperfedc 
his  own,  and  forbid  him  to  believe  himfelf  totally  infufiicient 
for  the  labour  at  leaft  of  this  employmcnt.  One  thilig  he  will 
,  venture  to  hope  for,  and  it  certainly  fliall  be  his  conftant  aim, 
by  diligence  and  attention  to  atone  for  his  other  defe£ts  ^ 
cfteeming,  that  the  beft  retum,  which  he  can  poflibly  make 
for  your  favourable  opinion  of  his  capacity,  will  be  his  iin* 
wearicd  endeavours  in  fome  little  degree  to  deferve  it, 

)  The  fcience  thus  committed  to  his  charge,  to  be  cultivated, 
mcthodized,  and  explained  in  a  courfe  of  academical  ledlures, 
is  that  of  the  laws  and  conftitution  of  our  own  counfry:  a  fpe* 
cics  of  knowlege,  in  which  the  geuitlemen  oi  England  have 
been  mote  remarkably  deficient  than  thofe  of  all  Europe  be- 
fides,  I;i  moft  of  the  nations  on  the  continent,where  the  civil 
or  imperial  law  under  difFerent  modificatitos  is  clofely  intcr- 
Woven  with  the  municipal  laws  of  the  land,  no  gentleman, 
or  at  leaft  no  fcholar,  thinks  his  education  is  completed,  till 
he  has  attended  a  courfe  or  two  of  leftures,  both  upon  the 
inftitutes  of  Juftinian  and  the  local  conftitutions  of  his  native 
foil,  under  the  very.eminent  profeflbrs  that  abound  in  their 

j  feveral  univerfities*     And  in.  the  northern  parts  of  our  own 

ifland,  where  alfo  the  municipal  laws  are  frequently  con- 

nefted  with  the  civil,  it  is  difficult  to  meet  with  a  perfon  of 

liberal  education,  who  is  deftitute  of  a  competent  knowlege^ 

in  that  fcience,  which  is  to  be  the  guardian  of  his  natural 

rights  and  the  rttk  of  his  clYil  comluit.' 

Noa 


f .  1«  of  tbe  L  A  w»  ^ 

NoR  have  the  imperial  laws  been  totally  negkflcd  even  tn 
the  Eagliih  natioo.  A  general  acquaintance  with  their  de« 
cilions  has  ever  been  defervedly  confidered  as  no  fmall  accom* 
pliihment  of  a  gentlemanj  and  a  faihion  has  prevaikd,  cfpe- 
cially  of  late,  to  tranfport  the  growing  hopes  of  this  ifland 
to  foreign  univerfities,  in  Switzerland^  Germany,  and  Hol-» 
land ;  which,  though  infinitely  inferior  to  our  own  in  every 
other  confideration,  have  been  looked  upon  as  better  nurfe^r 
ries  of  the  civil,  or  (which  is  nearly  the  fame)  of  their  own 
municipal  law.  In  the  mean  time  it  has  becn  the  peculiar 
}ot  of  our  admirable  fyftem  of  laws,  to  be  negleded,  and 
even  unknown,  by  all  but  oqe  pra£lical  profeflion  \  though 
built  upon  the  foundeft  foundations,  and  approv^d  by  the  ex« 
perience  of  ages, 

Far  be  it  from  me  to  derogate  from  the  ftudy  of  the  civil 
law,  confidered  (apart  from  any  binding  authority)  as  a 
colle£iion  of  written  reafon.  No  man  is  more  thoroughly 
perfuaded  of  the  general  excellence  of  it's  rules,  and  the 
^fual  equity  of  it^s  decifiops,  nor  is  better  convinced  of  it's 
ufe  as  well  as  omament  to  the  fcholar,  the  divine,  the 
ftatefman,  and  even  the  common  lawyer.  But  we  muft  not  | 
carry  ourveneration  fo  far  as  to  facrifice  our  Alfredand  Ed- 
ward  to  the  manes  of  Thepdofius  and  Juftinian :  we  muft 
not  prefer  the  edift  of  the  praetor,  or  the  refcript  of  the  Ro- 
inan  en^eror,  to  our  own  immemorial  cuftoms,  or  the  fanc- 
tions  of  an  Englifh  parliament  \  unlefs  we  can  alfo  prefer  the 
defpotic  monarchy  of  Rome  and  Byzantium,  for  whofe  me-? 
ridians  the  former  were  calculated,  to-the  free  conftitutioQ 
of  Britain,  which  the  latter  are  adapted  to  perpetuate« 

WiTHOUT  detra£):ing  therefore  from  the  real  merit  which  , 
abounds  in  the  imperial  law,  I  hope  I  may  have  leave  to  af- 
fert,  that  if  an  Engliftiman  muft  be  ignorant  of  either  the  one 
pr  the  other,  he  had  better  be  a  ftranger  to  the  Roman  than 
the  Englifh  inftitutiohs.  For  I  think  it  an  undeniable  pofi- 
tion,  that  a  competent  knowlege  of  the  laws  of  that  fociety 
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in  wWch  wc  live,  is  the  proper  accomplifliment  of  cvery 
gentleman  and  fcholar ;  an  highly  ufeful,  I  had  almoft  faid 
cflentialy  part  of  liberal  and  polite  education.  And  in  this 
I  am  warranted  by  the  examplc  of  antient  Rome  j  where, 
as  Cicero  informs  us  *,  the  very  boys  were  obliged  to  learn 
the  twelve  tables  by  heart,  as  a  carmen  necejfariumy  or  indif* 
peni^ble  leflbn,  to  imprint  on  their  tender  minds  an  early 
knowlege  of  thc  laws  and  conftitution  of  their  country. 

BuT  as  the  long  and  univcrfal  negleft  of  this  ftudy,  with 
us  in  England,  fecms  in  fome  degree  to  call  in  queftion  thc 
truth  of  this  eyident  pofition,  it  ftiall  therefore  be  thc  bufmefs 
of  this  introduftory  difcourfc,in  the  firft  place  to  demonftrate 
the  utility  of  fome  general  acquaintance  with  the  municipal 
law  of  the  land,  by  pointing  out  it's  particular  ufes  in  all 
confiderable  fituationS  of  life.  Some  conjeftures  will  thea 
be  ofFered  with  regard  to  the  caufes  of  neglefting  this  ufeful 
ftudy :  to  which  will  be  fubjoined  a  few  refleftions  on  thc 
peculiar  propriety  of  reviving  it  in  our  own  univerfities. 

And,  firft,  to  demonftrate  the  utility  of  fome  acquaint- 
ancc  with  thc  laws  of  the  land,  let  us  only  refleft  a  moment 
on  the  fingularframe  and  polity  of  thatland,  which  is  governcd 
J  by  this  fyftem  of  laws.  A  land,  perhaps  the  only  one  in  the 
univcrfe,  in  which  poKtical  or  civil  liberty  is  thc  very  cnd  and 
fcopeof  the  conftitution^.  This  libcrty,  rightly  underftood, 
confifts  in  thc  power  of  doing  whatever  the  laws  permit^ ) 
whichis  only  tobe  eflFeftedbyagcneral  conformity  of  all  orders 
and  degrces  to  thofe  equitable  rules  of  aftion,  by  which  the 
mcancft  individual  is  prote&cd  from  the  infults  and  oppreflSon 
of  the  greateft.  As  therefore  cvery  fubjeft  is  intereftcd  in  the 
prefervation  of  the  laws,  it  is  incumbent  upon  every  man  to 
bc  acquainted  with  thofe  at  leaft  with  which  ht  is  imme- 
diatelyc6ncerncd;  left  he  incur  the  cenfure,  aswell  as  incon- 
vcnlence,of  living  in  fociety  vstithout  knowing  the  obligations 
which  it  lays  him  under.    And  thus  much  may  fuflBce  for  per- 
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fons  of  inferior  condition,who  have  neither  time  nor  capacitf 
to  eoiarge  their  vie ws  beyond  that  contra£):ed  fphere  in  which 
they  are  appointed  to  move.  But  thofe  on  whom  nature  and 
fortune  have  beftowed  more  aUHties  and  greater  leifure»  can-' 
not  be  fo  eafily  excufed.  Thefe  advantages  are  given  them, 
not  for  the  benefit  of  themfelves  only,  but  alfo  of  the  public : 
and  yet  they  cannot,  in  any  fipe^e  of  liSe,  difcharge  properly 
their  duty  either  to  the  public  or  th^mfelvies^  withput  ipme 
dcgree  of  knowlege  in  the  laws^  To  evjince  this  the  morc 
clearly,  it  may  not  be  amifs  to  defcend  to  a  few  particulars. 

L£T  tts  therefpre  begin  with  our  gentlemen  of  independent 
cilates  and  fortune,  the  moft  ufeful  as  well  as  confiderable 
body  of  men  in  the  nation  j  whom  even  to  fuppofe  ignorant 
in  this  branch  of  leaming  is  treated  by  Mr.  Locke'  as  a 
ilrange  abjfurdity.  It  is  their  landed  property»  wkh  it^s  long 
and  vdhiminoustrainof  defbents  and  eonveyancesyfettiements,* 
<ntails,  and  incumbrances,  that  forms  the  moft  intricate  and 
moft  extenfive  obje£b  of  legal  knowlege.  The  thorough 
4X)mprehenfion  of  thefe,  in  all  their  minute  diftin£lions,  is 
perhaps  too  laborious  a  taflc  for  any  but  a  lawyer  by  profef- 
fion :  yet  ftill  the  underftanding  of  a  few  leading  principles,  | 
relating  to  eftates  and  conveyancing,  may  form  fome  check 
and  guard  upon  a  genjtleman's  inferior  agents,  and  preferve 
him  at  leaft  from  very  grofs  ^nd  nj^torious  impofition* 

Again,  the  policy  of  all  Jaws  has  made  fome  forms  nccef-  } 
fary  in  the  wording  of  laft  wiUs  and  teftaments,  and  more 
with  regard  to  their  atteftation.  An  ignorance  in  thefe  muft 
always  be  of  dangerdus  confequence,  to  fych  as  by  choice  or 
neceflity  compile  their  own  teftaments  without  any  technical 
afliftance.  Thofe  who  have  attended  the  courts  of  juftice  are . 
the  beft  witneflTes  of  the  confufion  and  diftrefles  that  are  here- 
by  occafioned  in  families ;  and  of  the  diflficulties  that  arife  in 
difceming  the  true  meaning  of  the  teftator,  or  fometimes  in 
>^fcovering  any  meaning  at  all :  fo  that  in  the  end  his  eftate 
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hiay  oftcn  bc  vcftcd  quite  contrary  to  thcfe  hi$  enigmatical 
iiitentions,  becaufe  perhapsbeliasomitted  oneortwo  fbrmal 
words,  which  are  neceflary  to  afcertain  the  fenfe  with  ihdif-» 
putable  legal  precifion,  or  has  executcd  his  will  in  the  pre^ 
fencc  of  fewcr  witneffcs  than  the  law  rcquircs* 

BuT  to  proqeed  from  private  conccrns  to  thofe  of  a  monr 
public  confideration.  Ail  gentlemcn  of  fortune  are,  in-con- 
fequcnce  of  their  property,  liable  to  be  called  upon  to  eftabliih 
the  rights,  to  eftimate  the  injuries,  to  weigh  the  accufations^ 
and  fometimes  tb  difpofe  of  the  lives  of  their  fell^w-fubjefts, 
by  fcrving  upon  juries.  In  this  fituation  they  have  frequently  I 
a  right  to  decide,  and  that  upon  their  oaths,  queftions  of  nice 
importance,  in  the  folution  of  which  fome  legal  fkiU  is  requi* 
fite ;  efpccially  where  the  law  and  the  faft,  as  it  often  hap«» 
I  pens,  are  intimately  blended  togethcr.  And  the  general  in- 
-  capacity,  even  of  our  beft  juries,  to  do  this  with  any  tolerablc 
propriety,  has  greatly  debafed  their  authority ;  and  has  una- 
voidablyvthrown  more  power  into  the  hands  of  the  judges,  ta 
dired,  control,  and  even  reverfe  their  verdids,  than  perhaps 
the  conftitution  intcnded. 

BuT  it  is  not  as  a  juror  only  that  the  Englifli  gentleman 
is  called  upon  to  determine  queftions  of  right,  and  diftribute 
juftice  to  his  fellow-fubjefts :  it  is  principally  with  this  ordcr 
of  men  that  the  commiflion  of  the  peace  is  filled.  And  here 
a  very  ample  field  is  opcned  for  a  gentleman  to  exert  his 
talents,  by  maintaining  good  order  in  his  neighbourhood  j 
by  puniftiing  the  diffolutc  and  idle  ;  by  protefting  the  pc^cc- 
able  and  induftrious;  and,  above  all,  by  healing  petty 
differences  and  preventing  vexatious  profecutions.  But,  in 
order  to  attain  thefe  defirable  ends,  it  is  neccffary  that  the 
magiftrate (hould  underftand  his bufinefs ;  and  havenot only 
the  will,  but  the  power  alfo,  (under  which  muft  be  includcd 
.  the  knowlege)  of  adminiftering  legal  and  effe£tual  juftice» 
Elfe^  when  he  has  miftaken  his  authority,  through  paffioa^ 
through  ignorancc,  or  abfurdity,  hc  will  be  the  objcfl:  of 
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contempt  from  his  mferiors,  and  of  cenfure  from  diofe  to 
HKhoin  ie  is  accountable  for  his  condud^. 


Tet  farthcr ;  moft  gentlemen  of  confiderable  property,  at 
fome  period  or  other  in  their  lives,are  ambitious  of  reprefent- 
ing  their.  country  in  parliament :  and  thofe,  who  are  ambi- 
tious  of  receiving  fo  high  a  truft,  would  alfo  do  well  to 
remember  it^s  nature  and  importance.  They  are  not  thus  ho- 
nourably  diftinguifhed  from  the  reft  of  their  fellow-fubjefls^ 
jnerely  that  they  may  privilege  their  perfons,  their  eftates^ 
or  their  domeftics ;  that  they  may  Ii|t  under  party  banners  i 
may  grant  or  with-hold  fupplies ;  may  vote  with  or  vote 
againft  a  popular  or  unpopular  adminiftration ;  but  upon 
coniiderations  far  more  interefting  and  important.  They  1 
are  the  guardians  of  the  Englifh  conftitution ;  the  makers^ 
repealers,  and  interpreters  of  the  Englifh  laws ;  delegated 
to  watch,  to  check,  and  to  avert  every  dangerous  innovation^ 
to  propofe,  to  adopt,  and  to  cheriih  any  folid  and  well-weigh- 
cd  improvement  j  bound  by  every  tie  of  nature,  of  honour^ 
and  of  religion,  to  tranfmit  that  conftitution  and  thofe  lawi 
to  their  pofterity,  amended  if  pofTible,  at  leaft  withbut  anj 
derogation.  And  how  unbecoming  muft  it  appear  in  a 
member  of  the  legiflature  to  vote  for  a  new  law,  who  is  ut#. 
terlyignorantoftheoldi  whatkindof  interpiretation  can  he 
be  enabled  to  give,  who  is  a  ftranger  to  the  text  upon  which 
he  comments ! 

Indsed  it  is  perfe£Uy  amazing,  that  there  fliould  bc 
no  other  ftate  of  life,  no  other  occupation,  art,  or  fcience^ 
in  which  fome  method  of  inftru&ion  is  not  looked  upon 
as  requifite,  except  only  the  fcience  of  legiflation»  the 
nobleft  and  raoft  difficult  of  any.  Apprenticeftiipa  are  held 
neceflary  to  ajmoft  every  art,  commercial  or  mechanical : 
a  long  courfe  of  reading  and  ftudy  muft  fbrm  thc  divine,  thc 
phyfician,  and  the  pra£tical  profeflbrs  of  thc  laws:  but 
cvery  man  of  fuperior  fortune  thinks  himfelf  bom  a  le- 
giflator.    Yct  Tully  wag  of  a  diflcrent  opinion ;  ^Sit  is  ne-' 
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**  ccflary,fays  hc*,ior  a  fenator  to  be  thoroughly  acquaintcd. 
"  with  the  conftitution;  and  this,  he  declares,  is  a  knowlegc 
**  of  thc  moft  extcnfive  nature ;  a  mattcr  of  fciencc,  of  dili- 
•*  genccjof  reflexion;  without  which  no  fenator  can  pofijbly 
«  be  fit  for  hb  ofilce." 

The  mifchiefs  that  have  arifcn  to  the  public  >from  incon- 
fiderate  altcrations  in  our  law^s,  are  too  obvious  to  be  called 
in  queftion  ;  and  how  far  they  have  been  owing  to  the  de- 
feftive  education  of  our  fenators,  is  a  point  well  worthy  th^ 
public  attention.  The  common  law  of  England  has  fared 
like  other  venerable  edificcs  of  antiquity,  which  rafli  and 
imexperienced  workmen  have  venturcd  to  new-drefs  and  re- 
j^nty  with  all  the  rage  of  modern  improvement.  Hcnce  frc- 
quently  it's  fymmctry  has  been  deftroycd,  it'$  proportions 
diftorted,  and  it's  majeftic  fimplicity  cxchanged  for  fpeciou^ 
j  cmbclliftiments  and  fantaftic  novelties.  For,  to  fay  the  truth, 
almoft  all  thc  perplexed  queftions,  almoft  all  the  niceties, 
intricacies,  and  delays,  (which  have  fometimes  difgraced  the 
Xnglifli,  as  well  as  other  courts  of  jufticc)  owc  their  original 
not  to  the  common  law  itfelf,  but  to  innovations  that  havc 
l>ecn  made  in  it  by  afts  of  parliament ;  "  ovcrUden  (as  fir  Ed- 
**  ward  Cokc  exprefles  it*^)  with  provifoes  and  a^ditions,  and 
many  timcs  ona  fudden  penned  or  correftedbymen  of  nonc 
or  very  little  judgment  in  law/'  This  great  and  well-cx- 
pcrienccd  judge  declarcs,  that  in  all  his  timc  hc  ncver  knew 
two  queftions  made  upon  rights  mcrcly  depending  upon  the 
common  law  j  and  warmly  laments  the  confufion  introduccd- 
by  ill-judging  and  unlearncd  legiflators.  ••  But  if,"  he  fub- 
joins,  "  afts  of  parliament  were  after  thc  old  fafliion  pcn- 
^  ncd,  by  fuch  only  as  perfcftly  knew  what  the  common  law 
*•  was  bcfore  the  making  of  any  aft  of  parliamcnt  concerning 
*•  that  matter,  as  alfo  how  far  forth  formcr  ftatutcs  had  pro- 
vided  remedy  for  formcr  mifchicfs,  and  defcGs  difcovered 
by  cxpcriencci  then  fliould  very  fcw  queftions  in  law  arifc, 
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<<  ai^  the  leamed  (hould  not  fo  often  and  fo  much  perpleS' 
^^  their  heads  to  make  atonement  and  peace,  by  conftrudtioa 
•'  of  law,  between  infenfible  and  difagreeing  words,  fenten* 
,**  ces,  and  pTovifoes,  as  they  now  do.'*  And  if  this  incon- 
venience  was  fo  heaviiy  felt  in  the  rcign  of  queen  Elizabeth^ 
you  may  judge  how  the  evil  is  increafed  in  iater  times,  whe» 
the  ftatute  book  is  fwelled  to  ten  times  a  larger  bulk :  unlelk 
it  fliould  be  found,  that  the  penners  of  our  jnodern  ftatntes 
have  preportionably  better  informed  themfelves  in  the  know* 
lege  of  the  common  law, 

What  is  faid  of  our  gentlemen  in  general,  and  the  pTo- 
priety  of  their  application  to  the  ftudy  of  the  laws  of  thcir 
country,  will  hold  equally  ftrong  or  ftiil  ftronger  with  regaid 
to  the  nobility  of  this  realm,  except  only  in  thc  article  of 
ferving  upon  juries.  But,  inftead  of  this,  theyhave  feveral 
peculiar  provinces  of  far  greater  confequence  and  concem  5 
being  not  only  by  birth  hereditary  counfellors  of  thc  crown» 
and  judges  upon  their  honour  of  the  lives  of  thehr  brother- 
peers,  but  alfo  arbiters  of  the  property  of  all  their  fellow-fub«' 
jeds,  and  that  in  the  laft  refort.  In  this  their  judicial  capacity  | 
they  are  bound  to  decide  the  niceft  and  moft  critical  points  of 
the  law  :  to  examine  and  correft  fuch  errors  as  have  efcaped 
the  moft  experienced  fages  of  the  profeffion,  thc  lord  keepcr 
and  the  judges  of  the  courts  at  Weftminfter.  Their  fentence 
is  final,  decifive,  irrevocable  :  no  appeal,  no  correifHon,  not 
cven  a  review,  can  be  had :  and  to  their  determination,  what- 
cver  it  be,  the  inferior  courts  of  juftice  muft  conform ; 
otherwife  the  rule  of  property  would  no  longer  be  unifom  , 
and  fteady. 

Should  ^a  judge  in  the  moft  fubordinate  jurifdiftion  be 
deficient  in  the  knowlege  of  the  laW,  it  would  refleA  infinite 
contempt  upon  himfelf,  and  difgrace  upon  thofe  who  emploj 
him.  And  yet  the  confequence  of  his  ignorance  is  compa- 
ratively  very  trifling  and  fmall:  his  judgment  may  be  examin-' 
^d,  and  his  errors  reftified,  by  other  courts.  But  how 
much  moreferipus  andaflfeding  is  thecafe  of  a  fuperior  judge» 

if 
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if  without  any  fkill  in  the  laws  he  will  boldly  vcnture  to  de- 
cide  a  queftion,  upon  which  the  welfare  and  fubfiftence  of 
whole  families  may  depend!  where  the  chance  of  his  judging 
right,  or  wrong,  is  barely  equal  j  and  where,  if  he  ghance^ 
to  judge  wrong,  he  does  an  injury  of  the  moft  alarming  na-r 
ture,  an  injury  without  poilibility  pf^redrcfs ! 

j  Yet,  vaft  as  this  truft  is,  it  can  no  where  be  fopropcrly 
repofed,as  in  the  noble  handswhere  our  excellent  conftitution 
has  placed  it:  and  therefore  placed  it,  becaufe,  from  the  in* 
dependence  of  their  fortune  and  the  dignity  of  their  ftatipn, 
they  arc  prefumcd  to  employ  that  leifure  which  is  the  con- 
feqaencc  of  both,  in  attaining  a  morc  cxtenfivc  knowlege 
of  the  kws  than  perfons  of  inferior  rank :  and  becaufe  the 
foimders  of  our  polity  relied  upon  that  delicacy  of  fentiment, 
fo  peculiar  to  noblc  birth ;  which,  as  on  thc  one  hand  it 
will  prevent  cither  intereft  or  affedion  from  interfcring  in 
queftions  of  right,  fo  on  the  other  it  will  bind  a  peer  in 
honour,  an  obligation  which  the  law  eftecms  eq\ial  to  ano* 
ther*3  oath,  to  be  mafter  of  thofe  points  upon  which  it  is  hi^ 
birthright  to  decidc^ 

The  Roman  pandefts  will  furniflx  us  with  a  piece  of 
hiftory  not  unapplicablc  to  our  prcfcnt  purpofe.  Serviusi 
Sulpicius,  a  gcntleman  of  thc  patrician  order,  and  a  cclebrat- 
ed  orator,  had  occafion  to  take  the  opinion  of  Quintus  Mu-* 
tius  Scaevola,  the  then  oraclc  of  the  Roman  law  ;  but,  for 
want  of  fome  knowlege  in  that  fcience,  could  not  fo  much 
as  underftand  even  the  tcchnical  terms,  which  his  fricnd  was 
obliged  to  makc  ufe  of.  Upon  which  Mutius  Scaevola  could 
not  forbear  to  upbraid  him  with  this  memorablc  reproof  ^, 
•'  that  it  was  a  Ihame  for  a  patrician,  a  noblcman,  and  zn 
<•  orator  of  caufes,  to  be  ignorant  of  that  law  in  which  hc 
••  was  fo  peculiarly  concerned."  This  rcproach  made  fo  dccp 
an  impreffion  on  Sulpicius,  that  hc  immediately  applied 
himfelf  to  the  ftudy  of  the  law ;  wherein  hc  arrivcd  to  that 

Z  Ff.  1. 1.  2.  §.  43«    *Turpe  ejfe  patrkio,  et  nQbilif  et  caufas  oranti,  jus  in  quo 
^ferfaretur  igmrare» 
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t)ro(idenc7)  that  he  left  behind  him  about  an  hundred  and 
fourfcore  volumes  of  his  own  compiling  upon  the  fubjedi  \ 
and  becamej  in  the  opinion  of  Cicero^,  a  much  more  com^ 
plete  lawyer  than  even  Mutius  Scaevola  himfelfi 

I  wouLD  not  be  thought  to  recommend  to  our  Engliih 
nobility  and  gentry,  tobecome  as  great  lawyers  as  Sulpiciud  | 
though  he,  together  with  this  charadler^  fuftained  likewife 
that  of  an  excellent  orator,  a  firm  patriot,  and  a  wife  inde^^ 
fatigable  fenator  :  but  the  inference  ivhich  arifes  from  th^ 
ilory  is  this,  that  ignorance  of  the  laws  of  the  land  hath 
ever  been  efteemed  difhonourable  in  thofe,  who  are  entnifted 
by  their  country  to  maintainj  to  adminifter,  and  to  amend 
them. 

BuT  furely  there  is  little  occafion  to  enforce  this  argument 
any  farther  to  perfons  of  rank  and  diftin£^ion,  if  we  of  thia 
place  may  be  allowed  to  form  a  general  judgment  from  thofe 
who  are  under  our  infpedion :  happy,  that  while  we  lay 
down  the  rule,  we  can  alfo  produce  the  example.  Tou  will 
therefore  permit  your  profeflbr  to  indulge  both  a  public  and 
private  fatisfaflion,  by  bearing  this  open  teftimony ;  that^ 
in  the  infancy  of  thefe  ftudies  among  us,  they  were  favoured 
with  the  moft  diligent  attendance,  and  purfued  with  the 
moft  unwearied  applicatiouj  by  thofe  of  the  nobleft  birth  and 
moft  ample  patrimony :  fome  of  whom  are  ftill  the  orna- 
ments  of  this  feat  of  leaming ;  and  others  at  a  greater  dif-« 
tance  continue  doing  honour  to  it's  inftitutions^by  comparing 
our  poUty  and  laws  with  thofe  of  other  kingdoms  abroad,  or 
exerting  their  fenatorial  abilities  in  the  councils  of  the  nation 
at  home. 

NoR  will  fome  degree  of  legal  knowlege  be  found  iii  the 
leaft  fuperfluous  to  perfons  of  inferior  rank :  efpecially  thofe 
of  the  learned  profeflions.     The  clergy  in  particular,  befides  ) 
the  conunon  obligations  they  are  under  in  propotlion  to  their 
rank  and  fortune^  have  alfo  abundant  reafon»  confidered 

k  Brut,  41. 
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merelj  as  dergytncn^  to  be  acquainted  wlth  ftiany  branche$ 
of  the  lawjwhichare  almoftpeculiarand  appropriatedto  them- 
felves  alone.  Such  are  the  laws  relating  to  advowfons,  infti- 
fations^  and  induftions » to  fimony,  and  fimoniacal  contradls  j 
to  uniformity,  refidence,  and  piuralities ;  to  tithes  and  other 
ccclefiaftical  dues ;  to  marriAges  (more  efpecially  of  late)  and 
ta  a  variety  of  other  fubjefts,  which  are  configned  to  thc 
care  of  their  order  by  the  provifions  of  particular  ftatutes.  To 
imderftand  thefe  aright,.  to  difcern  what  is  warranted  or  en- 
joinedj,  and  what  is  forbidden  by  law,  demands  a  fort  of  legal 
apprehenfion  ;  which  is  no  otherwife  to  be  acquired,  than  by 
ufe  and  a  familiar  acquaintance  with  legal  writers. 

FoR  the  gentlemen  of  the  faculty  of  phyfic,  I  muft  frankly 
own  th^t  I  fee  no  fpecial  reafon,why  they  in  particular  fhould 
apply  themfelves  to  the  ftudy  of  the  law  ;  utilefs  in  common 
with  other  gcntlemen,  and  to  complete  the  charafter  of  ge* 
neral  and  extenfive  kriowlege ;  a  charafter  which  their  pro- 
I  fcflion,  beyond  others,  has  remarkably  deferved.  They  will 
give  me  leave  however  to  fuggeft,  and  that  not  ludicroufly, 
riiat  it  might  frequently  be  of  ufe  to  families  upon  fudden 
cmergencies,  if  the  phyfician  were  acquainted  with  the  doc- 
trine  of  laft  wills  and  teftaments,  at  leaft  fo  far  .as  relates  to 
tfie  formal  part  of  their  execution. 

BuT  thofe  gentlemen  who  intend  to  profefs  the  civil  and 
ccclefiaftical  laws,  in  the  fpiritual  and  maritime  courts  of  this 
kingdom,  are  of  all  men  (next  to  common  lawyers)  the  moft 
indifpenfably  obligedto  applythemfelves  ferioiifly  to  the  ftudy 
of  our  municipal  laws.  For  the  civil  and  canon  laws,  confi- 
dered  with  refpeft  to  any  intrinfic  obligation,bavc  no  force  ot 
authority  inthis  kingdomj  they  are  no  more  binding  in  Eng- 
land  than  our  laws  are  binding  at  Rome.  But  as  far  as  thefe 
'  foreign  laws,  on  account  of  fome  peculiar  propriety,  have  in 
fome  particular  cafes,  and  in  fome  particular  courts,  been  in- 
troduced  and  allowed  by  our  laws,  fo  far  they  oblige,  and  no 
iarther ;  their  authority  being  wholly  founded  upon  that  per- 
miflion  and  adoption.    In  which  we  are  not  fiiigular  in  our 
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notion^  :  for  even  in  Holland,\frhere  the  imperial  law  is  mticli 
cuiuvated  and  it's  decifions  pretty  generally  followed,  we  are 
informed  by  Van  Leeuwen*,  that  "  it  receives  it'8  force  from 
**  cuflom  and  the  confent  of  the  people,  eitlier  tacitly  or  ex- 
•*  prefsly  givcn :  for  otherwife,  he  adds,  wc  fhould,  no  more 
^^  be  bound  by  this  law,  than  by  that  of  the  Almaiiis,  the 
**  Franks,  the  Saxons,  the  Goths,  the  Vandals,  and  other  of 
**  the  antient  nations."  Wherefore,  in  all  points  in  which  the  j 
diiFerent  fyftems  depart  from  each  other,  the  law  of  the  laad 
takes  place  of  the  law  of  Rome,  whether  antient  or  modenit 
iinperial  or  pontifical.  And,  in  thofe  of  our  Engliih  oourts 
wherein  a  reception  has  been  allowed  to  the  civil  axid  canoo 
laws,  if  either  they  exceed  the  bounds  of  that  reception,  by 
eictending  themfelves  to  other  matters  than  are  pcrmitted  to 
them ;  or  if  fuch  courts  proceed  according  tothe  decifioasof 
thofe  laws,  in  cafes  wherein  it  is  controlled  by  the  law  of  the 
ktnd,  the  common  law  in  either  inftance  both  may,  aod  fire* 
quently  does,  prohibit  and  annul  their  proceedings  ^ :  and 
i"  will  not  be  a  fufficient  excufe  for  them  to  tell  the  king^g 
eourts  at  Weftminfter,  that  their  pra£tice  is  warranted  by  Ac 
kws  of  Juftinian  or  Gregory,  or  is  conformable  to  the  de« 
crees  of  the  Rota  or  imperial  chamber.  For  which  leafon  it 
becomes  highly  neceflary  for  evcry  civiiian  and  canonift,  that 
would  afb  with  fafety  as  a  judge,  or  with  prudehce  andrepu- 
tation  as  an  advocate,  to  know  in  what  cafes  and  how  far  the 
Englifh  laws  have  given  fandion  to  the  Roman ;  in  what 
points  the  latter  are  rejefted  5  and  where  they  are  both  fo  in- 
termixed  and  blended  together  as  to  form  certain  fupple* 
mental  parts  of  the  common  law  of  England,  diftinguifhed 
by  the  titles  of  the  king's  maritime,  the  king's  military,  and 
the  king's  ecclefiaftical  law. .  The  propriety  of  Xvhich  inquiry 
the  univerfity  of  Oxford  has  for  more  than  a  century  fo  tho- 
roughly  feen,  that  in  her  ftatutes  ^  ihe  appoints,  that  one  of 
the  three  queftions  to  be  ^nnually  difcufled  at  the  a£l  by  the 
jurift-inceptors  fhall  relate  to  the  common  law  ;  fubjoining 
this  reafon,  '*  quiajuris  civilis  Jludiofos  decet  haud  imperitos  ejfe 

i  DaBcatio  c^rforUjuriscknlh,  Edit,    Fi/ain.    5  Rep.  Caudrey's  cafe.  x  lnil« 
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foon  brought  thc  civil  law  into  vogue  all  ovef  the  ^eft  of 
Europe,  where  before  it  was  quite  laid  afide^  and  in  a  man-* 
ner  forgottenj  though  fome  traces  of  it's  authority  remained 
in  Italy-*  and  the  eaftern  provinces  of  the  empirey.  This  now 
becamc  in  a  particular  mannei;  the  favourite  of  the  popiih 
clergy,  who  borrowed  the  method  and  many  of  the  maxima 
of  their  canon  law  from  this  original.  The  ftudy  of  it  was 
introduced  into  feveral  univerfities  abroad,particularly  tjiat  o£ 
Bologna;  Vhere  exerclfes  were  performed,  leftures  read,  andl 
degrees  cdnferred  in  this  faculty,  as  in  other  branches  o£ 
fcience:  andmany  nations  on  the  continent,  juft  then  begin- 
ning  to  recover  from  the  convulfions  confequent  upon  the 
overthrow  of  the  Roman  empire,  and  fettling  by  degrees  intq 
peaceable  forms  of  government,  adopted  the  civil  law,  (being 
thc  beft  written  fyftem  then  extant)  as  the  bafis  of  their  feve- 
ral  conftitutions;  bleudipg  and  interweaving  it  among  their 
own  feodal  cuftoms,  in  fome  places  with  a  more  extenfive> 
in  others  a  more  confined  authority*. 

NoR  was  it  long  before  thc  prevailing  mode  of  the  times 
'  reached  England.  For  Theobald,  a  Norman  abbot,  being 
ele£led  to  the  fee  of  Canjterbury*,  and  extremely  addifted  to 
this  new  ftudy,  brought  over  with  him  in  his  retinue  many 
lcamed  proficients  therein ;  and  among  the  reft  Roger  fir- 
named  Vacarius,whom  heplaced  inthe  univerfity  of  Oxford''^ 
to  teach  it  to  the  people  of  this  country.  But  it  did  not  meet 
with  the  fame  eafy  reception  in  England,  where  a  mild  and 
rational  fyftem  of  laws  had  been  long  cftabliflied,  as  it  did 
upon  the  continent  v  and,  though  the  monkifii  clergy  (devot- 
ed  to  the  will  of  a  foreign  primate)  received  it  with  eager- 
nefs  and  zeal,  yet  the  laity,  who  were  more  interefted  to  pre- 
fervc  the  old  conftitution,  and  had  already  feverely  felt  the 
effe£l:  of  marty  Norman  innovations,  continued  wedded  to 
the  ufc  of  the  common  law.    ELing  Stephcn  immcdiately  pirb» 

^  LL,  jyyigotb*  2.  I.  9.  ^.  D*  1254. 
*  Capitular,  Hludov,  Plu  4«  loz.  *  A*  D*  1138. 

7  Sclden /«  F/fftfm.  5.  5.  b  Gttw^i,l>ox^zmtjl£i*PQntifXan^ 

2  Domat*s  treatife  of  law,  c.  1 3.  §.  9.  tuar^  col»  1665« 
%j>ift9U  Jnnocent.  IV,  m  M*  Parii  ad 
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lifhed  a  proclamation*=,  fo Aidding  the  ftudy  of  thc  laws,  thcn 
newly  imported  from  Italy ;  which  was  trcated  by  thc  monks* 
as  a  piece  of  impiety,  and,  though  it  might  prcvcnt  the  in^ 
troduftion  of  the  civil  iaw  procefs  into  our  courts  of  juftice, 
yet  did  not  hinder  the  clergy  from  readiug  and  teaching  it  in 
their  own  fchools  and  monafteries. 

From  this  time  the  nation  feems  to  have  bcen  dividcd  j 
into  two  parties  j  the  bifliops  and  clcrgy,  many  of  them 
foreigners,  who  applied  themfelves  whoUy  to  the  ftudy  of 
the  civil  and  canon  laws,  which  now  came  to  be  infeparably 
interwoven  with  each  other ;  and  the  nobility  and  laity,  whp 
adhered  with  cqual  pertinacity  to  theold  common  law:  both 
of  them  reciprocally  jealous  of  what  they  were  unacquainted 
with,  and  neither  of  them  perhaps  allowing  thc  oppofite 
fyftem  that  real  merit  which  is  abundantly  to  be  found  in 
each.  This  appears,  on  the  one  hand,  from  the  fpleen  with 
which  the  monaftic  writers '  fpeak  of  our  municipal  law^ 
upon  all  occafions ;  >  and,  on  the  other,  from  the  firm  tempcr 
which  the  nobihty  fiiewed  at  the  famous  pariiament  of  Mer- 
ton :  when  the  prelates  endeavoured  to  procure  an  ad,  to 
declare  all  baftards  legitimate  in  cafe  the  parents  intermarricd 
at  any  time  aftcrwards ;  alleging  this  only  rcafon,  becaufe 
holy  church  (that  is,  the  canon  law)  declared  fuch  childrcn 
legitimate :  but  <<  all  the  earls  and  barons  (fays  the  parlia- 
**  ment  roW)  with  one  voice  anfwered,  that  they  would  not 
*^  change  the  laws  of  England,  which  had  hithcrto  bcen  ufed 
**  and  approvcd."  And  we  find  thefame  jealoufy  prevailing 
above  a  ccntiiry  afterwards»^,  when  the  nobility  declared  With  ) 
a  kind  of  prophetic  fpirit,  ^*  that  the  Ycalm  of  England  hath 
•*  never  been  unto  this  hour,  neither  by  the  confent  of  our 
•*  lord  the  king  and  the  iords  of  parliament  fliall  it  ever  be; 

» 

€  Rog.  Bacon  cttat»  ferStUtnlnFU'  f  Stat,  Merton,  20  Hen»  IIL  c.  9.  E( 

tam,  7.6.  inFortefc'  c.  3  3 .  &  8  Rcp  i  Pref .  mncs  cmttet  et  J?arenes  una  voce  rtjpende-^ 

^  Joan.  Sarifburiens.'Po/)>frtf/.  8.Z2.  runt^  quod  nolunt  hges  Ar.gHae  mutare^ 

^  Jdemt  i^id»  5«  i6«  Polydor»  Virgil.  quae  bucufque  uftataefunL  et  approbatae* 

fir^. /•9.  euRicII. 
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««  ruled  tr  govcmed  by  the  civil  law  *.'•  And  of  this  tcmpef 
bctwecn  the  clergy  and  laity  many  morc  inftances  might  bc 
givcn. 

WHiLft  thittgH  were  in  this  fituation,  the  clergyj  finding 
it  impoilible  to  root  out  the  municipal  law,  began  to  with^ 
draw  themfclvcs  by  dcgrees  from  the  temporal  courts:  and  to 
that  cnd,  vcry  carly  in  thc  reign  of  king  Henry  thc  third| 
cpifcopal  conftitutions  were  publiflicd*,  forbidding  all  ccclc- 
fiaftics  to  appcar  as  advocates  in  foro  Jaecutari :  nor  did  they 
long  continue  to  a£k  as  judges  there,  not  caring  to  take  thc 
bath  of  officc  which  was  then  found  neccffary  to  be  admini- 
ftercd,  that  they  fliould  in  all  things  determine  according  to 
thc  law  and  cuftom  of  this  rcalm  ^  $  though  thcy  ftHl  kcpt 
pofleflion  of  thc  high  officc  of  chanccllor,  an  office  then  of 
little  juridical  power ;  and  afterwards,  as  it's  bufinefs  in- 
creafcd  by  dcgrces,  thcy  modellcd  the  proccfs  of  thc  court  at 
thcir  own  difcretion. 

I  BuT  whcrcvcr  thcy  rctired  and  wherevcr  thcir  autharity 
extended,  thcy  carried  with  thcm  the  fame  zeal  to  introduce 
th^  rulcs  of  the  civil,  in  cxclufion  of  the  muni^tpal  law* 
This  appears  in  a  particular  manner  from  thc  ^iiritual  court» 
of  all  denominations,  from  the  chancellor^^  courts  tn  both  Qur 
univcrfities,  and  from  the  high  court  of  chanccry  bcforc* 
tncntionedi  in  all  of  which  thc  proceedings  arc  to  this  day  in 
a  courfe  much  conformcd  to  the  civil  law:  for  which  tio  tdt^ 
Irable  reafon  can  be  affigticd,  iinlefs  that  thelb  courts  wcre  all 
undcr  the  immediate  dire^i<m  of  the  pOpifli  ecdefiaftics, 
amdng  whom  it  was  a  point  of  reiigion  to  cxclude  the  mMni* 
Gipal  law  ;  pope  Innocent  thc  fourth  having  forbidden  *  the 
very  reading  of  it  by  the  clergy,  becaufc  it's  decifions  were 
taot  founded  on  the  impcrial  conftitutipns,  but  merely  on  the 
cuftoms  of  the  laity.  And  if  it  beeonfidetcd,  that  our  uni- 
Verfitics  began  about  that  period  to  rcceivc  their  prefent  form 
of  fcholaftic  difciplinc;  that  they  wcrc  tbcn,  andcontinuedto 

1>  Selden*  Jan*  Angtot»  /•  2«  §*43«    kinSi  W.  x.  />.  574.  599« 
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he  t^l  tbe  tlme  of  the  reformatioH»  ^^tireljr  under  tbe  inflo* 
.ence  of  the  popifh  cleTgjr^  (fir  JohuMafqn  the  firft  proteftan^ 
being  alfo  the  firft  lay,  chaQcelior  of  Oxford)  this  will  leail 
us  to  p^rceive  the  reafon>  why  the  ftudy  of  the  Roman  laws 
was  in  thofe  days  of  bigotry°*  puifued  with  fuch  a^rity  in 
thefe  feats  of  learning;  and  why  the  common  law  wasentirelf 
defpifed,  and  efteemed  littie  better  than  heretical. 

Anx),  fince  the  reformation,  many  caufes  have  confpired  t^ 
prevent  it'$  becoming  a  part  of  academical  education.  A% 
firft)  long  ufage  and  eftabhftied  cuftom ;  which,  as  in  every 
thing  elfe,  fo  efpecially  in  the  forms  of  fcholaftic  exercifet 
have  juftly  great  weight  and  authority,  Secondly,  the  real  | 
intrinfic  merit  of  the  ciyil  law,  confidered  upon  the  footing 
of  reafon  and  not  of  obligation,  which  was  well  known  t9 
the  inftruftors  of  our  youth;  and  their  total  ignorance  of  tbf 
merit  of  the  common  law,  though  it^s  equal  at  kaft,  an4 
perhaps  an  improvement  on  the  other.  But  the  princilial 
reafon  of  all,thathas  hindered  the  introdudlion  of  thiabnmch 
of  learning,  is,  that  the  ftudy  of  the  common  law,  being  ba* 
niflied  from,  hence  in  the  times  of  popery,  has  fallen  intp  % 
quite  difFerent  channel,  and  has  hitherto  been  wholly  culti- 
vated  in  another  place*  But  as  the  long  ufage  and  eftabliflied 
cuftom,  of  ignorance  of  the  laws  of  the  landj  begin  no  w  to  be 
thpught  unreafonable;  andas  by  theiemeans  themerit  of  tfaofe 

n  Tbere  cannot  be  a  ftronger  inftance  **  jujlum  &  fa^entm ;  featnioy  qued  cou* 

of  the  abfurd  aad  fuperftitions  voieration  **  tra  udverjarhtm  aftutum  &  Jagaeem ; 

that  was  paid  to  tbefe  laws,  than  that  «  tertioy  fuod  in  cauja  dejfnrata :  fed 

the  moft  leamcd  writers  of  thc  times  «  beOtiJJimantirgOy  eontra  judktmfapien* 

thought  they  could  not  form  a  ^etftSt  **  tiffmum^Dminum\  cotttra  advirjarium 

cbarader,  even  of  the  bleiTed  virgin,  **  caiiidiffimum,dyaholumi  ineaujanojhn 

without  making  her  a  civilian  and  a  "  dejjperata^jententiamoftatamohtinuit»** 

canonift.  Which  Aibertus  Magnu»,  the  To  which  an  eminent  francifcany  two 

renowned  dominican  do^or  of  the  thir-  centuries  afterwardsy    Bemardinvs    dt 

teenth century,  thus  proves in  his  Suntma  Bufti  (Mariaki  part.  4.  Jerm.  9. )  very 

de  laudibus  chrifiiferae  virginis  (dvvinum  gravely  fubjoins  this  note.  , «'  Nec  vide* 

magis  quam  bumarum opus)  qu.  23.  ^.  5.  '*  tur  incongruum  muiieres  bahere peritiam 

<*  Item  quodjura  civiiiay  &  ieges,  fif  de-  "  juris.     Legitur  enim  de  uxore  Joannii 

*•  cretajcfvitinjummofprobaturbocmodo:  **  Andreae  gioffatorisy  fuod  tantam  peri» 

**Japientiaadvocatimanife/iaturintribu5]  **  tiam  in  utrofue  jure  ba^uitf  ut  pubiict 

*<  unum,fuod  obtineat  emuia  contra  judicem  <<  in  Jcboiii  ietert  auja  Jtt*^'* 
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'  laws  will  probably  be  morc  generally  known ;  we  may  hope 
.that  the  method  of  ftudying  them  will  foon  revert  to  it's  an- 

tient  courfe,  and  the  foundations  at  leaft  of  that  fcience  wiU 
.be  laid  in  the  two  univerfitiesj  without  being  txclufively  con- 
vfined  to  the  channel  which  it  fell  into  at  the  times  I  have  juft 

been  defcribing. 

FoR,  being  then  entirQly  abandoned  by  the  clergy,  a  few 
-ftragglers  excepted,  the  ftudy  and  praftice  of  it  devohred  of 
courfe  intothe  hands  of  laymeh:  who  entertained  upon  their 
parts  a  moft  hearty  averfion  to  the  civil  hw",  and  made  no 
fcruple  to  profiefs  their  contempt,  nay  even  their  ignorance  ^ 
of  it,  in  the  moft  public  manncn  But  ftill,  as  the  balance 
of  learning  was  greatly  on  the  fide  ,of  the  clergy,  and  as  the 
common  law  was  no  longer  taughtj  as  formerly,  in  any  part 
4of  the  kingdom,  it  muft  have  been  fubjefted  to  many  incon- 
veniencies,  and  perhaps  would  havebeen  gradually  loft  and 
overrun  by  the  civil,  (a  fufpicion  well  juftified  from  the  fte- 
^  ^uent  tranfcripts  of  Juftinian  to  be  met  with  in  Bradlon  and 
'Fleta)  had  it  not  been  for  a  peculiar  incident, which  happened 
at  a  very  critical  time,  and  contributcd  greatly  to  it's  fupport, 

I  .  The  incident  which  I  mean-  was  the  fixing  the  court  of 
common  pleas,  the  grand  tribunal  for  difputes  6f  property, 
to  be  held  in  one  certain  fpot ;  that  the  feat  of  ordinary 
juftice  might  be  permanent  and  notorious  to  all  the  nation. 
Formerly  that^  in  conjunftion  with  .all  the  other  fuperior 

n  Fortcfc..  de  laud,  Lh*  c,  25«  raofQ  s^ntient  ones  was  prohlblted.     But 

o  This  Tetnarkably  appsared  in  the  Skipwlch  jthe  klng^s  ferjeant,  and  after* 

cafe  of  the  abbot  of  Torun.  M*  22  EdiVm-  wards  chlef  baron  of  the  exchequer^  de- 

JILi^^  who'had  caufed  a  certalnprlor  clares  them  t;o  be  flat  nonfenfe;  *^  in 

to  be  fummoned  to  anfwer  at  Avignon  ^*  cettx  parolxy  contra  Inhibltionem  novi 

for  ere^ing  an  oratory  ccnira  inbiblthnem  **  operls,  ny  ad  fai  tntendnunt  C  and 

rionji  operis )  by  which  words  Mr.  Selden,  jufli^e  Schardelow  mends  the  matter  but 

(in  Flet,  8.  5.]  very  juiliy  underftands  iittle  by  informing  himy  that  they  fig- 

to  be  meant  the  titlc  de  noi/i  operis  nutt-  nlfy  a  reftltution  in  tbeir  lavo :  for  which 

tiatione  both  in  the  civil  acd  canon  laws,  reafon  he  very  fagely  refolves  to  pay  no 

(Ff.  39.  I.  C.  8.  II.  and  Decretal,  not  fortof  rcgard  to  them.    ".C«>  «'^  qu^ 

Extrav,  5.  32.)  whercby  thc  ercdlion  **  un  reftitution  en  lour  ley,fur  ^ue  a  c» 

pf  any  ncw  buildin^s  in  prejudice  of  *•  n^avomus  re^ard^  ^f." 

courts, 
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«ourts,  vas  held  before  the  king^s  capital  jaftidary  of  £ng« 

land^  m  the  aula  regisy  or  fuch  of  his  palaces  wherein  hi$ 

royal  perfon  refided ;  and  removed  with  his  houfhoid  from 

onc  end  of  the  kingdom  to  the  other.     This  was  found  to 

occaCon  great  inconvenience  to  the  fuitors;  to  remedy  which 

•'it  was  made  an  article  of  the  great  charter  of  liberties»  both 

tliat  bf  king  John  and  king  Henry  the  third  ',  that  **  com- 1 

**  mon  pleasfhould  no  longer  foUow  the  king's  court,  but  bc 

*  **  held  in  fome  certain  place:"  in  confequence  of  which  they 

have  ever  fince  been  held  (a  few  neceflary  removals  in  times 

of  the  plague  excepted)  in  the  palace  of  Weftminfter  only. 

This  brought  together  the  profeiTors  of  the  municipal  law, 

•who  before  wcre  difperfed  about  the  kingdom^  and  formed 

them  into  an  aggregate  body ;  whercby  a  fociety  was  efta- 

blifhed  of  perfons,  who,  (as  Spelman "»  obferves)  addicling 

themfelves  wholly  to  the  ftudy  of  the  laws  of  the  land,  and 

no  longer  confidering  it  as  a  mere  fubordinate  fciencc  for  thc 

amufement  of  leifure  hours,  foon  raifed  thofe  laws  to  that 

pitch  of  perfeftion,  which  they  fuddenly  attained  under  thc 

aufpices  of  our  Englifli  Juftinian,  king  Edward  thc  firft, 

In  confequence  of  this  lucky  •  aflemblage,  they  naturally 

fell  into  a  kind  of  coUcgiate  order,  and,  being  excluded  from 

Oxford  and  Cambridge,  found  it  neceflary  to  eftablifli  a  new 

univerfity  of  their  owfi.     This  they  did  by  purchafing  at  va- 

rious  times  certain  houfes  (now  called  the  inns  of  court  and 

of  chancery)  bctween  the  city  of  Weftminfter,  the  place  of 

holding  the  king's  courts,  and  the  city  of  London  ;  for  ad- 

.vantage  of  ready  accefs  to  the  one,  and  plenty  of  provifions 

in  fhe  ether^     Here  exercifes  were  performed,lefl:ures  read, 

and  degrees  were  at  length  conferred  in  the  common  law,  as 

.  at  other  univerfities  in  the  cancm  and  civil.  The  degrees  were 

•liiofe  of  barrifters  (firft  ftiled  apprentices*  ixomapprendre^  tp 

P  r.  I  i.  have  been  firft  appomted  by  an  ordinance 

♦    A  Gkjfar,  354'  o^  Wng  Edward  the  firft  in  parliamenty 

r  Fortefc.  c.  48.  .  in  the  aoth  year  of  hii  reign.     (Spelm* 

*  Apprentices  or  barrlften  lecm  to  OUfi*  yj;,   Ihtgda^yOng,  jund,  55.) 

B^'  learn) 
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learn)  who  anfwered  to  our  bachelor$:  as  theftate  and  de- 
gree  of  a  ferjeant  ^^fervUrttisadlegemy  did  to  that  of  dodlor. 

The  crown  feems  to  have  foon  taken  under  it's  proteftion 
this  infant  feminary  of  common  law ;  and,  the  more  effeo* 
tually  to  fofler  and  cherifh  it,  king  Henry  the  third  in  thc 
nineteenth  year  of  his  reign  iflued  out  an  order  dire£led  to 
the  mayAr  and  (herifFs  of  London,  commanding  that  no  re- 
gent  of  any  law  fchools  ivithin  that  city  fhould  for  the  future 
teach  law  therein  "•  The  word,  law,  or  leges^  being  a  ge^ 
neral  term,  may  create  fome  doubt  at  this  diftance  of  time 
whether  the  teaching  of  the  civil  law,  or  the  common,  or 
both,  is  hereby  reflrained.  But  in  either  cafe  it  tends  to 
the  fame  end.  If  the  civil  law'  only  is  prohibited,  (which 
is  Mr.  Selden's  "^  opinion)  it  is  then  a  retaliation  upon  the 
clergy,  who  had  excluded  the  common  law  from  their  feats 
of  leaming.  If  the  municipal  law  be  alfo  included  in  the 
refbiflion,  (as  fir  Edward  Coke  *  underflands  it,  and  which 
the  words  feem  to  import)  then  the  intention  is  evidentfy 
this  ;  by  preventing  private  teachers  within  the  walls  of  the 
city,  to  colleft  all  the  common  lawyers  into  the  one  public 
univerfity,  which  was  newly  inftitutedin  the  fuburbs. 

*  The  firft  menti(m  which  I  have  met  till  then  remainecl  an  entire  fecret ;  and 

with  in  our  lawbooks  of  ferjeants  or  to  that  end  'volult  ligamenta  coifae  fuae 

•countors»  it  in  tbe  ftatnte  of  Weftm.  l.  filwre,  ut  paiam  monftraret  fe  tonfura» 

3  £dw.  I.  c,  29.  and  in  Horn^9  Mirrory  bskere  clerkalem^  fed  nou  efi  fermiffuu 

r.  t*  §•  10*  c.  2.  §•  5f  c*  3«  §•  I.  in  the  Satelles  ver9  eum  arrifiei(Sf  non  per 

fame  reign.     But  M.  Paris  in  his  life  of  coifae  Hgaminafed fer  guttur  eum  affre* 

John  11,  ftbbot  of  St.  AIban'8,  which  bendent,  traxit  ad  carcerem,   And  hehce 

lie  wrote  in  1255,  39  Hen.  IIX.  fpetks  fir  H.  Speiman  conjeftures,  (Gloffar» 

of  advocates  at  the  common  lawy  or  335.)that  coifswereintroduced  tohide 

countorSf^^uoshancinarratoresvulgariter  the  tonfure  of  fuch  renegade  clerks,  aa 

appellamus)  as  of  an  order  of  men  weH  were  ftill  tempted  to  remain  in  the  lecu- 

fcnown.     And  we  have  an  example  of  iar  courts  in  the  qoality  of  advocates  or 

the  antiquity  of  the  coif^ia  the  fame  judges,  notwithftanding  thetr  prQhifai* 

author'8  hiftory  of  England,^  Z>*  x^^g.  tion  by  canon. 

in  the  cafe  of  one  William  de  Buffy ;  »  Ne  alifuisfcbolas  regens  de  iegihs  In 

who,  being  called  to  account   fbr  hi«  eademcvvitatedecaeteroiiUcmlegesdQce^* 

greatknavery  and  mal-pradices^  claimed  ^  in  Flet,  8.  x. 

Sht  besefit  of  his  orden  or  cleigy»  whkli  ■  ■  *.%  Inft-  proca* 

4  Ih 
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In  this  jtiridical  uiiiverfify(forfttch  it  is  tnfifted  tohaYe  beeii  l 
by  Fortefcue^  smd  fir  Edward  Coke')  there  We  two  forts  of 
collegiate  houfes ;  one  called  inns  of  chancery,  in  which  the 
jrounger  ftudents  of  thc  law  were  ufually  placcd,  •<  leaming 
<<  and  ftttdying,  fays  Fortefcue*,  the  originals  and  as  it  were 
^*  the  elements  of  the  law;  who,  profiting  thereini  as  they 
•*  grcw  to  ripencfs  fo  werc  thcy  admitted  into  thc  greater  inns 
<'  of  the  famc  ftudy,  callcd  the  inns  bf  court/'  And  1n  thefe 
inns  of  both  kindsi  he  gocs  on  to  tell  US|  the  knights  and  ba» 
ronsi  with  other  grandecs  and  noblcinen  of  the  reafani  did 
ufe  to  place  thcir  children,though  thcy  did  not  defire  to  havc 
them  thoroughly  leamed  in  the  law,  ot  to  get  their  living  by 
it^s  pradicc:  and  that  in  his  ttmc  there  wcrc  about  two  thou* 
fand  ftudcnts  at  thefe  fevcral  innSj  all  of  ^^t^hom  he  informs  vs 
werejl/ii  mbiliumy  or  gentlemen  bom. 

Hence  it  is  evidcnti  that  (though  under  the  influence  of 
the  monks  our  univerfities  ncglc£lcd  this  ftudy,  yct)  in  thc 
time  of  Henry  the  fixth  it  was  thought  highly  neccflary  and 
was  thc  univcrfal  prafiicCi  for  thc  young  nobility  and  gentry 
to  be  inftm£ted  in  the  originals  and  clcmcnts  of  the  laws. 
^ut  by  degrces  this  cuftom  has  fallen  into  difufe  ;  fo  that  in 
the  reign  of  queen  Elizabcth  fir  Edward  Coke^  does  not 
reckon  above  a  thoufand  ftudentSi  and  the  number  at  prefent 
is  very  confidcrably  lcfs.  Which  fecms  principally  owing 
to  tbefe  reafons :  firft,  becaufc  the  inns  of  chanccryi  being 
now  almoft  totally  filled  by  the  inferior  branch  of  the  pro* 
feflioni  are  neither  commodious  nor  proper  for  the  refort  of 
gentlcmcn  of  any  rank  or  figurc ;  fo  that  there  are  very 
rarely  any  young  ftudents  cntered  at  the  inns  of  chanccry ; 
fecondly,  becaufe  in  the  inns  of  court  all  forts  of  regimen  and 
academical  fuperintendencei  either  with  regard  to  morals  or 
iludies,  are  iound  impradiicable  and  therefore  entirely  neg^v 
leded :  laftlyi  becaufe  perfons  of  birth  and  fortune,  after 
having  finiibcd  tbcir  ufual  courfes  at  the  univerfitiesi  havo 

7  r*  49«  «3  Rep.  pief* 
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feldom  leilurc  or  refolution  fufficient  to  cntcr  upon  a  new 
fcheme  of  ftudy  at  a  new  place  of  inftruftion.  Whercforc 
few  gcntlemen  now  refort  to  thc  inns  of  court,  but  fuch  for 
whom  the  knowlege  of  praaice  is  abfolutely  neCeifary,  fuch, 
I  mcan,  as  are  intended  for  the  profeifion  :  the  reft  of  our 
gentry,  (not  to  fay  our  nobility  alfo)  having  ufually  retired 
to  their  eftates,  or  vifited  foreign  kingdoms,  or  entercd  upon 
public  life,  without  any  inftruftion  in  the  laws  of  the  land, 
«nd  indeed  with  hardly  any  opportunity  of  gaining  inftruC'» 
tion,  unleiis  it  can  be  afForded  them  in  thefc  feats  of  learning. 

■  And  that  thefe  are  thc  propcr  places  for  affording  aflift- 
ances  of  this  kind  to  gentkmen  of  all  ftations  and  degrees, 
pannot  (I  think)  with  any  colour  of  rcafon  be  dcnicd.  For 
not  one  of  the  objeftions,  which  are  madc  to  the  iixns  of  court 
and  chancery,  and  which  I  have  juft  now  enumerated,  will 
hold  with  regard  to  the  univerfitics.  Gentlemen  may  here 
aflbciate  with  gentlemen  of  their  own  rank  and  degrec.  Nor 
Jire  their  conduft  and  ftudies  left  entirely  to  their  own  dif- 
cretion ;  but  regulated  by  a  difcipline  fo  wife  and  exafl:,  yet 
fo  liberal,  fo  fenfible  and  manly,  that  their  conformity  to  it"8 
rulcs  (which  does  at  prefent  fo  much  honour  to  our  youth) 
is  not  more  the  cffeft  of  conftraint,  than  of  their  own  incli- 
nations  and  choice.  Neithcr  need  thcy  apprehend  too  long 
an  avocation  hereby  from  their  private  congenis  and  amufe- 
xnents,  or  (what  is  a  morc  noble  objeft)  the  fervice  of  their 
friends  and  their  country.  This  ftudy  will  go  hand  in  hand 
with  their  othcr  purfuits  :  it  will  obftruft  none  of  them  5  it 
will  omament  and  affift  thcm  all, 

BtJT  if,  upon  thc  wholc,  thcre  arc  any,  ftill  wedded  to 
knonaftic  prejudicc,  that  can  entertain  a  doubt  how  far  this 
ftudy  i$  propcrly  and  regularly  academical^  fuch  perfons  I  am 
afraid  either  have  not  confidered  the  conftitution  and  defign 
of  an  univcrfity,  or  elfc  thiiik  very  meanly  of  it.  It  muft  be  a 
deplorable  narrownefs  of  mind,  that  would  confine  thefe  feats 
of  inftru£lion  to  the  limited  views  of  onc  or  two  learried  pro- 
feflion^.  To  the  praife  of  this  age  be  it  fpoken,  a  more  open 
'  7  and 
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and  generous  way  of  thinking  begins  now  univcrfally  to  prc» 
-vail.  The  attainmentof  liberal  and  genteel  accompliihments^ 
though  not  of  the  intelle6lual  fort,  has  becn  thought  by  our 
wifeft  and  moft  affeftionate  patrons%  and  very  lately  by  thc 
vhole  univerfity'^,  no  fmall  improvement  of  our  antient  plsn 
of  education :  and  therefore  I  may  fafely  affirm  that  nothing 
(how  unufual  {ocver)  is,  under  due  regulations,  impropcr  to 
be  taught  in  this  place,  ^which  is  proper  for  a  gcntleman  to 
iearn.  But  that  a  fciencc,  which  diftinguiihes  the  critcrions 
of  right  and  wrong  -,  which  teaches  to  eftablifh  the  one,  and 
prevent,  punilh,'  or  redrcfs  the  other ;  which  eniploys  in  it** 
theory  the  nobleft  faculties  of  the  foul,  and  exerts  in  it^s 
pra£tice  the  cardinal  virtues  of  the  heart :  a  fciencc,  which 
is  univerfal  in  it's  ufe  and  cxtent,  accommodated  to  each 
individual,  yet  comprehending  the  whole  community ;  tbat  a 
fcience  like  this  ihould  ever  have  been  deemed  unneceffary 
to  bc  ftudied  in  ah  univerfity,  is  matter  of  aftonifhment 
an4  concem.  Surely,  if  it  were  not  before  an  objeft  of 
academical  knowlege,  it  was  high  time  to  make  it  one: 
and  to  thofe  who  can  doubt  the  propriety  of  it's  reception 
among  us  (if  any  fuch  there  be)  we  may  return  an  anfwcr 
in  their  own  way  j  that  ethics  are  confeffedly  a  branch  of 
academical  leaming,  and  Ariftotle  himfelf  has  faid^  fpeaking 
of  the  laws  of  his  own  countiry,  that  jurifprudence  or  thc 
Jcnowlege  of  thofe  laws  is  the  principal  and  moft  perfc£l 
branch  of  ctbics  *• 

From  a  thprough  conviflion  of  this  truth,  our  mxinificent 
benefaftpr  Mr  Viner,  having  employed  above  half  a  century 
an  amafllng  materials  for  new-modelling  and  rendering  more 
commodious  the  rude  ftudy  of  the  laws  of  the  land,  configned 

c  Lord  chancellor  Clarendon,  in  his  <I  Byaccepting  in  fuUconvocationthe 

dialogue  of  education^  among  his  trads»  remainder  of  lord  Clarendon^s  hiftoty 

p.  325.  appears  to  have  been  very  foUici-  from  his  noble  defcendahts,  on  conditioa 

touSj  that  it  might  be made  <<  a  part  of  the  to  apply  the  profits  arifing  from  it*a  pub- 

*<  ornament  of  our  leamed  academies  to  lication  to  the  eftabUihmentof  a  nianagt 

«  teach  the  qualities  of  riding,  dancing,  Jn  thc  univerfity. 

*^  andfencing,atthofe  hours  when  more  ^  Ti^tiA yk*M^%  ^tfi^*  ert  Tq(  TsMMf 

«*  fcrious  exprcifes  ihould  bc  intermit-  «fdnf  ;c?i>tf-»j  iri»    Etbtt*  ad  Nkomacb* 

«  tcd.*'  /.  5.  f.  3. 

both 
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faoth  tfa«  pkn  ind  execution  of  thefi;;  his  puUic-fpirited  dev- 
figns  to  the  wifdom  of  his  parent  univeyfity.     Refolviiig 
to  dcdicate  his  tearned  labours  "  to  the  benefit  of  pofterity 
•«  9nd  the  pcrpetual  fervice  of  his  country^,'*  he  was  fenfible 
he  could  not  perform  his  refolution  in  a  better  and  more 
cfieAual  manner,than  by  extending  to  tbe  youth  of  this  place 
thofe  affiftancesy  of  which  he  fo  well  remembered  and  fo 
heartily  regretted  the  want.     And  the  fenfe,  which  the  uni* 
Terfity  has  entertained  of  this  ample  and  moft  ufeful  benefac* 
tion,  muft  appear  beyond  a  doubt>  from  their  gratitude  ia 
receiving  it  with  all  poflible  marks  of  efteem  * ;  from  their 
mlacrity  and  unexampled  difpatch  in  carrying  it  into  execuT> 
tion  ^  \  and,  sd)ove  all,  from  the  laws  and  conftitutibns  by 
which  they  have  efieduaUy  guarded  it  from  the  n^le£l  and 
abufe  to  which  fuch  inftitutions  are  liable  ^.     We  have  feen 
an  univerfai  emulationy  who  beft  fliould  underftand^  or  moft 

^  See  the  preface  to  the  eighteenth  ing.— The  refidue  of  this  fund,  arifing 

volnme  of  his  abridgment.  from  tlie  fale  of  Mr  Vtner'8  abridgmeftty 

f  i/ir  Viner  is  eoroUed  anong  the  wiU  probabiy  be  fufiicient  hereafter  t9 

publiclc  beocfaAors  of  tbe  univeifity  by  found  another  feilowfhip  and  fcholar- 

decrec  of  convocation.  ihip,  or  tbree  more  fcbolarfliips,  as  ihaU 

b  MrVinerdied  Jone  5,  1756.  His  be  thought  moft  expedient. 
tShdtA  were  coneded  and  fettled,  near  a 

volume  of  his  work  printed,  almoi^  the  1  The  ftatutes  are  in  fubfUnce  as  foU 

wbole  difpofcd  of,   and  tbe  accounts  lows. 

made  up,  in  a  year  and  a  haif  from  his  i.  That  the  accounts  of  this  bene- 

deceafe,  by  the  very  diiigent  and  worthy  fadion  be  feparately  kept,  and  anhualljr 

adminiftrators  with  the  wiU  annexed,  audited  by  the  deiegates  ofaccountsand 

(Dr  Weft  and  Dr  Good  of  Magdalene,  profeflbr,   and   afterwards  reported   to 

Pr  WhaUey  of-  Oriel,  Mr  Buckler  of  convoc4tion. 

AXl  SouIs,  and  Mj  Betts  of  Univerfity  2.  Tkat  a  profefTorihip  of  the  laws 

college^to  whpm  that  care  was  con-  of  England  be  eitabliihed,  with  a  falary 

Cgned  by  the  univeriity*    Another  half  of  two  Hundred  pounds  fer  annum^  tht 

year  was  empioyed  in  coniidering  and  profeflbr  to  be  cle^ed  by  convocationy 

fettling  a  pian  of  the  propofed  inftitu-  and  to  be  at  the  time  of  his  eiedion  at 

tion,  and  in  framing  the  ftatutes  there-  teaft  a  mafter  of  arts  or  bacbelor  of  <:ivil 

vpon,  which  were  iinally  coniirmed  by  law  in  the  univerdty  of  Oxford,  of  ten 

convocation  on  the  ^d  of  Juiy,.  1758.  years  ftanding  from  his  matriculation ; 

The  profeiTor  was  elefled  on  the  2oth  of  and  alfo  a  barrjfter  at  law  of  four  year$ 

Odiober  foUowing,  and  two  fcholars  oji  ftanding  at  the  bar* 

the  fucceeding  day.    And^  laftly,  it  was  3.  Th  at  fuch  profeiTor  (by  himfelf, 

•greed  ak*tb«  annual  audit  in  1 76 1 ,  to  or  by  deputy  to  be  previouily  approved  by 

cftabUih  a  feUowihip  ;  and  a  feiiow  was  convocation)  do  read  one  folemn  public 

accordiD»ly  ele^ed  in  January  follow-  le^ure  on  the  laws  of  ^ngiand^  and  in 

tlie 
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faitlifully  purfuc,  tfic  dcfigni  of  our  gcncrotis  patron :  an4 
with  pIeafurcwcrecoIle£l^thatthofe  whoaremoftdiftinguiflied 

the  Engliih  langaage,  ia  every  acade-    of  thirty  pounds,  be  eftablilhedy  as  tfae 
.mical  term,  at  certain  ftated  times  pre-    convocation  ihall   froa  tlme  to  time 
▼ious  to  tbe  commencement  of  the  com-    brdain,  according  to  the  ilate  of  Mr 
knon  taw  term ;  or  forfeit  twenty  poundt    Vlner^s  revenucs. 
forevery  omiffion  to  Mr  Viner'^general        6.  That  erery  fellow  be  eleOed  bf 
^und :  and  alfo  (by  himfelf,  or  by  dcputy    cooTocation,  and  at  the  time  of  eie&ioA 
.to  be  approTcdy  if  occafional,  by  the    beamnarried,andatleaftamafterofarti 
Tice-cbancellor  and  profkors ;  or  if  per-     or  baciielor  of  civil  law,  and  a  member 
snanent,both  thecaufeandthe  dcputy  to    of  fome  college  or  hall  in  the  univerfity 
Ve  annually  approved  by  convocation)  do    of  Oxford}  the  fcholars  of  this  fbun* 
yeariyreadonecompletecourfeofleduret    dation  or  fuch  as  bave  been  fcholart  (if 
on  the  laws  of  £ngland,  and  in  the  Eng-    qualificd  and  approvsd  of  by  convocati on) 
iifti  language,  confifting  of  fixty  le£tures     to  have  the  preference :   that,  if  noc 
at  the  leaft  j  to  be  read  during  the  uni-    a  barriftrr  when  chofen,  he  be  called  to 
irerfity  term  time,  with  fuch  proper  in-     the  bar  witbin  one  year  after  his  ekc* 
tervajs  that  not  moie  thto  four  ledures    tion ;  but  do  refide  in  the  univerficy  tm% 
tnay  fall  within  any  fingle  week  :  tliat    months  in  every  year,  or  in  cafeof  non- 
the  profeiTor  do  give  a  month^s  notice  of    refidence  do  forfeit  the  ftipend  of  that 
the  time  wfaen  the  courfe  is  to  begin,     yeartoMr  Vtner't  genemlfund. 
and  do  read  gratit  to  the  fcholars  of  Mr        7.  That  every  fcholar  be  efefted  by 
yiner^s  foundation  \  but  may  demand  of    convocation,  and  »t  the  time  of  ele^ioa 
other  auditors  fuch  gratuity  as  ftiall  be     be  unmarried,  and  a  member  of  fome 
fettled  from  time  to  time  by  decree  of    college  or  hall  in  the  univerfity  of  Ox- 
convocation;  and  that,  for  every  of  tl^    ford,  who  (hall  tiave  been  matriculatei 
faid  fizty  JcSures  omltted,  the  profefTor,    twenty>fourcalendar  months  atcheleafts 
oncomplalntmadeto  thevlce^chancellor    that  he  do  talce*  the  degree  of  bachelor 
within  the  year,  do  forfelt  forty  ihlUIngs    of  civU  law  with  all  convenient  fpeed  ; 
to  Mr  Viner's  geoeral  fund  \  the  proof    (either  proceeding  in  artt  or  otherwife) 
of  havlng  performed  his  duty  to  lie  upon    and  previous  to  his  ta&ing  the  fame» 
the  fald  profefTor.  between  the  fecond  and  eighth  year  from 

4«  That  evcry  profeflTor  do  continue  hls  matriculation,  be  found  to  attend 
in  his  oifice  during  life,  nnlefs  In  cafe  of  two  courfes  of  the  profeiTor^t  ledures,  to 
fuch  milbehavlour  as  ftiall  amount  to  be  certified  under  the  profeflbr^s  hand  ; 
bannition  by  the  unlverfity  ftatutes  \  or  and  withln  one  year  after  taldng  the 
onlefs  he  deferts  the  profefHon  of  the  fame  to  be  called  to  the  bar :  that  he  do 
law  by  betaking  himfelf  to  another  pro-  annually  refide  fix  months  tiU  he  is  of 
feflion  ;  or  unlefs,  after  one  admomtlon  four  years  ftandlng,  and  four  ihontht 
by  the  vice>chancel1or  and  proQors  for  from  that  time  tiU  he  is  mafter  of  arts 
BOtorious  neglefl,  he  is  guilty  of  ano«  .  or  bachelor  of  civll  law ;  after  whkh  he 
ther  fiagrant  omiflion:  in  ahy  of  which  be  bound  to  refide  two  months  in  every 
cafes  he  be  deprlved  by  the  vlce>chan  -  year ;  or,  in  cafe  of  non-reftdencej  do 
teUor,  wlth  confent  of  the  houfe  of  con-  Torfeit  the  ftlpend  of  that  year  to  Mr 
Tocation.  Viner*s  generftl  fund. 

5«  That  fuch  a  numberof  fellow-  8.  ThaI-  the  fcholarihipt  do  become 
Jhipt  with  a  ftipend  of  "fif^  pounds  ptr  void  iir  caf^  of  non-attendance  011  the 
«»»iff  tnd  lcholarfhlpt  with  a 'ftlpend  -profeffor,  or  aot  takiag  the  degiee  of 

bacbdQr 
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fcy,  thcir  quality,  their  fortune,  their  ftation,  their  learning, 
or  their  experience,  have  appeared  the  moft  zealous  to  pror 
mote  the  fuccefs  of  Mr  Viner's  eftablifliment. 

The  advantages  that  might  refult  to  the  fcience  of  the  law 
itfelf,when  a  little  more  attended  tointhefe  feats  of  knowlege, 
perhaps,would  be  very  confiderable.  The  leifure  and  abilities 
of  the  learned  in  thefe  retirements  might  either  fuggeft  expe* 
dients,  or  execute  thofe  diftated  by  wifer  heads'^,  for  impro* 
ving  it*s  method,  retrenching  it's  fuperfluities,  and  reconcil- 
ing  the  little  contrarieties,  which  the  praftice  of  many  centu* 
ries  will  neceflarily  create  in  any  human  fyftem:  a  taflc,  which 
thofe,  who  are  dee^ly  employed  in  bufinefs  and  the  more 
a£live  fcenesof  the  profeflSion^canhardlycondefcend  to  engage 
in.  And  as  to  the  intereft,  or  (which  is  the  fame)  the  repu- 
tation  of  the  univerfities  themfelves,  I  may  venture  to  pro- 
nounce,  that  if  ever  tl>is  ftudy  fhould  arrive  to  any  tolerable 
perfeftipn  eitherhere  or  at  Cambridge,thenobility  and  gentry 
of  this  kingdom  would  not  ftiorten  their  refidence  upon  this 
account,hor  perhaps  ehtertain  a  worfe  opinion  of  the  benefits 
of  academical  education.  Neither  fhould  it  be  confidered  as 
a  matter  of  light  importance,  that  while  we  thus  extend  thc 
pomoeria  of  univerfity  learning,  and  adopt  a  new  tribe  of  ci- 
tizens  within  thefe  philofophical  walls,  we  intereft  a  vcry 

bachelor  of  civll  law,  being  duly  admo-  profeflbr{hip,fellowfhips,  or  fcholar/hips, 

nifhed  fo  to  do  by  the  vice-chancellor  and  the  profits  of  the  current  year  be  ratably 

pro£lors  :  and  that  both  fellowfhips  and  divided  between  the  predecefTor  or  hls 

fcholarihips  do  explre  at  the  end  of  ten  reprefentatives,  and  the  fuccelTor ;  and 

years  after  each  refpe£t:Ive  ele£l:ion$  and  that  a  new  elefbion  be  had  within  one 

become  void  in  cafe  of  grofs  miibeha-  month  afterwards,  unlefs  by  that  means 

viour,  n(»i-refidence  for  two  years  to-  thetime  of  eledlion  fhali  fall  withinany 

gether,  marriage,  not  belng  called  to  the  vacation,  in  which  cafe  it  be  deferred 

bar  within  the    tlme    before   limited,  to  the  £rfl  week  in  the  next  fuU  term« 

(being  duly  admonifhed  io  to  be  by  the  And  that  before  any  convocation  fhall 

vice^chancellor,  and  pro6tors)  or  defert^*  be  held  for  fuch  ele^ion,  or  for  any 

,  ing  the  profeflion  of  the  law  by  foUow-  othcrmatterrelatingtoMrViner'sbene-» 

ing  any  other  profeffion :  and  that  in  fadion,  ten  days  public  notice  be  given 

any  of  thefe  cafes  the  vice-chancellor,  to  each  college  and  hall  of  the  convo» 

\vith  confent  of  convocation,   do  de-  cation,  and  the  caufe  of  convoking  it* 

clare  the  place  adually  void.  ^   See  lord   Bacon's  propofals    and 

9t  THATliicaieofany  vacancyofthe  offer  of  a  digefl.  , 
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x3.umerous  and  very  powerful  profeffion  in  the  prefervatlon  o£ 
eur  ri^ts  and  revenues. 

FoR  I  think  it  paft  difpute  that  thofe  gentlemen,  who  rc- 

fort  to  the  inns  of  court  with  a  view  to  purfue  the  profeflion, 

"will  find  it  e-xpedient  (whenever  it  is  pradticable)  to  lay  the 

previous  foundations  of  this,  as  well  as  every  other  fcicncc, 

in  one  of  our  learned  univerfities.     We  may  appeal  to  the 

cxperience  of  every  fenfible  lawyer,whether  any  thing  can  bc 

inore  hazardous  or  difcouraging  than  the  ufual  entrance  on 

the  ftudy  of  the  law.     A  raw  and  unexperienced  youth,  in 

the  mofl  dangerous  feafon  of  life,  is  tranfplanted  on  a  fudden 

intothe  midft  of  allurements  to  pleafure,  without  any  reftraint 

or  check  but  what  his  own  prudence  can  fuggeft ;  with  no 

public  direftion  in  what  courfe  to  purfue  his  inquiries  ;  no 

private  aiSftance  to  remove  the  diftrefles  and  difficulties  which 

will  always  embarrafs  a  beginner*    In  this  fituation  he  is  ex- 

pe£lcd  to  fequefter  himfelf  from  the  world,  and  by  a  tedious 

lonely  procefs  to  extraft  the  theory  of  law  from  a  mafs  of  un- 

digefted  learning  j  or  elfe  by  an  afGduous  attendance  on  the 

courts  to^pick  up  theory  and  praftice  together,  fufficient  to 

quaHfy  hihi  for  the  ordinary  run  of  bufinefs,     How  littlc 

therefore  is  it  to  be  wondered  at,  that  we  hear  of  fo  frequcnt 

mifcarriages;  that  fo  many  gentlemen  of  bright  imaginations 

grow  wcary  of  fo  unpromifing  a  fearch  *,  and  addi£l  them- 

felves  whoUy  to  amufements,  or  othcr  lefs  innocent  purfuits  \ 

and  that  fo  many  perfons  of  moderate  capacity  confufe  them- 

felves  at  firft  fetting  out,  and  continue  ever  dark  andpuzzlcd. 

during  the  remainder  of  their  lives. 

The  cvident  want  of  fbnie  afliftance  in  the  rudiments  of 
legal  knowlege  has  given  birth  to  a  praftice,  which,  if  evcr 
it  had  grown  to  be  general,  muft  have  proved  of  cxtremcly 

*  Sir  Hcnry  Spcknan,  in  thc  prefacc  "  rijfemque  linguam  peregnndm,  dialic  • 

to  his  gloffary,   has  given  us   a   vcry  <«  tum  iarharamt  methoduiK  inconcinnam^ 

livdy  pifturc  of  his  own  diftrcfs  upon  **  mokm  noningentem  fdum  fed  perf>etui% 

this  occafion.     "  Emiftt  me  mater  Lon-  "  Bumerls  fufiincndum,  excidit  mihi  fa^ 

**  dinumy  juris  nofiri  capeffendi  gratia  ;  <<  teor)  an-musy  ^c*"* 
♦*  cu}ui  cum  veffibuium  falutaj/emf  repC'» 

pernicious 
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pemicious  confequence*  I  mean  the  cuftom  by  fome  fo  very 
warmly  recommended>  of  dropping  ali  liberal  education,  as 
of  no  ufe  to  ftudents  in  the  law :  and  placing  them,  in  it^s 
ftead,  at  the  de(k  of  fome  (kilful  attorney  ^  in  order  to  initiate 
them  eaHy  in  all  the  depths  of  pra£bice,and  render  them  more 
dextrous  in  the  mechanical  part  of  bufinefs.  A  few  inftances 
of  particular  perfons,  (men  of  excellent  Icarning,  and  unble- 
miflied  integrity,)  who,  in  fpite  of  this  method  of  education^ 
have  flione  in  the  foremoft  ranks  of  the  bar,  have  afibrded 
fome  kind  of  fanftion  to  this  illiberal  path  to  the  profeflion, 
andbiafled  many  parents,  of  fliort-fighted  judgment,  in  it's 
favour:  not  confidering,that  there  are  fome  geniufes,  formed 
to  overcome  all  difadvantages,  and  that  from  fuch  particular 
inftances  no  general  rules  can  be  formed ;  nor  obferving,  that 
thofc  very  perfons  have  frequently  recommended  by  the  moft 
forciWe  bf  all  examples,  the  difpofal  of  their  own  ofiipring,  a 
very  different  foundation  of  legal  ftudies,  a  regular  acade- 
mical  education.  Perhaps  too,  in  retum,  I  could  ndw  dire£i: 
their  eyes  to  our  principal  feats  of  juftice,  and  fuggeft  a  few 
hints  in  favour  of  univerfity  learning  " : — ^but  in  thefe  all 
who  hear  me,  I  know^  have  already  prevented  me« 

Making  therefore  due  allowance  for  one  or  two  ihin- 
ing  exceptions,  experience  may  teach  us  to  foretell  that  a 
lawyer  thus  educated  to  the  bar,  in  fubferviencc  to  attorneys 
and  folicitorsS  will  find  he  has  begun  at  the  wrong  end.  If 
praftice  be  the  whole  he  is  taught,  pra£bice  muft  alfo  be  the 
wLoIe  he  will  ever  know :  if  he  be  uninftru£ted  in  thc  ek- 
ments  and  firft  principles  upon  which  the  rule  of  pra£^ice  is 
founded,  the  leaft  variation  from  cftabliflied  precedents  will 
totally  diftraft  and  bewilder  him :  ita  lex  fcripta  efl^  is  thc 
utmoft  his  knowlege  will  arrive  at ;  he  muft  never  afpire  to 
form,  and  feldom  expe£l:  to^  comprehend,  any  arguments 
drawn  a  prioriy  from  the  fpirit  of  the  laws  and  the  natural 
foundatioils  of  juftice. 

m  The  four  hlgbeft  judicial.  offices  ChriA  church  ;  and  the  fourth  a  feUow 

were  at  that  tim    Alied  by  gentlemen»  of  Trinity  coUcge,  Cambridge. 

two  of  whom  had  been  feJlows  of  AU  aSeeKennet^sLifcofSomner^p.^y* 

Soufs    coUege  ;     another,    ftudent    of  ^Ff*  40.  9.  m** 

No& 
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NoK  ia  thi^  all ;'  for  (as  fclv  pcrfpns  of  6irth|  6r  fortuncV* 
OT  evcn  of  fcholaftic  education,  W ill  fubmit  to  thc  drudgery  o£ 
fervitude  and  the  manual  labour  of  copying  the  trafli  of  aa 
office)  fhouid'  this  infatuation  prevall  to  any  confiderablc  de« 
grce,  we  muft  rarely  expe<^  to  fee  a  gentleixian  Of  diftincliorf 
or  leaming  at  the  bar.  Aitd  what  the  confequence  may  bc^ 
to  have  the  interpretation  and  cnforcement  of  the  laws  (which 
include  the  cntire  difpofal  of  our  properties,  libcrties,  and 
lives)  fair  whoUy  into  the  hands  of  obfcure  or  illiterate  mcn^ 
is  matter  of  very  public  concern. 

The  inconveniences  hcre  pointed  out  can  never  be  effcc* 
tually  prcvented,  but  by  making  academical  education  a^ 
previous  ftep  to  thc  profeffion  of  the  common  law,  and  at 
the  fame  time  making  the  rudiments  of  the  law  a  part  o£ 
«icademical  education.  For  fciences  are  of  a  fociable  difpo« 
iition^  and  flourifli  beft  in  the  neighbourhood  of  each  other : 
nor  is  there  any  branch  of  learning,  but  may  be  helped  and 
improved  by  affiftances  drawn  from  other  arts.  If  therefore 
the  ftudent  in  pur  laws  hath  formed  both  his  fentiments  and 
ftyle,  by  perufal  and  imitation  of  the  pureft  claffical  writers, 
among  whom  the  hiftorians  and  orators  will  beft  deferve  his 
rcgard  •,  if  he  can  rcafon  with  precifion,  and  feparate  argu- 
ment  from  fallacy,  by  the  clear  fimple  rules  of  pure  unfo- 
phiftlcated  logic ;  if  he  can  fix  his  attentioii,  and  fteadily 
purfue  truth  thrbugh  any  the  moft  intricate  deduftion,  by 
the  ufe  of  mathematical  demonftrations  \  if  he  has  enlargcd 
his  conceptions  of  nature  and  art,  by  a  view  of  the  £everal 
branches  of  genuine,  experimental  philofophy ;  if  he  has 
imprefled  on  his  mind  the  found  maxims  of  die  law  of  nature, 
the  beft  and  moft  authentic  foundation  of  humgn  laws  ;  if, 
laftly,hehas  coritemplated  thofe  maxims  reducedtoa  pra£tical 
fyftem,  in  the  laws  of  imperial  Rome;  if  he  has  done  this  or 
any  part  of  it,  (though  all  may  be  eafily  done  urider  as  able 
inftruflors  as  ever  graced  any  feats  of  learning)  a  ftudent  thu* 
qualified  may  enter  upon  the  ftudy  of  the  law  with  ineredible 
sldYantage  andreputation*  And  if,at  the  conclufion^or  during 
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die  ic<|uifitIofi  of  tltefe  accomplUhmentd»  he  -wiSi  ^S&rd  him^ 
&lf  here  a  year  or  t#o'8  f^rther  leifure^  to  lay  the  foitndatiotft 
df  hig  future  labours  in  a  iblid  icientifical  method,  without 
thitfting  too  early  to  attend  that  pra£tic^  which  it  is  impoffible 
ke  (hould  rightly  comprefaend|he  will  afterwardsproceedwitli 
the  greateft  eafe>  and  wiil  unfold  tfae  moft  intricate  pomts  wil& 
an  intuitive  rapidity  and  clearuefs» 

<  I  SHALL  not  infift  upon  foch  motxre»  a»  might  be  drawn 
from  principle»  of  oeconomy^and  are  applicable  to  particuiars 
©nly  :  I  reafon  upon  more  gencral  topics.  And  therefore  to 
the  qualities  of  the  liead^  which  1  have  juft  emimerated>  I 
eannot  but  ^dd  thofe  of  the  heart ;  affeftionate  loyaky  to 
tiie  king,  a  zeal  for  liberty  and  the  conftitution,  a.fenfe  of 
real  honour,  and  wdl-grounded  principlcs  of  rdigion ;  as^ 
fteccffiiry  to  form  a  truly  valuable  Englifli  lawyer^  a  Hyde^  a 
Hale,  or  aTalbot.  And>whatcvcr  thc  ignorance  of  fomc^ 
or  tinkindnefs  of  others,  may  have  bcretofore  untruly  fug** 
gefted,  cxperience  will  v/arrant  us  to  affirm,  that  thefe  en- 
dowments  of  loyalty  and  public  fpirit,of  honour  and  religion^ 
are  no  where  to  be  found  in  more  high  per£c£^ion  than  in  the  . 
two  univerfities  of  this  kingdom. 

Before  I  conclude,  it  may  perhapj  be  expe£led,  that  E  . 
laybefore  youafliort  and  general  account  of  themethod  I  pro- 
jofe  to  fo^ow,  in  endeavouring  to  ^xecute  the  truft  you  have 
been  plcafed  to  repofe  in  my  hands.  And  in  thefc  folemn 
k£tures,  which  are  ordained  to  be  read  at  the  entrance  of 
tvery  teriti,  (more  perhaps  to  do  public  honour  to  this  iaud- 
able  inftitution,  than  for  the  private  inftruftion  of  indivi* 
duals  P)  I  prefume  it  will  beft  anfwer  the  inteat  of  our  bene*» 
fa£lor  and  the  expe^lation  of  this  leamed  body»  if  I  attempt 
to  iUuftrate  at  times  fuch  detached  titles  of  the  law^  as  are 
the  moft  eafy  to  be  j^nderftood,and  moft  capiable  of  hiftojrical 
0T  critical  ornament.  But  in  reading  the  complete  couifcj^ 
which  is  anxi.ualiy  configned  to  my  care,  a  more  regular 
metfaod  wiii.  be  neceffary  ^  and,  «tiU  .a  better  is  propofed)  h 
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Ihatt  uice  i^e  libetty  fellow  die  fame  that  I  hare  already 
jtibi&itted  to  the  ptMc  ^,  To  fUl  up  and  finiih  tbat  outlinc 
With  pix^pricty  and  coireiftnefs,  and  to  render  d%e  whole  in- 
teZIi^liMe  to  ilte  aninformed  minds  of  beginners,  (wfaom  we 
^too  apttofuppofe  acquainted  wich  terms  and  ideas^whidi 
they  never  had  opportunity  to  learn,)  this  muft  be  my  ardenl 
itndsxvQfax,  «hough  by  no  means  my  promife,  to  accomplifli» 
Yoit  will  permit  me  howevelr  very  briefly  to  d^fcribe,  rathcf 
vhat  {  concetvean  actademicai  eacpoonder  of  the  law^  (houl4 
iloi^  tfaan  wfatft  I  faave  ever  known  to  be  done« 

He  fliould  cOnlider  his  courfe  as  a  general  map  of  the  law» 
jBsatldiig  out  iht  fliape  of  the  country,  i^%  connexions  and 
ixMUtdaries,  it^s  greater  diviiions  and  principal  cities :  it  is 
iiot  his  biifixie£i  to  defcribe  minuteiy  the  fubordinate  limit&^ 
pr  to  £x  die  longitiide  and  latitude  of  every  inconfiderablt 
liamleL  His  attoition  &ould  be  engaged,  like  that  of  the 
tcaders  ittFortefcue*s  inns  of  chancery,  •*  in  tracing  out  the 
««  origiiiais,  ind  ad  it  w^e  die  element^  of  the  !aw."  For  if, 
as  Jafttniaai '  has  obferved,  tbe  tender  underftanding  of  the 
ftudent  be  loaded  at  the  firft  with  a  multitude  and  variety  of 
matter,  it  wiU  either  occafion  him  to  defert  his  ftudies,  ot 
Will  tany  him  heaviiy  through  them,  with  much  labour, 
dday,  and  defpondence.  Thefe  originals  fliould  be  traced  to 
their  fbuntains,  as  weil  as  our  diilance  will  permit ;  to  the 
cuftx>ms  of  the  Britons  and  Germans,  as  recorded  by  Caefat 
and  Tacitus ;  to  the  codes  of  the  northem  nations  on  the 
continem,  and  more  efpecially  to  thofe  of  our  own  Saxon 
princes  j  to  the  rules  of  the  Roman  law  either  left  here  in 
ifae  days  of  Papinian,  or  imported  by  Vacarius  and  his  fol- 

-4  T^«ii%iis  i>f  tbe  laws  of  £ng-  '  fingda  tradanHtrt  a!hqui,  Ji  flatim  ah 

Imdy  firft  publiihed,  ji»  D.  1756,  and  inltio  rydm  ad^uc  et  infirmum  anmun^ 

cxhibiting  the  ordcr  and  principal  divi-  ftudijjimultttudine  ac  'varietatererum  one» 

fiotts of  th^enfuingCoMMENTARlEi  5  ravimus,  duerum  alterumy  aut  def:rtorem 

whith  w«iie  QilgiiiJiHy  fubmitted  to  tbe  fiudiorumeficiemut^autcumma^olabwet 

uniTerfity  jn  a  private  courfe  of  le^tures,  faipe  etiam  cum  difidentia,( quae  pUfum  • 

•    Jf.  ©i  1753.  ■  <jfie  juvenes  avertitjferius  adidperduce" 

'  Inclpientibus  n(Ais  exponere  jura  po-  mus,  ad  quod^  le*viore  wa  duSus,  fine 

puli  Romani^  ita  ifidenfur  tradi  poffe  com-  ma^no/abore,  etfine  ulla  difiidentia  matu» 

modijime,  fi  primo  levi  ac  fmplici  'Cia  t'm  perdnci potuifa,     irft,  i,  i.  »• 
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I  lowcrs ;  but,  abovd  all,  to  that  incxhauftible  rcfervoir  of 
Icgal  antiquities  and  leaming,  the  feodal  law,  or,  as  Spel- 
man  *  has  cntitled  it,  the  law  of  nations  in  our  wcftcrn  orb. 
Thefe  primary  rulcs  and  fundamental  principles  fhould  be 
weighed  and  comparedwith  the  preccpts  of  thc  law  of  nature, 
and  the  praftice  of  other  countries  5  ftiould  be  explained  hf 
rcafons,  illuftrated  by  cxamples,  and  confirmed  by  undoubted 
authoritics  ;  their  hiftory  ftiould  be  deduccd,  their  changes 
and  revolutiorts  obferved,  and  it  fliould  be  fliewn  how  far 
they  arc  connc£ted  with,  or  have  at  any  timc  becn  aficAed 
by,  the  civil  tranfaftions  of  the  kingdom* 

A  PLAN  of  this  nature,  if  cxccutcd  with  care  and  ability', 
cannot  fail  of  adminiftering  a  moft  ufcful  and  rational  entcr* 
tainment  to  ftudents  of  all  ranks  and  profeflions ;  and  yet  it 
muft  be  confcfled  that  the  ftudy  of  the  laws  is  not  mcrcly  a 
matter  of  amufement ;  for,  as  a  very  judicious  Mnritcr  *  has 
obfervcd  upon  a  flmilar  occafion,  the  learner  "  will  bc  con- 
**  fiderably  difappointed,  if  he  looks  for  cntertainment  with- 
*^  out  the  expence  of  attention."  An  attention,  howevcr,  not 
greater  than  is  ufually  beftowed  in  maftering  the  rudiments 
of  other  fciences,  or  fometimes  in  purfuing  a  favourite  recre- 
ation  or  exercife.  •  And  this  attcntion  is  not  cqually  ncccflary 
to  be  exerted  by  cvery  ftudent  upon  evcry  occafion.  Some 
branches  of  the  law,  as  the  formal  procefs  of  civil  fuits,  and 
the  fubtile  diftinftions  incident  to  landed  property,  which  arc 
the  moft  difficult  to  be  tboroughly  underftood,  are  the  leaft 
worth  the  pains  of  undcrftaiiding,  except  to  fuch  gentlemen  ' 
as  intend  to  purfue  the  profeffion.  To  others  I  may  venture 
to  apply,  with  a  flight  alteration,  the  words  of  fir  John  For- 
tcfcue  ",  whcti  firft  his  royal  pupil  determincs  to  cngage  in 
this  ftudy.  "  It  will  not  be  neceflary  for  a  gentleman,  as 
*^  fuch,  to  examine  with  a  clofe  application  the  critical  nice- 
«*  ties  of  th^  law,  It  will  fully  be  fufiicient,  and  he  may  well 
*<  enough  be  denominated  a  lawyer,  if  under  the  inftruftion 
*'  of  a  nialter  be  traces  up  the  prlnciples  and  grounds  of  tha 
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"  law,  cven  to  their  original  elemcnts.  Therefore  in  a  very 
•*  fliort  period,  and  with  very  little  labour,  he  may  be  fuffi- 
•*  ciently  informed  in  the  laws  of  his  country,  if  he  will  but 
**  apply  his  mind  in  good  earneft  to  receive  and  apprehend 
<*  them.  For,  though  fuch  knowlege  as  is  neceflary  for  a  | 
*'  judge  is  hardly  to  be  acquired  by  the  lucubrations  of  twenty 
*'  ycars,  •  yet,  with  a  genius  of  tolerable  perfpicacity,  that 
•*  knowlege  which  is  fit  for  a  perfon  of  birth  or  condition 
**  may  be  leamed  in  a  fingle  year,  without  negledling  his 
**  othcr  improvcmcnts." 

To  the  few  thereforc  (the  very  fcw  1  am  perfuaded)  that 
cntertain  fuch  unworthy  notions  of  an  univerfity,  as  to  fup- 
pofe  it  intendcd  for  mere  diffipation  of  thought ;  to  fuch  as 
mcan  only  to  while  away  thc  aukward  intcrval  from  child- 
hood  to  twenty-one,  between  the  reftraints  of  the  fchool 
and  thc  liccntioufncfs  of  politer  life,  in  a  calm  middle  ftate 
of  mental  and  of  moral  inaftivity ;  to  thefc  Mr  Vincf  gives 
no  invitationto  an  cntertainment  which  they  never  can  relifh. 
But  to  the  long  and  iUuftrious  train  of  noblc  and  ingcnuous 
youth,  who  are  not  morc  diftinguiftied  ampng  usby  theirbirth 
and  poileffiQns,  than  by  the  regularity  of  thqir  condu.ft  and 
their  thirft  after  ufeful  knpwlege,  to  thefe  our  benefaflor  has, 
confecratcd  the  fruits  of  a  long  aud  labprious  life,  wom  out 
in  thc  dutics  of  his  calling;  and  will  joyfully  reflc£l  (if  fuch 
reflcftions  can  bc  now  the  cmployment  of  his  thoughts)  that 
he  could  not  morc  cflFe£t:ually  have  benefited  pofterity,  or 
contributed  to  the  fervicc  of  thc  public,  than  by  founding  an 
inflitution  which  may  inftrufl;  th^  rifing  gencration  in  the 
wifdom  of  our  civil  polity,  and  infpire  them  with  a  defirc  t.o 
be  flill  bcttcr  acquaintcd  with  the  laws  and  conftitutiqu  of 
thcir  country. 
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SECTION    THE    SECOND» 


OF  THE  NATURE  OF  LAWS  IN  OENERAt, 


LAW,  iti  Ws  moft  general  and  compFehenSve  fenfe,  fig^ 
nifies  a  rule  of  a^ion  \  and  is  applied  iadifcriminately 
to  all  ktnds  of  a£kion,  whether  animate  or  inanimate,  rational 
or  irrational.  Thu8teefay,thelawsofmotion,of  gravitatioD, 
of  "optics,  or  mechanics,  as  mfcII.  as  the  laws  of  nature  and  of 
nations.  And  it  is  tbat  rule  of  aflion,  which  is  prefcrihed  by 
fome  fuperior,  and  which  the  inferior  is  bound  to  obey. 

Thus  when  the  &preme  being  formed  the  univerfe,  and 
created  matter  out  of  nothing,  he  imprefTed  certain  prin-i 
ciples  upon  that  matter,  from  which  it  can  never  depart» 
and  without  which  it  would  ceafe  to  be.  When  he  put 
that  matter  into  motion,  he  eftabliflied  certain  laws  of  mo~ 
tion,  to  whicb  all  moveable  bodies  mufl:  conform.  And,  to 
defceiid  from  the  greatefl  operations  to  the  fmallefl:,  when  a 
workman  forms  a  clock,  or  other  piece  ef  mechanifm,  he 
efbiblifhes  at  his  own  pleafure  certain  arbitrary  laws  for  it'i^ 
direflion ;  as  that  the  hand  fhaU  defcribe  a  given  fpace  in  a 
givcn'time  ;  to  which  law  as  kmg  as  the  work  conforms,  fo 
long  it  continue»  in  perfediion,  and  anfwers  the  end  of  it^9 
forpiation* 

If  we  farther  advance,  from  mere  inaftive  matter  to  vege^ 
table  and  animal  life,  we  fhall  findthemflill  governed  by  laws  j 
more  numerous  indced,  but  equally  fixed  and  invariable, 
The  whole  progrefs  of  plants,  from  the  feed  to  the  root,  and 
from  tlience  to  the  feed  again  ;— the  method  of  animal  nu- 

trition. 
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tntioHadigdlioa^leGvetion^and  all  otlierbrancbesof  vkal  oecck 
nomy; — are  not  lcft  to  chance,  or  the  will  of  the  creatunf 
itfelf,  but  are  performed  in  a  wondrous  involuutary  manncri 
md  guided  by  unerring  rules  laid  down  by  the  great  creator. 

Th^s  then  is  the  general  fign^fication  of  law,  a  nile  ot\ 
a£lion  di^ated  by  fome  fuperior  bcing  :  and,  in  thofe  crea- 
tures  that  have  neither  the  power  to  think,  nor  to  will,  fuch 
Jaw8  muft  be  invariably  obcyed,  fo  long  as  the  creature  itfelf 
fubfifts,  for  it's  exiftence  depends  on  that  obedience.  But  | 
laws,  in  their  more  confined  fenfe,  and  in  which  it  is  our 
prefent  bufinefs  to  confider  them,  denote  the  rules,  not  of 
a£^ion  in  generai,  but  of  human  a£lion  or  condu£l :  that  il, 
the  precepts  by  which  man,  the  nobleft  of  all  fublunary 
beings,  a  creature  endowed  with  both  reafon  and  freewiU,  is 
commanded  to  make  ufe  of  thofe  faculties  in  the  gencral  re« 
gulation  of  his  behavioun 

•  § 

Mak,  confidered  as  a  creature,  muft  neceflarily  be  fub- 
|e£t  to  the  laws  of  his  creator,  for  he  is  entirely  a  dependent 
fceing.  A  being,  independent  of  any  other,  has  no  rule  tb 
purfue,  but  fuch  as  he  prefcribes  to  himfelf ;  but  a  ftate  of 
dependence  will  inevitably  oblige  the  inferior  to  take  the  will 
of  him,  on  whom  he  depends,  as  the  rule  of  his  condufl : 
hot  indeed  in  every  particular,  but  in  all  thofe  points  whereia 
his  dependence  confifts,  This  principle  therefore  has  more 
or  lefs  extent  and  cfFedl,  in  proportion  as  the  fuperiority  dl 
^he  one  and  the  dependence  of  the  other  is  greater  or  lefs^ 
abfolute  or  limited.  And  confequently,  as  man  depends  ahj» 
folutely  upon  his  maker  for  every  thing,  it  is  neceflary  thaf 
^  he  fhould  in  all  points  conform  to  his  maker's  wilU 

This  will  of  his  maker  is  called  the  law  of  nature.  J*or  I 
^%  God,  when  he  created  matter,  apd  endued  it  with  a  prin- 
ciple  of  mobility,  eftabliftied  certain  rules  for  the  perpetual 
diredlion  of  that  motion ;  fo,  when  he  created  man,  and 
endued  him^  with  freewill  to  condud^  himfelf  in  all  parts  ot 
life,  hc  laid  down  certain  immutable  laws  of  human  nature, 
;  C  4  'wheri^.y 
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{fjt^  hath  bcen  plesi£^jat  iAindry  times  and  in  diyers  ina,imer$i 
ig>  diCcover  and  enforce  it's  laws  by  an  immcdiate  a^d  dire^ 
fev^ktton.  The  doftrines  thus  delivered  we  call  the  revealed 
0C  divine  law,  and  they  are  to  be  found  only  in  thc  holy 
ibriptures.  Thefe  precepts,  when  revcaled^  are  found  upon 
comparifon  to  bc  really  a  part  of  the  original  law  of  nature, 
as  they  tend  in  all  thieir  confequences  to  man'a  felicity.  But 
wc  axe  not  from  thencc  to  conclude  that  the  knowlegc  of  thefc 
tmths  was  attainabk  by  reafon,  in  it^s  prcfent  corrupted 
ftate;  fmcc  we  find  that,  until  they  wcrc  rcvcalcd,  they  ' 
wcre  hid  from  thc  wifdom  of  ages.  As  then  thc  moral  pre« 
cepts  of  this  )aw  arc  indecd  of  the  famc  original  with  thofe 
of  thehw  of  nature,  fo  their  intrinCc  obligation  is  of  equal 
ftrength  and  perpetuity,  Yet  undoubtedly  the  revealed  law 
S5  of  infinitely  morc  authcnticity  than  that  moral  fyftemi 
which  is  framed  by  ethical  writers,  and  denominated  the  na-^ 
tural  law.  Becaufe  one  is  the  law  of  nature^  exprefsly  de- 
clared  fo  to  be  by  God  himfelf ;  the  other  is  only  what^  by 
the  affiftance  of  human  reafon,  we  imagine  to  bc  that  law* 
If  we  could  be  as  certain  of  the  latter  as  we  are  of  the  former, 
both  would  have  an  equal  authority :  but,  till  thcn,  tbey  can 
never  be  pu  t  in  any  competition  togethcT» 

j  Upon  thefc  two  foundations,  the  law  of  niiture  and  the 
law  of  revelation,  depend  aU  human  laws  \  that  is  to  fay,  no 
human  laws  fhould  bc  fuffered  to  contradi£):  thefe.  Therc 
^e,  it  is  true,  a  great  number  of  indifferent  points,  in  which 
i)oth  the  divine  law  and  the  natural  leave  a  man  at  his  owa 
liberty  j  but  which  are  found  neccffary  for  thc  benefit  of  fb* 
Qiety  to  bc  reftrained  within  certain  limits*  And  herein  it 
19  that  human  laws  have  their  greateft  force  and  efficacy : 
for,  with  regard  to  fuch  points  as  are  not  indifferent,  human  ^ 
laws  arc  only  declaratory  of,  and  a£);  in  fubordination  to, 
the  focmer«  To  inftance  in  thc  cafe  of  murder :  this  is  ex-» 
prefsly  forbidden by  the  divine,  and  demonftrably  bythe  na- 
tural  law  j  and  firom  thefc  prohibitions  arifcs  the  true  unlaw- 
folnefa  of  this  crime.  Thofe  human  laws  that  zrmm  a 
puniftunient  to  it|  do  not  at  all  increafe  ifs  n^oral  guilt,  or 
^  fuperadd 
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Cupexadd  any  ftefli  obUgation  in  fgn  cQnfcimtioi  to  abftain 
froai  it^s  peTpetralion,  Nay,  if  any  human  law  ihould  aUow 
cr  hijojn  us  to  cpmmit  it,  iire  are  bound  to  tranfgrefs  that 
biunan  law,  or  elle  we  muft  offend  both  the  natoral  and  the 
diTine.  P^t  with  reg^Mrd  to  matters  that  are  in  themfelves 
indifierenty  and  are  not  command^d  or  forbidden  by  thofe 
fuperior  law9 ;  fiich,  for  inftance,  as  exporting  of  wool  into 
fefireigi»  cpuntries ;  here  the  inferior  legiflature  has  fcope  an4 
(^[>portttnity  to  interpofe,  a|id  to  ms^ke  that  a^io^  ^nlsiwfui 
whkh  bdFori)  was  not  fo* 

If  man  were  to  Hve  in  a  ftate  0f  aatuw,  unconneAe4 
with  other  individuals^  there  would  be  no  occafion  for  any 
Biihtt  lawsi  than  the  law  of  nature,  and  the  law  of  God» 
Keither  could  any  otber  law  poffibly  exift :  for  a  law  alwayy 
^ppofes  fome  fuperior  who  is  to  make  it ;  »id  in  a  ftate  of 
iiatute  we  are  all  equal,  without  any  other  fuperior  but  him 
who  is  the  author  of  our  being.  But  man  was  formed  for 
fociety ;  and,  as  is  demonftrated  by  the  writers  on  this  fub- 
Jt€t^y  i$  neither  capable  of  living  alonc,  nor  indeed  has  thq 
couragc  to  db  it,  However,  as  it  is  impoffible  for  the  wholc 
race  of  mankind  tP  be  united  in  one  great  fociety,  they  muft 
peceftarily  divide  into  many;  and  form  feparate  ftateSji 
commonwealths,  and  nations,  entirely  independent  of  each 
other,  and  yet  liable  to  a  mutual  intercourfe.  Hence  arifes  f 
^  third  kind  of  law,  to  regulate  this  mutual  tntercourle^ 
called  "  the  law  of  nations :"  which,  as  nonc  of  thefe 
fiates  will  acknpwlege  a  fuperiority  in  the  other,  cannot 
be  di£lated  by  any  \  but  depends  entirely  upon  the  rules  o£ 
natural  law,  or  upon  mutual  compa£^s,  treaties,  leagues» 
atid  agreements  between  thefe  feveral  communities :  in  thc 
conftruftion  alfo  of  which  compafts  we  have  no  other  rulc 
to  refort  to,  but  the  law  of  nature ;  being  the  only  one  to 
whichall  the  communities  areequally  fubjeft:  andthereforc 
the  civil  law-^  very  juftly  obferves,  that  quod  naturalis  ratio 
iftter  omnes  homines  conflituity  vocatur  jus  gentium, 

f>  jPufiendorf,  /•  7*  c«  z»  cofflpare4with  Bvbe^rac^s  coxxifflentary.  e  j[^.  1. 1. 9, 
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Thus  much  I  thought  it  neceflary  to  prcmift  concerning 
the  law  of  nature,  the  revealed  law,  and  the  law  of  nations, 
before  I  proceeded  to  treat  more  fuUy  of  the  principal  fub- 
I  jedl  of  this  feftion,  municipal  or  civil  law  ;  that  is,  the  rulc 
by  which  particular  diftrifts,  communities,  or  nations  arc 
governed ;  being  thus  defined  by  Juftinian**,  "Jus  civile  ejl 
^  quod  qutfque  fthi  populus  conJlituitJ^  I  call  it  rnunicipal  laMT» 
in  compliance  with  common  fpeech ;  for,  though  ftridlly 
that  expreflion  denotes  thc  particular  cuftoms  of  onc  fingle 
municipium  or  free  town,  yet  it  may  with  fuflicient  propriety 
be  applied  to  any  one  ftate  or  nation,  which  is  governed  by  ' 
the  fame  laws  and  cuftom^. 

I  MuNicipAL  law,  thus  undei^ftood,  is  properly  defined 
to  be  "  a  rule  of  civil  condudl:  prefcribed  by  the  fupreme 
•*  power  in  a  ftate,  commanding  what  is  right  and  prohibit- 
*^  ing  what  is  wrong."  Let  us  endeavour  to  explain  it's 
feveral  properties,  as  they  arife  out  of  this  definition, 

And,  firft,  it  is  a  rule:  not  a  tranfient  fudden  order  from  a 
fuperior,  to  or  concerning  a  particular  perfon  ;  buffomething 
permanent,  uniform,  and  univerfal.  Therefore  a  particular 
^Q,  of  the  legiflature  to  confifcate  the  goods  of  Titius,  or  to 
attaint  him  of  high  treafon,  does  not  cnter  into  the  idea  of 
a  municipal  law :  for  the  operation  of  this  aft  is  fpent  upon 
Titius  only,  and  has  no  relation  to  the  community  in  gene- 
ral ;  it  is  rather  a  fentence  than  a  law.  But  an  aft  to  declare 
that  the  crime  of  which  Titius  is  accufed  fliall  be  deemed 
high  treafon ;  this  has  permanency,  uniformity,  and  univer- 
faiity,  and  therefore  is  properly  a  rule^  It  is  alfo  called  a  rule^ 
to  diftinguifli  it  from  advice  or  counfil^  which  we  are  at  liberty 
to  follow  or  not,  as  we  fee  proper,  and  to  judgc  upon  thc 
reafonablenefs  or  unreafonablelefs  of  the  thing  advifed : 
whereas  our  obedience  to  the  law  dcpends  not  upon  our  ap^ 
prohation^  but  upon  the  maket^s  ivilL  Counfel  is  only  matter 
of  perfuafion,  law  is  matter  of  injunftion :  counfel  a£U 
only  upon  the  willing,  law  upon  the  unwiiling  alfo, 

tf  /»/?.  I.  a.  I, 

IT 


|,  4,  L  A  w  s  /»  genirat.  45 

1t  16  alfo  called  a  rule^  to  diftinguifh  it  from  a  cotnpaB  ot 
agreement;  for  a  compaft  is  a  promife  proccedingjfrciw  u», 
Jaw  is  a  cpmmand  direi^ed  to  us^  The  language  of  a  compa£t 
js,  "  I  will,  or  will  not,  do  thisj"  that  of  a  law  is,  "thou 
•«  flialt,  or  (halt  not,  do  it."  It  is  true  there  is  an  obligation 
which  a  compafi:  carries  with  it,  equal  in  point  of  confcience 
to  that  of  a  law ;  but  then  the  original  of  the  obligation  is 
difFerent.  In  compafts,  we  ourfelves  determine  and  pro- 
jnife  what  fhall  be  done,  before  we  are  obliged  to  do  it;  in 
laws,  we  are  obliged  to  aft  without  ourfelves  determining 
or  promifing  any  thing  at  ail.  Upon  thefe  accounts  law  i» 
defined  to  be  *'  a  rule.^^ 

MuNiciPAL  law  is  alfo  ^'  a  rule  of  civil  conditciJ*  This 
diftinguiflie*  municipal  law  from  the  natural,  or  revealcd ) 
the  former  of  which  is  the  rule  of /wr/ar/condu£l,  and  thc  latter 
not  only  the  rule  of  moral  conduft,  but  alfo  the  rule  of  faith* 
Thefe  regard  man  as  a  creature,  and  point  oiit  his  duty  td 
God,  to  himfelf,  and  to  his  neighbour,  confidered  in  the  light 
of  an  individuah  But  muuicipal  br  civil  law  regards  him 
alfo  as  a  citizen,  and  bound  to  other  duties  towards  his  neigh* 
bour,  than  thofe  of  mere  nature  and  religion  :  duties,  which 
he  has  engaged  in  by  enjoying  the  benefits  of  the  common 
uxiion  I  and  which  amount  to  no  more,  than  that  he  do  con- 
tribute,  on  his  part,  to  the  fubfiftence  and  pcace  of  the  fociety. 

It  is  likewife  *'  a  rule  prefcrihedr     Becaufe  a  bare  refolu- 
tion,  confined  in  the  breaft  of  the  legiflator,  without  mani- 

m 

fefting  itfelf  by  fome  external  fign,  can  never  be  properly  a 
iaw.  It  is  requifitc  that  this  refolution  be  notified  to  the 
people  who  are  to  obey  it.  But  the  maftn^f  in  which  this 
notification  is  to  be  made,  is  mattet  of  very  great  indiflerence. 
It  may  be  notified  by  univerfai  tradition  and  long  pra£lice, 
which  ifuppofes  a  previous  publication,  and  is  the  cafe  of 
the  common  law  of  England.  It  may  be  notified,  viva  voce^ 
by  officers  appointed  for  that  purpofe,  as  is  done  with  rcgard 
to  proclamationsj  and  fach  a£ts  of  parliament  as  are  appoint- 
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cd  to  l>e  ptiblicly  read  in  cliurches  and  othet'  ailemblies.  It 
tDAay  laftiy  be  notified  by  vriting,  printifig)  or  the  like; 
viiich  is  the  general  courfe  taken  with  aU  o«ir  a£ts  of  parlia^ 
tnent.  Yet,  ^atever  way  ie  made  «fe  of,  it  is  incambent 
on  the  promulgatars  to  do  it  in  the  moft  public  and  perfpi-' 
cuovs  manner ;  not  Itke  Caligulai  who  (according  to  Dio 
Cai&us}  wrote  his  laws  in  a  rery  fmall  charader,  and  hnng 
them  np  upon  high  pillars,  the  mot«  efFedtually  to  enfnare 
the  people.  There  is  ftill  a  more  unreafonable  methbd  thad 
this,  which  is  called  making  of  laws  eispoJifaBo  s  "^en  after 
«n  ai^on  (indifferent  in  itfelf)  is  committed,  tlie  legiflatof 
then  for  the  firft  time  deckres  it  to  have  been  a  crime,  and 
inflifts  a  punifhment  upon  the  perfon  who  has  cmmnllted  it« 
Here  it  is  impoffible  that  the  party  could  forefee  that  an  aftipn^ 
innocent  when  it  was  done,  fliould  bc  afterwairds  convcrted 
to  guilt  by  a  fubfequent  law  *,  he  had  dierefere'  no  canfe  tt» 
abftain  firom  it ;  and  ali  punifliment  (cf£  not  abftaining  mnft 
of  coniequence  be  cruel  aad  unjuft^  AUiaws  Ihouldbe 
therdTore  made  to  commenGe  infuturo^  and  be  notified  befbre 
their  c^NBmeitcement ;  whidi  is  implied  in  the  term  ^fn-^ 
\fcribei!*  But  whenthb  rule  is  in  the  ufual  manfier  notified^ 
or  prefcribed^  it  is  then  the  fttbje£b's  bnfinefs  to  bejthoroughly 
acquainted  therewith ;  for  if  ignorance)  of  what  he  migh^ 
know,  were  admitted  as  a  legitimate  ejccufe,  the  laws  wouUI 
be  of  no  efFe£t|  but  might  always  be  eluded  with  impunity» 

BuT  farther :  municipal  law  is  *'  a  rule  of  civil  conduft: 
<*  prefcribed  hy  ihefupreme  power  in  aJlateJ*  For  legiflature, 
as  was  before  obferved,  is  the  greateft  a£):  of  fupericvity  that 
can  be  exercifed  by  one  being  over  anpther.  Wherefore  it  it 
requifite  to  the  very  efience  of  a  law,  that  it^  be.  made  bythe 
fupreme  power.  Sovereignty  and  legiflature  are  indeedcom 
vertiblc  terms ;  one  cannot  fubfift  without  the  other« 

•  Sudi  laws  among  the  Romans  were  *<  tahulae,  legnprivmU  bomnHut  hrti* 

ietiOtiuiisitedprfvUegiaf  or  private  iaws,  ^^  gari ;  id  tnim  efi  prvvUegium»    Nem» 

of  wfaicli  Clccro  (dt  leg*  3.  19*  Md  m  <<  unfuttm  tulit^  nthil  ^  crudeliut^  nibu 

his  oration  pr^  Jm^t  17.}  thus  fpeakt :  **  pemieidjusy  niM  yuodtuMut  hme  cM* 

**  yelMt  legesjacratgtf^uetantduodecm  **  taiferre  f^^''^                            _\ 
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This  wiU  tiaturally  lead  ns  into  ft  (hort  i&qBiry  CoOcemiflg 
the  ndture  of  fociety  and  civil  govenunem  j  and  the  luitttni^ 
inberent  right  that  belongs  to  tbe  fo?ereignty  of  a  ftate,  wher^ 
erer  that  foveretgnty  be  lodged^  of  making  and  enforcing  bwi^ 

Tae  4Hily  true  and  nataral  foundatioi»  of  fociety  zvt  dne  | 

wants  and  the  fears  of  individuals.  Not  that  we  can  believi^ 
with  fome  theoretical  writers,  that  there  ever  was  a  time  when 
there  was  no  fiich  thing  as  fociety,either  natnral  or  civil;  imd 
-  that,  firom  the  impulfe  of  reafon,  and  through  a  fenfc  of  their 
vrants  and  weaknefTes,  individuals  met  together  in  a  large 
plain,  entered  into  an  original  contra£):>  and  chofe  the  tslUeft 
m^n  prefent  to  be  their  governor.  This  notion,  of  an  ao 
tualiy  exifling  unconne£ked  ftate  of  nature^  is  too  wild  to  be 
ieriouily  admitted :  and  befides  it  is  plainly  contradidiory  to 
the  revealed  accounts  of  the  primitive  origin  of  mankind,  and 
their  prefervation  two  thoufand  years  afterwards;  both  which 
were  effedted  by  the  means  of  fingle  familie^.  Thefe  formed 
the  firft  natural  fociety,  among  themfelves;  which,  cvery  day 
extending  it^s  limits,  laid  the  firft  though  imperfeft  rudiments 
of  civil  or  political  fociety :  and  when  it  grew  too  large  to  fub- 
fift  with  convenience  in  that  paftoral  ftate  wherein  the  pa- 
triarchs  appear  to  have  lived,  it  neceflarily  fubdivided  itfelf  by 
various  migrations  into  more.  Afterwards,  as  agriculture  in- 
creafed,which  employs  and  can  maintain  amuch  greater  num- 
bcr  of  hands,  migrations  became  lefs  frequent:  «nd  variout 
tribes,  which  had  formerly  feparated,  reunited  again ;  fome^ 
times  by  compulfion  and  conqueft,  fometimes  by  accident,and 
fometimes  perhapsbycompaft.  But,though  focietyhad  not  it'8 
formal  beginningfrom  any  convention  of  individuals,a£tttated 
by  their  wants  and  their  fears;  yet  it  is  Htitfenfe  of  their  weak« 
liefs  ^nd  imperfe£):ion  that  keeps  mankind  together,  that  de« 
monftrates  the  neceflity  of  this  union,  and  that  thcrefore  i$ 
the  folid  and  naturai  foundatlon,  as  well  as  the  cement,  of  ci- 
vil  fociety.  And  this  is  what  we  mean  by  the  original  contra£t 
6i  fbciety ;  which,  though  perhaps  in  no  inftanc^  it  hasever 
bera  formally  exprefled  at  the  firft  inftitution  of  a  ftate,  yc| 
in  nature  and  reafoa  muft  alwaysbe  underftood  and  impiied^ 
'      .;         '      ^  ia 
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m  the  vcry  zBi  of  aflbciatmg  togethcr:  namely,  that  the 
nvliple  ihould  protefi:  all  its  parts^  and  that  evety  part  ihould 
pay  obcdiencc  to  the  will  of  thc  wholc ;  or,  in  other  wordsf, 
that  the  community  Ihould  guard  the  rights  of  each  individual 
fncmbcr,  and  that  (in  return  for  this  proteftion)  cach  indr- 
yidual  Ihould  fubmit  to  the  laws  of  the  community;  without 
^wrhich  fubmiffion  of  all  it  was  impoffiWe  that  prote£lion 
could  be  certainly  extended  to  any. 

FoR  when  civil  fociety  is  oncc  formcd,  govcrnmcnt  at  the 
fame  time  refults  bf  coiirfe,  as  neccfrary  to  preferve  and  to 
keep  that  fociety  in  ordci*.  Unlefs  fome  fuperior  be  confti- 
tuted,  whofe  comttiandg  and  decifioris  all  the  members  are 
bound  to  obey,  they  wouM  ftill  remain  as  in  a  ftate  of  na- 
ture,  without  any  judge  upon  earth  to  define  their  feveral 
I  rights,  and  redrcfs  t;heir  feyeral  wrongs.  But,  as  all  the 
members  which  compofe  this  fociety  were  naturally  equal, 
it  may  be  afked,  in  whofe  hands  are  the  reins  of  government 
to  be  entrufted  ?  To  this  the  general  anfwer  is  eafy ;  but 
the  appHcation  of  it  to  particular  cafes  has  occafioned  one 
half  of  thofe  mifchiefs,  which  are  apt  to  procecd  from  mif- 
guided  political  zeal.  In  general,  all  mankind  will  agrce 
that  government  fliould  be  repofed  in  fuch  perfons,  in  whom 
thofe  qualities  are  moft  likely  to  be  found,  the  perfeftion  of 
which  is  among  the  attributes  of  him  who  is  emphatically 
ftiled  the  fupreme  being;  the  three  grand  requifites,  I  mean, 
of  wifdom,  of  goodnefs,  and  of  power :  wifdom,  to  difccm 
the  real  intereft  of  the  community ;  goodnefs,  to  endeavour 
always  to  purfuc  that  real  intereft  ;  and  ftrength,  or  powcr, 
4o  carry  this  knowlege  and  intention  "into  aftion.  Thefe 
are  the  natufal  foundations  of  fovereignty,  and  thefe  are  the 
rcquifites  that  ought  to  be  found  in  every  well-conftituted 
firame  of  government. 

How  the  feveral  forms  of  governmcrit  we  now  fee  in  the 
Ivorld  at  firft  a<3:uailybegan,is  matter  of  great  unccrtainty,and 
has  occafioned  infinite  difputes.  It  is  not  my  bufinefs  or  inten- 
tion  to  enter  into  any  of  them.  '  However  they  bcgan,  or  by 
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xvhat  right  foever  they  fubfift,  there  is  and  muft  be  in  all  of 
them  a  fupremc,  irrefiftible,  abfolute,  uncontroUed  autho« 
rity,  in  which  the  jura  fummi  imperit^  or  the  rights  of  fove- 
reignty,  refide.  And  this  authority  is  placcd  in  thofe  hands, 
wherein  (according  to  the  opinion  of  the  founders  of  fuch 
refpe£live  ftates,either  exprefsly  given,  or  collefbed  from  their 
tacit  approbation)  the  qualities  requifite  for  fupremacy,  wif- 
dom,  goodnefs,  and  power,  are  the  moft  likely  to  be  found* 

The  political  writers  of  antiquity  will  not  allow  more  1* 
than  three  regular  forms  of  government ;  the  firft,  when  thc 
fovereign  power  is  lodged  in  an  aggregate  aflembly  confifting 
of  all  the  free  members  of  a  community,  which  is  called  a 
democracy  ;  the  fecond,  when  it  is  lodged  in  a  council,  com- 
pofed  of  fele£l  members,  and  then  it  is  ftiled  an  ariftocracy  \ 
the  laft,  when  it  is  cntrufted  in  the  hands  of  a  fingle  perfon, 
and  then  it  takes  the  name  of  a  monarchy.  All  other  fpecies 
of  government,  they  fay,  are  either  corruptions  of,  or  redu- 
cible  to,  thefe  three* 

By  the  fovereign  power,  as  was  before  obfetved,  is  meant 
the  making  of  iaws ;  for  wherevcr  that  power  refides,  all 
others  muft  conform  to,  and  be  diredled  by  it,  whatever  ap- 
pearance  the  outward  form  and  adminiftration  of  the  govern»- 
ment  may  put  on.  For  it  is  at  any  time  in  the  option  of  the  • 
legiflature  to  alter  that '  form  and  adminiftration  by  a  new 
«di£l:  or  rule,  and  to  put  thc  execution  of  the  laws  into  what- 
ever  hands  it  pleafes;  by  conftituting  one,  or  a  few,  pr  many 
cxecutive  magiftrates  :  and  all  the  other  powers  of  the  ftate 
muft  obey  the  legiflative  power  in  the  difcharge  of  thcir 
feveral  fundlions,  or  elfe  the  conftitution  is  at  an  end. 

In  a  democracy,  where  the  right  of  making  laws  refidcs  | 
in  the  people  at  large,  pubiic  virtue,  or  goodnefs  of  inten- 
tion,  is  more  likely  to  be  found,  than  either  of  the  other 
qualities  of  goverilment.  Popular  aflembHes  are  frequently 
foolifh  in  their  contrivance,  and  weak  in  their  execution ; 
but  generally  mean  to  do  the  thing  that  is  rigfet  and  juft, 
and  have  always  a  degree  of  patrlotifm  or  pubKc  fpirit.     In 
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ariftocracics  there  is  more  wlfdom  to  bc  fourid,  than  in  thc 
other  frames  of  government ;  being  compofed,  or  iiltende J 
to  bc  compofed,  of  the  moft  experienced  citizens  :  but  there 
is  lefs  honefty  than  in  a  republic,  and  lefs  ftrength  than  iii 
a  monarchy.  A  monarchy  is  indeed  the  moft  powerful  of 
any ;  for  by  the  entire  conjunftion  of  the  legiflative  and 
cxecutive  powers  all  the  finews  of  government  are  knit  to- 
gether,  and  united  in  the  hand  of  the  prince :  but  then  there 
is  imminent  danger  of  his  employing  that  ftrength  to  im- 
provident  or  oppreflive  purpofes. 

» 

Thus  thefe  three  fpecies  of  govemment  have,  all  of  them, 
their  feveral  perfeftions  and  imperfeftions.  Democracies 
are  ufually  the  beft  calculated  to  direci  the  erid  of  a  law ; 
ariftocracies  to  invent  the  means  by  which  that  end  ftiall  be 
obtained  ;  and  monarchies  to  carry  thofe  means  into  execu- 
tion.  And  the  antients,as  w^s  obferved,had  in  general  noidei 
of  any  other  permanent  form  of  government  but  thefe  three : 
for  though  Cicero^  dechres  himfelf  of  opinion,  "  ejfe  optimt 
*'  cmjiitutam  rempubHcam^  quae  ex  tribus  generibus  tUiSj  regali, 
**  optimoy  et  populariy  Jit  modice  confuja ;"  yet  Tacitus  treats 
this  notion  6f  a  mixed  government,  formed  out  of  them  all,^ 
and  partaking  of  the  advantages  of  each,  as  a  vifionary  whim, 
and  one  that,  if  effe£led,  could  never  be  lafting  or  fecure^. 

{  BuT,  happily  for  us  of  this  ifland,  the  Britifti  conftitutioh 
has  long  remained^  and  I  truft  will  long  continue,  a  ftanding 
exception  to  the  triith  of  this  obfervation.  For,  as  with  us, 
the  executive  power  of  the  laws  is  lodged  in  a  fingle  per- 
fon,  they  have  all  the-  advantages  of  ftrengdi  and  difpatch, 
that  are  to  be  found  in  the  moft  abfolute  monarchy :  and 
as  the  Icgiflature  of  the  kingdom  is  entrufted  to  three  diftindt 
powers,  entirely  independent  ^  each  other ;  firft,  the  king ; 
fecondly,  the  lords  fpiritual  and  temporal,  which  is  an 
ariftocratical  affembly  of  perfons  feledled  for  their  piety, 

f  In  his  fragments  de  ref*  /.  2.  **  leSaexhn  et  confthutaretpubVicaefoma 

%  *^  CunBas  nationes  et  urbes  popilus     **  laudarifaeiliusquamevenirefVel^eve" 

*'  gut  primoresf  aut  Ji»guH  regunt ;  dt-    *'  nitybauddiuturnaeffepoteft,^*  Annd*^ 
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ttieir  birth,  thdr  wifdom,  thcir  valour,  or  their  propcrty ; 
sili<l,  thirdly,  thc  houfe  of  commons,  fredy  chofen  by  thc 
pedple  ff om  among  themfelves,  which  makes  \t  a  kind  of  de- 
liiocracyj  asthis  aggregate  body,a£tuated  by  difFerent  fprings, 
«lid  attentive  to  difierent  interefts,  compofes  the  Britifti  par- 
liament^sind  has  thefupreme  difpofal  of  cverythingj  thcre  can 
tto  ittconventcnce  be  attempted  by  either  of  the  threebranchcs, 
but  will  be  withftood  by  one  of  the  othcr  two ;  each  branch 
beiiig  armed  with  a  negative  powcr,  fufficient  to  repel  any 
innovation  which  it  ftiall  think  inexpcdient  or  dangerous. 

Here  then  is  lodgcd  the  fovercignty  of  the  Britifti  con- 
ftitution;  and  lodged  as  bencficially  as  ispol&blc  for  focicty. 
For  in  no  other  fliape  could  we  be  fo  certain  of  iiRding  the 
three  great  qualities  of  government  fo  wcU  and  fo  happily 
united.  If  thc  fupr^e  power  wcre  lodgcd  in  any  onc  of  the 
three  branches  fcparatcly^  we  muft  be  expofed  to  the  incon- 
veniences  of  eithcr  abfolute  monarchy,  ariftocracy,  or  de« 
•mocracy  %  and  fo  want  two  of  the  three  principal  ingredients 
of  good  polity,  either  virtue,  wifdom,  or  powcr.  If  it  were 
lodgcd  in  any  two  of  the  branches ;  for  inftance,  in  the 
king  and  houfe  of  lords,  our  laws  might  be  providently 
made,  and  well  executcd,  but  they  might  not  have  always 
the^ood  of  the  people  in  vicw:  if  lodged  in  the  king  and 
commons,  wp  ftiould  want  that  circumfpcdiion  and  media- 
tory  caution,  which  the  wifdomof  the  pccrs  isto  afford :  if 
the  fupreme  rights  of  legiflature  were  lodged  in  the  two 
houfes  only,  and  the  king  had  no  negative  upon  thcir  pro* 
ceedings,  they  might  be  tempted  to  inoroach  upon  thc  royal 
prerogative,  or  perhaps  to  abplifli  the  kingly  ofiicc,  and 
thereby  weaken  (if  not  totally  deftroy)  the  ftrcngth  of  the 
cxec4tive  power.  But  the  conftitutional  government  of  this 
ifland  is  fo  admirably  tempered  ajid  compoundcd,  that  nothing 
can  endanger  or  hurt  it,  but  d^ftroying  the  equilibrium  of 
power  betwecn  one  branch  of  the  lcgiflature  and  thc  reft. 
For  if  ever  it  ftiould  happen  that  the  indepcndence  of  any  one  j 
of  the  three  fliould  be  loft,  or  that  it  fljould  becomc  fubfer- 
vient  to  thc  views  pf  either  of  the  other  two,  there  would_ 
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foon  bc  an  end  of  our  conftitution.  Tbe  lcgiflature  would 
be  changed  from  that,  which  (upon  the  fuppofition  of  an  ori- 
ginal  contraf);,  either  a£lual  or  implied)  is  prefumed  to  have 
been  originally  fet  up  by  the  general  confent  and  fundamenr- 
tal  aft  of  the  fociety  :  and  fucha  change,  however  eflfefted, 
is  according  to  Mr.  Locke**  (who  perhaps  carries  his  theory 
too  far)  at  once  an  entirc  diflTolution  of  the  bands  of  govern- 
ment ;  and  the  people  are  thereby  reduced  to  a  ftate  of  anar- 
chy,  with  liberty  to  conftitute  to  themfelves  a  new  legiflative 
power. 

Having  thus  curforily  confidered  the  three  ufual  fpecies 
oF  govemnaent,  and  our  own  fingular  conftitution,  feleiled 
and  compounded  from  them  all,  I  proceed  to  obferve,  that, 
as  the  power  of  making  laws  conftitutes  the  fupreme  autho- 
rity,fo  wherever  the  fupreme  authority  ,in  any  ftate  refides,  it 
is  the  right  of  that  authority  to  make  laws ;  that  is,  in  the 
words  of  our  definition,  to  prefcribe  the  rule  of  civil  aBion. 
And  this  may  be  difcovered  from  the  vCry  end  and  inftitution 
of  civil  ftates.  For  a  ftate  is  a  coUeftive  body,  compofed  of 
a  multitude  of  individuals,  united  for  their  fafety  and  con- 
venience,  and  intending  to  aft  together  as  one  man.  If  it 
therefore  is  to  aft  as  one  man,  it  ought  to  aft  by  one  uniform 
will.  But,  inafmuch  as  political  communities  are  made  up 
of  many  natural  perfons,  each  of  whom  has  his  particular 
will  and  inclination,  thefe  feveral  wills  cannot  by  any  natural 
union  be  joined  together,  or  tempered  and  difpofed  into  a 
lafting  hatmony^  fo  as  to  conftitute  and  produce  that  ohe 
uniform  will  of  the  whole.  It  can  thcrefore  be  no  otherwifc 
produced  than  by  a  political  union ;  by  the  confent  of  all 
perfons  to  fubmit  their  own  private  wills  to  the  will  of  one 
man,  or  of  one  or  morc  aflTemblies  of  men,  to  whom  the  fu- 
preme  authority  is  entrufted :  and  this  will  of  that  one  man, 
or  aflTemblage  of  mcn,  is  in  difFcrent  ftates,  according  to  their 
dififerent  conftitutions,  underftood  to  be  /aw. 

Thus  far  as  to  the  right  of  the  fupreme  powcr  to  makc 
law»  5  but  farther,  it  is  it's  duty  likcwife.  *  For  fince  the  re- 
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fpeaivc  membcrs  are  bound  to  conform  thcmfelves  to  thc 
will  6f  the  ftate,  it  isexpedient  that  they  recdve  direflionj 
from  the  ftate  declaratory  of  that  it's  wilL  But,  as  it  is 
impoffible,  in  fo  great  a  multitude,  to  givc  injundlions  to 
every  particular  man,  relative  to  each  partieular  aftion,  it 
is  thercfore  incumbent  on  the  ftate  to  eftablifti  general  rules, 
for  the  perpetual  information  and  direftion  of  all  perfons  in 
all  points,  whether  of  pofitive  or  negative  duty.  And  this,  in 
order  that  every  man  may  know  what  to  look  upon  as  hi» 
own,  what  as  another's  •,  what  abfolute  and  what  relativc  du- 
ties  are  required  athis  hands  ;  what  is  to  be  efteemed  honeft, 
diflioneft,  or  indifferent ;  what  degree  every  man  retains  of 
his  natural  liberty  ;  what  he  has  given  up  as  the  price  of  th.e 
benefits  of  fociety ;  and  after  what  manner  eachperfon  is  to 
moderate  the  ufe  and  exercife  of  thofe  rights  which  the  ftatc 
afligns  him,  in  order  to  promote  and  fecure  the  public  traiv- 
quillity. 

From  what  has  been  advanced,  the  truth  of  thc  formcr 
branch  of  our  definition  is  (I  truft)  fufficiently  evident ; 
that  "  municipal  law  is  a  rule  of  civil  conduEl  prefcrihed  by  th^ . 
**  fupreme  ponver  in  a  flater  I  proceed  now  to  the  latter 
branch  of  it ;  that  it  is  a  rule  fo  prefcribed,  ««  commanding 
*•  ivhat  is  rightj  and prohibiting  what  is  wrongl^ 

Now  in  order  to  do  this  completeljr,  it  is  firft  of  all  ne- 
ceffary  that  the  boundaries  of  right  and  wrong  be  cftabliflied 
and  afcertained  by  law.  And  when  this  is  once  done,  it 
will  follow  of  courfe  that  it  is  Iikewi(e  the  buiinefs  of 
the.law,  confidered  as  a  rule  of  civil  conduft,  to  enforcc 
thefc  rights  and  to  reftrain  or  redrefs  thefe  wrongs.  It 
Tcmains  therefore  only  to  confider  in  what  manner  the  law 
is  faid  to  afcertain  the  boundaries  of  right  and  wrong ;  and 
the  methods  which  it  takes  to  command  the  one  and  prohi- 

bit  the  other. 

» 

FoR  this  purpofe  every  law  may  be  faid  to  confift  of  fevc-  j 
ral  parts  :  one,  declaratory ;  whereby  thc  rights  to  be  obferv- 
cd,  and  thc  wrongs  to  be  efchewed,  are  clearly  defined  and 
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laid  down :  tnotheri  dinBory  /  vhereby  the  iiiibje&  is  in** 
ftru£led  aud  enjoined  to  obferve  thofe  rights,  and  to  abftain 
from  the  commiffion  af  thofe  wrongs :  a  third,  retnedials 
i^hereby  a  method  is  pointed  ou£  to  recover  a  man^s  private 
rights,  or  redrefshis  private  wrongs:  to  which  may  b^ 
added  a  fourth,  ufually  termcd  the  fanSHotty  or  vtndicatory 
branch  of  the  law ;  whercby  it  is  fignified  what  evil  or  pc- 
nalty  fliajl  be  incurred  by  fuch  as  commit  any  public  wrongs, 
and  tranfgrefs  or  negle<^  their  duty. 

WiTH-regard  to  the  firft  of  thefe,  the  dedaratory  part  of 
the  municipal  law,  this  depends  not  fo  much  upon  the  law 
of  revelation  or  of  nature,  as  upon  the  wifdom  and  will  of 
the  legiflator.  This  doftrine,  which  before  was  flightly 
touched,  deferves  a  more  particular  explication.  Tfaofe 
rights  then  which  God  and  nature  have  eitablifhed,  and  are 
therefore  called  natural  rights,  fuch  as  are  life  and  liberty, 
need  not  the  aid  of  human  laws  to  be  more  eifFeftually 
invefted  in  every  man  than  they  arej  neither  do  they  receive 
any  additional  ftrength  when  declared  by  the  municipal  Iaw« 
to  be  inviolable.  On  the  contrary,  no  human  legiflature 
has  power  to  abridge  or  dcftroy  them/unlefs  thc  ovmer 
ftiall  himfelf  .commit  fome  aft  that  amounts  tp  a  forfeiture. 
Neither  do  divine  or  natural  duties  (fuch  as,  for  inftance, 
the  worfliip  of  God,  the  maintenance  of  children,  and  the 
Hke)  receive  any  ftronger  fan6l:ion  from  being  alfp  declared 
to  be  dutics  by  the  law  of  the  land.  The  cafe  is  thc  fame 
as  to  crimes  and  mifdemefnors,  that  are  forbiddcn  by  the 
fuperior  laws,  and  therefore  ftiled  mala  in  fe^  fuch  as  mur- 
der,  theft,  and  perjury ;  which  contraft  no  additional  tur- 
pitudcfrom  being  declared  unlawful  by  the  inferior  legifla- 
ture.  For  that  legiflature  in  all  thefe  cafes  a£ks  only,  as 
was  before  obferved,  in  fubordination  to  the  great  lawgiver, 
I  tranfcribing  and  publiftiing  his  precepts.  So  that,  upon 
the  whole,  the  declaratory  part  of  the  municipal  law  has  no 
fbrce  6x  operation  at  all,  with  regard  to  aOions  that  arc 
naturally  and  intrinfically  right  or  wrong. 
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But,  with  rcgard  to  things  in  themfelves  indifFercnt,  thc 
cafe  is  entirely  altered,  Thefe  bccome  cither  right  or  wrongt 
juil  or  unjuil,  duties  or  mifdemefnors,  according  as  the  mu«^ 
nicipal  legiflator  fees  propcr,  for  promoting  the  welfarc  of 
the  fociety,  and  more  effeftually  carrying  on  thc  purpofcs  of 
civil  life.  Thus  our  own  common  law  has  declarcd,  that 
thc  goods  of  the  wife  do  inftantly  upon  marriage  bccomc  thc 
propcrty  and  right  of  the  hufband ;  and  our  ftatute  law  has 
declared  all  monopolies  a  public  offence:  yet  that  right, 
and  this  offence,  have  no  foundation  in  nature ;  but  arc 
merely  created  by  the  law,  for  thc  purpofes  of  civil  focicty. 
And  fometimes,  whcrc  thc  thing  itfelf  has  it's  rifc  from  thc 
law  of  nature,  the  particular  circumftances  and  modc  of 
4oixig  it  become  right  or  wrong,  as  thc  laws  of  thc  land  ihall 
direft.  Thus,  for  inftancc,  in  civil  duties  \  obcdience  to  ^ 
fuperiors  is  the  do£lrine  of  revealed  as  well  as  natural  rcli* 
gion  :  but  who  thofe  fuperiors  fliall  be,  and  in  what  circum- 
ftances  or  to  what  degrees  they  fliall  bc  obeyed,  it  is  thc 
province  of  human  laws  to  determinc.  And  fo,  as  to  inju- 
ries  or  crimes,  it  muft  be  left  to  our  own  legiflature  to  decidc, 
in  what  cafes  the  feifing  another's  cattlc  ftiall  amount  to  a 
trefpafs  or  a  theft ;  and  whcre  it  ftiall  bc  a  juftifiablc  a£tion^ 
as  whcQ  a  landlord  takes  them  by  way  of  diftrefs  for  rent. 

Thus  much  for  the  declaratory  part  of  thc  municipal  law  : 
apd  thc  dlreBory  ftands  much  upon  the  fame  footing ;  for 
this  virtuallyincludes  theformer,  the  declaration  bcing  ufually 
coUeacd  from  thc  direftion.  Thc  law  that  fays,  "  thou 
**  fhalt  not  fteal,"  implies  a  declaration  that  ftealing  is  a 
crimc.  And  wc  have  feen^  that,  in  things  naturally  indiffer- 
ent,  thc  very  effence  of  right  and  wrong  dcpends  upon  thc 
dire£tion  of  the  laws  to  do  or  to  omit  them. 

The  remedtal  part  of  a  law  is  fo  neceffary  a  confequcncc 
of  the  former  two,  that  laws  muft  be  very  vague  and  imper- 

I  See  pagc  43, 
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fe^l  without  it.  For  in  vain  would  rights  be  declared,  in 
vain  diredled  to  be  obferved,  if  there  were  no  method  of  re-r 
covering  and  aflerting  thofe  rights^  when  vtnrongfully  with- 
held  or  invaded.  This  is  what  we  mean  prpperly,  when  we 
fpeak  of  the  proteftion  of  the  law.  When,  for  inftance,  the 
declaratory  part  of  the  law  has  faid,  "  that  the  field  or  inhe- 
**  ritance,  which  belonged  to  Titius's  father,  is  vefted  by  his 
*«  death  in  Titius  j"  and  the  direBory  part  has  "  forbidden 
*'  any  one  to  cnter  on  another's  property,  without  the  leave 
"  of  the  owner :"  if  Gaius  after  this  will  prefume  to  take 
poflefTion  of  the  land,  the  remedial  part  of  the  law  will  then 
interpofe  it's  oflice;  will  make  Gaius  reftore  the  poflTeflion  to 
Titius,  and  alfo  pay  him  damages  for  the  invafion, 

"WiTH  regard  to'  the  fanlHon  of  laws,  or  the  evil  thdt 
may  attend  the  breach  of  public  duties  j  it  is  obferved,  that 
human  legiflators  have  for  the  moft  part  chofen  to  make  the 
fanftion  of  their  laws  rather  vindicatory  than  remuneratoryy  or 
to  confift  rather  in  puniftimcnts,  than  in  adiual  particular 
rewards,  Becaufe,  in  the  firft  place,  the  quiet  eiijoyment 
and  proteftion  of  all  our  civil  rights  and  liberticsj  which  are 
the  furc  and  general  confequence  of  obedience  to  the  muni- 
cipal  law,  are  in  themfelves  the  beft  and  moft  valuable  of  all 
rewards.  Becaufe  alfo,  were  the  exercife  of  every  virtue  to 
be  enforced  by  the  propofal  of  particular  rewards,  it  were 
impoflTible  for  any  ftate  to  furnifti  ftock  enough  for  fo  profufe 
a  bounty.  And  farther,  becaufe  the  dread  of  evil  is  a  much 
more  forcible  principle  of  human  aftions  than  the  profpedl 
pf  good  ^.  For  which  reafons,  though  a  prudent  beftowing 
pf  rewards  is  fometimes  of  exquifite  ufc,  yet  we  find  that 
thofe  civil  laws,  which  enforce  and  enjoin  our  duty,  do  fel- 
dom,  if  ever,  propofe  any  privilege  or  gift  to  fuch  as  obey 
the  law  ;  but  do  conftantly  come  armed  with  a  penalty  de- 
pounced  againft  tranfgreflbrs,  either  exprcfsly  defining  the 
nature  and  quantity  of  the  punifiiment,  or  elfe  leaving  it  to 
the  dlfcretion  of  the  judges,  and  thofe  who  are  entrufted 
with  the  (?are  of  putting  the  laws  in  execution, 

^  Locke,  riun^.  U;id.  b.  2.  c  2i. 
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Of  all  the  parts  of  a  law  the  moft  efieAual  is  the  vin£t 
tory.  For  it  is  but  lofl  labour  to  fay,  **  do  this,  or  avoid 
**  that/'  unlefs  we  alfo  declare,  **  this  ihall  bc  the  copfe- 
**  quence  of  your  non-compliance."  We  muft  thcrefore  ( 
obferve,  that  the  main  ftrength  and  force  of  a  Uw  confifts 
in  the  penalty  annexed  to  it.  Herein  is  to  be  found  tbc 
principal  obligation  of  human  laws, 

Legislators  and  their  laws  are  faid  to  compel  and  Migeg 
jiot  that  by  any  natural  violence  they  fo  conftrain  a  man,  as 
to  render  it  impoflible  for  him  to  z€t  otherwife  than  as  they 
diTc£t,  which  is  the  ftri£l  fenfe  of  obligadon :  but  becaufe, 
by  declaring  and  exhibiting  a  penalty  againft  offenders,  thej 
bring  it  to  pafs  that  no  mah  can  eafily  choofe  to  tranfgre& 
the  law;  fince,  by  reafon  of  the  impending  correftion^ 
compliance  i^  in  a  high  degree  preferable  to  difobedience. 
And,  even  where  rewards  are  propofed  as  well  as  puniftiments 
threatened,  the  obligation  of  the  iaw  feems  chiefly  to  confifl: 
in  the  penalty :  for  rewards,  in  their  nature,  can  only perfuade 
and  allure  s  nothing  is  compulfory  but  puniftiment. 

It  is  true,  it  hath  been  holden,  and  very  juftly,  by  the 
principal  of  our  ethical  writers,  that  human  laws  are  binding 
upon  mens  confciences.  But  if  that  were  the  only  or  moft 
forcibje  obligation,  the  good  only  would  regard  the  laws^ 
and  the  bad  would  fet  them  at  defiaqce.  -  And,  true  as  this 
principle  is,  it  muft  ftill  be  underftood  with  fome  reftriftion. 
It  holds,  I  apprehend,  as  to  rights;  and  that,  when  the  law 
has  determined  tke  field  to  belong  to  Titius,  it  is  matter  of 
confcience  no^  longer  to  withhold  or  to  invade  it.  So  alfo 
in  regard  to  natural  duties^  and  fuch  ofl^ences  as  are  mala  in 
fe :  here  we  are  bound  in  confcience,  becaufe  we  are  bound 
by  fuperior  laws,  before  thofe  human  laws  were  in  being,  to 
perform  the  one  and  abftain  from  the  bther.  But  in  rebtion 
to  thofe  laws  which  enjoin  only/^^^/zv^  duties^  and  forbid  only 
fnch  things  as  are  not  mala  in  fe  but  mala  prohibita  merely, 
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without  any  intermixture  of  moral  guilt,  annaxing  a  pe-> 
nalty  to  non-rcompliancp^,  herp  I  ^pprchend  confcience  is 
no  farther  concerned,  than  by  direftipg  a  fubmiffion  to  the 
penalty,  in  cafe  of  our  breach  of  thofe  laws :  for  other- 
wife  the  multitude  of  penal  laws  in  a  ftate  would  not  only 
be  looked  upon  as  an  impolitic,  but  would  alfo  be  a  very 
wicked,  thing ;  if  every  fuch  layr  were  a  fn^  for  the  ^con- 
fcience  of  the  fubjeft.  But  in  thefe  cafes  the  alternative  is 
ofFered  to  every  man ;  <*  either  abftain  from  this,  or  fubmit 
*'  to  fuch  a  penalty :"  and  his  confcience  wili  be  clear^ 
whichever  fide  of  the  alternative  he  thinks  proper  to  embrace. 
Thus,  by  the  ftatutes  for  preferving  the  game,  a  penalty  is 
denounced  againft  every  unquSlified  perfon  that  kills  a  hare, 
and  againft  every  perfon  who  poITefles  a  partridge  in  Auguft. 
And  fo  too,  by  other  ftatutes,  pecuniary  pehalties  are  in- 
iliiSled  for  exercifing  trades  without  ferving  an  apprentice- 
fliip  thereto,  for  not  burying  the  dead  in  woollen,  for  not 
performing  ftatute-work  on  the  public  roads,  and  for  in- 
numerable  other  pofitive  mifdemefnors.  Now  thefe  prohibi-* 
tory  laws  do  not  make  the  tranfgreffion  a  moral  ofFence,  or 
fin :  the  only  obligation  in  confcience  is  to  fubmit  to  the 
penalty,  if  levied.  It  muft  however  be  obferved,  that  we 
are  here  fpeaking  of  laws  that  are  fimply  and  purely  penal, 
where  the  thing  forbidden  or  enjoined  is  wholly  a  matter  of 
indi&rence,  and  where  the  penalty  inflifted  is  an  adequate 
compenfation  for  the  civil  inconvenience  fuppofed  to  arife 
from  the  offence.  But  where  difobedience  to  the  law  involves 
in  it  alfo  any  degree  of  public  mifchief  or  private  injury, 
there  it  falls  within  our  former  diftin£iion,  and  is  alfo  an 
QStncQ  againft  confcience", 

I  HAVE  now  gone  through  the  definition  laid  down  of  a 
municipal  law  ;  and  have  fliewn  that  it  is  "  a  rule — of  civil 
^*  conduft— prefcribed — ^by  the  fupreme  power  in  a  ftate— - 

1  Scc  Vol.  II.  420.  mixta  et  ad  culpatn  ohligat,  et  adpoenam^ 

«n  I^x  fure  poenalis  obligat  tantvm  ad    ( Sanderfon  de confcient^oUigat.praeLviii, 
foenam^  non  itcm  ad  culpam :  lc:i  fcenalis    ^»17»  24.* ) 
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«<  comBaanding  what  is  right,  and  pTohibiting  what  is  wrong^* 
in  thc  cxpKcation  of  which  I  havc  endeaYoured  to  intcrweave 
a  few  ufeful  principlcs,  concerning  the  nature  of  civil  govern- 
tnenti  and  thc  obligatio»  of  human  laws.  Before  I  conclude 
tius  fe^ion,  it  may  not  be  amifs  to  add  a  few  obfervations 
concerning  thc  interprctation  of  laws* 

When  any  doubt  arofe  upon  the  conftruftion  of  the  Ro-  j 
man  laws,  the  ufage  was  to  ftate  the  cafe  to  the  emperor  in 
writing,  and  take  his  opinion  upon  it.  This  was  certainly 
a  bad  method  of  interpretation.  To  interrogate  the  legifla- 
ture  to  decide  particular  difputes,  is  not  only  endlefs,  but 
affords  great  room  for  partiality  and  oppreffion.  The  anfwers 
of  the  emperor  were  called  his  refcripts,  and  thefe  had  in 
fucceeding  cafes  the  force  of  perpetual  laws ;  though  they 
ought  ta  be  carefuUy  diftinguifhcd,  by  every  rational  civi- 
lian,  from  thofe  general  conftitutions,  which  had  only  the 
nature  of  things  fof  their  guide.  The  emperor  Macrinus, 
as  his  hiftorian  Capitolinus  informs  us,  had  once  refolved  to 
abolifh  thefe  refcripts,  and  retain  only  the  general  edi£ts :  hc 
could  not  bear  that  the  hafty  and  crude  anfwers  of  fuch 
princes  as  Commodus  and  Caracalla  fliould  be  reverenced  as 
laws.  But  Juftinian  thought  otherwife",  and  he  has  pre- 
ferved  them  all.  In  like  manner  the  canon  laws,  or  decretal  | 
epiftles  of  the  poges,  are  all  of  them  refcripts  in  the  ftri£teft 
fenfe.  Contrary  to  all  true  forms  of  reafoning,  they  argue 
from  particulars  to  generals. 

The  faireft  and  moft  rational  mcthod  to  interpret  the  will ! 
of  the  legiflator,  is  by  exploring  his  intentions  at  the  time 
when  the  law  was  made,  by  ftgns  the  moft  natural  and  pro- 
bable.  And  thefe  figns  are  either  the  words,  the  context, 
the  fubjeft-matter,  the  efFefts  and'  confequence,  or  the  fpirit 
and  reafon  of  the  law.     Let  us  take  a  fhort  view  of  them  all. 

I.  WoRDs  are  generally  to  be  underftood  in  their  ufual ) 
and  moft  known  fignification  5  not  fo  much  regarding  the 
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propriety  of  grammar,  as  their  general  and  popular  ufe. 
Thus  thc  la^  mentioncd  by  Pufiendorf  %  which  forbad  ai 
layman  to  lay  hands  on  a  prieft,  was  adjudged  to  extend  to 
lum,  who  had  hurt  a  pricft  with  a  weapon,  Again ;  terms 
£i  art>  or  technical  terms,  muft  bc  taken  according  to  tlie 
acceptation  of  the  leamed  in  each  art,  trade,  and  fcience. 
So  in  the  adl  of  fettlement,  where  the  crown  of  England  is 
limited  "  to  the  princefs  Sophia,  and  thc  heirs  of  her  body^ 
*»being  proteftants,"  it  becomes  neceffary  to  call  in  the 
affiftance  of  lawyers,  to  afcertain  the  precife  idea  of  the 
words  ^^heirs  ofher  body;^  which  in  a  legal  fenfe  comprize 
only  certain  of  her  liaeal  defcendants« 

2*  If  words  happen  to  be  ftill  dubious,  we  may  eftabliih 
their  meaning  from  the  cotitext;  with  which  it  may  be  of 
fingular  ufe  to  compare  a  word,  or  a  fentence,  whenever  they 
are  ambiguous,  equivocal,  or  intricate.  Thus  the  proeme, 
or  preamble,  is  often  called  in  to  help  the  conftru£tion  of  an 
aft  of  parliament»  Of  the  fame  nature  and  ufe  is  the  com- 
parifon  of  a  law  with  other  laws,  that  are  made  by  the  fame 
legiflator,  that  have  fome  affinity  with  the  fubje£t,  or  that 
exprcfsly  relate  to  the  fame  point.  Thus,  when  the  law  of 
England  declares  murder  to  be  felony  without  benefit  of 
clcrgy,  we  muft  refort  to  the  fame  law  of  England  to  learn 
what  the  benefit  of  clergy  is :  and  when  the  common  \x^, 
cenfures  fitnoniacal  contrafts,  it  affords  great  light  to  the  fub- 
jeft  to  confider  what  the  canon  law  has  adjudged  to  bq 
fimony. 

3.  As  to  the  fuhjeEl-matter^  words  are  always  to  be  un- 
derftood  as  having  a  regard  thereto  y  for  that  is  always  fup- 
pofed^to  be  in  the  eye  of  the  legiflator,  and  allhis  expreflions 
direfted  to  that  end.  Thus,  when  a  law  of  our  Edward  III. 
forbids  all  ecclefiaftical  perfons  to  ^MXf^-iS&provftons  at  RomCi 
it  might  feem  to  prohibit  the  buying  of  grain  and  other  vic- 
tual  \  but  when  we  confider  that  the  ftatute  was  made  to  re- 
prefs  the  ufurpations  of  the  papal  fee,  and  that  the  nominsi- 
tiona  to  benefices  by  the  pope  were  called  provijions^  wc 
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ihall  f(^e  that  the  reftraint  is  intended  to  be  laid  upon  fudi 
provifions  only* 

4.  A5  to  thc  effeBs  and  confequencey  the  rule  is,  that  wherc 
words  bear  either  none,  or  a  very  abfurd  fignification,  if  lite- 
rally  underftood,  we  muft  a  little  dcviate  from  the  rcceived 
fenfe  of  them.  Therefore  the  Bolognian  law,  mentioned  by 
PuflFendorf  P,  whicb  enafted  **  that  whoever  drew  blood  in 
*^  the  ftreets  fh.ould  be  puniflied  with  the  utmoft  feverity,"  was 
Iield  after  a  long  debate  not  to  extend  to  the  furgeon,  who  open- 
«d  the  vein  of  a  perfon  that  fell  down  in  the  ftreet  with  a  fit. 

5.  BuT,  laftly,  the  moft  univerfal  and  effe£lual  way  of  | 
difcovering  the  true  meaning  of  a  law,  when  the  words  arc 
dubious,  is  by  confidering  the  reafon  and  fpirit  of  it ;  or  thc 
caufe  which  moved  the  legiflatpr  to  ena£l  it.  For  when  jthi»  | 
reafon  ceafes,  the  law  itfelf  ought  likewife  to  ceafe  with  it. 
An  inftance  of  this  is  given  in  a  cafc  put  by  Ciceiy),  or  who- 
cver  was  the  author  of  the  treatife  infcribed  to  Herennius^. 
There  was  a  law,  that  thofe  who  in  a  ftorm  forfook  the  fliip 
ihould  forfeit  all  property  therein;  and  that  the  fliip  and  lad- 
ing  fliould  belong  entirely  to  thofe  who  ftaid  in  it.  In  a 
dangerous  tempeft  all  the  mariners  forfook  the  fliip,  except 
only  one  fick  paffenger,  who  by  reafon  of  his  difeafe  was  un- 
able  to  get  out  and  efcape.  By  chance  the  fliip  came  fafe  to 
port.  The  fick  man  kept  pofl!efl[ion,  and  claimed  the  benefit 
of  the  law.  Now  here  all  the  learned  agree,  that  the  fick 
xnan  is  not  within  the  reafon  of  the  law  5  for  the  reafon  of 
making  it  was,  to  give  encouragement  to  fuch  as  fliould  ven- 
ture  their  lives  to  fave  the  veflel :  but  this  is  a  merit,  which  he 
could  never  pretend  to,  who  neither  ftaid  in  the  fliip  upon  that 
9CCOunt,  nor  contributed  any  thirig  to  it's  prcfervation. 

From  this  method  of  interpreting  laws,  by  thc  reafon  of 
them,  arifes  what  we  call  equtty ;  which  is  thus  defined  by 
Grotius'",  "  the  correftion  of  that,  wherein  the  law  (by 
**  reafon  of  it's  univerfality)  is  deficient."     For  fince  in  laws 
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iall  cafes  cannot  be  forefeen  or  cxpreSed,  k  is  fieceflaiy,  tlwft 
when  the  general  decrees  of  the  law  come  to  be  applied  tb 
particular  cafes,  there  (hould  be  fomewhere  a  power  vefted  of 
defining  thofe  circumftances,  which  (had  they  been  forefeen) 
the  legiflator  himfelf  would  have  exprefTed.  And  thefe  arc 
the  cafes,  wliich,  according  to  Grotius,  "  lex  non  exdSk  flfe- 

'^^  Jimtyfed  arbitrio  boni  viri  ,permittit.^ 

» 

EquiTY  thus  depending,  eflentially,  upon  the  particular 
circumftances  of  each  individual  cafe,  there  can  be  ho  efta- 
bliflied  rules  and  fixed  precepts  of  equity  laid  down,  without 
deftroying  it'8  very  eflence,  and  reducing  it  to  a  pofitive  law. 
And,  on  the  other  hand,  the  liberty  of  confidering  all  cafes 
ih  an  equitable  light  muft  nbt  be  indulged  too  far  j  feft  there- 
by  we  deftroy  all  law,  and  leave  the  dccifion  of  eVery  queftion 
I  entirely  in  the  breaft  of  the  judge.  And  law,  without  equi- 
ty,  though  hard  and  difagreeable,  is  much  more  defirable  fqt* 
the  public*good,  than  equity  livithout  law:  which  would 
make  every  judge  a  kgiflator,  and  introduce  moft  inflnitfe 
confufion ;  ias  there  would  then  be  alfnoft  as  many  dife^ent 
niles  of  aftion  laid  down  in  our  courts,  as  there  are  differ- 
cnces  of  capacity  and  fentiment  in  the  human  mind. 
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THE  municip;al  law  of  England,   or  thc  rule  of  civil  | 
condud  prefcribed  to  tbe  inhabitants  of  this  kingdbm, 
may  with  fufficicnt  propriety  be  divided  into  two  kinds;  thc 
lex  non  fcripta^  the  unwritten  or  common  law;  and  the  lex 
Jcriptay  thc  written  or  ftatute  law. 

The  lex  non  fcripta^  or  imwritten  law,  includes  not  only 
general  cufiomSf  or  the  common  law  properly  fo  called;  but 
aifo  the  particular  cttfloms  of  certain  parts  of  the  kingdom  \ 
and  likewife  thofe  partictttar  iaws^  that  are  by  cuftom  obferr- 
ed  only  in  certain  courts  and  jurifdidions. 

When  I  call  thefe  parts  of  our  law  leges  non  fcriptde,  1 1 
would  not  be  underftood  as  if  all  thofe  laws  were  at  prefent 
merely  oral^  or  communicatcd  from  the  former  ages  to  thc 
prefent  folely  by  word  of  mouth.  It  is  true  indeed  that,  in 
the  profound  ignorance  of  letters  which  formerly  overfprcad 
the  whole  weftern  world,  all  laws  were  entirely  traditional ; 
for  this  plain  reafon,  becaufe  the  nations  among  which  they 
prevailed  had  but  little  idea  of  writing.  Thus  the  Britifh  as 
well  as  the  Galllc  druids  committed  all  their  laws  as  well  as 
learning  to  memory*;  and  it  is  faid  of  the  primitive  Saxons 
here,  as  weil  as  their  brethren  on  the  continent,  xhsLt  leges 
fola  memoria  et  ufu  retinebant^.  But,  with  us  at  prefent,  the 
monuments  and  evidences  of  our  legal  cuftoms  are  contained 
in  thye  rccords  of  the  feveral  courts  of  jufticCi  in  books  of 

a  fcaef,  de  h*  G,  libn  6.  c.  13.  *  Spelm.  Gh  362. 
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jeports  and  judicial  decifions,  and  in  the  treatifes  of  leamed 
fages  of  the  profeflion,  preferved  and  handed  down  to  us 

j  from  the  times  of  higheft  antiquity.  However  I  therefore 
ftile  thefe  parts  of  our  law  leges  non  fcriptae^^  becaufe  their 
originai  inftitution  and  authority  are  not  fet  down  in  writing^ 
as  afts  of  parliament  are^  but  they  receive  their  binding 
power,  and  the  force  of  laws,  by  long  and  immemorial 
ixfage,  and  by  their  univerfal  reception  throughout  the  king- 
dom»     In  like  manner  as  Aulus  GelliHs  defines  thc  Jus  non 

fcriptum  to  be  that,  which  is  "  tacito  et  ilHterato  hominum  con^ 
^^fenfu  et  moribus  expreffumP  ^ 

\  OuR  antient  lawyers^  and  patticularly  Fortefcue*,  iiifift 
with  abundance  of  warmth,  that  thefe  cuftoms  are  as  old  as 
the  primitive  Britons  ;  and  continued  down,  through  the  fe-^ 
veral  mutations  of  government  and  inhabitants,  to  the  pre- 
fent  time,  imchanged  and  unadulterated.  This  may  be  the 
cafe  as  to  -fome:  but  in  general,  as  Mr  Selden  in  his  notes 
obferves,  thjs  afTertion  muft  be  underftood  with  many  grains 
of  allowance ;  and  ought  only  to  fignify,  as  the  truth  feems 
to  bc,  that  there  never  was  any  formal  exchange  of  one  fyftem 
of  laws  for  another :  though  doubtlefs  by  the  intermixturc  of 
adventitious  nations,  the  RonTans,  the  Pifts,  the  Saxons,  the 
Danes,  and  the  Normans,they  muft  have  infenfibly  introduced 
and  incorporated  many  of  their  own  cuftoms  with  thofe  that 
werc  before  eftabliftied  5  thercby  in  all  probability  improving 
the  texture  and  wifdom  of  the  whole,  bv  the  accumulated 
wifdom  of  divers  particular  countries.  Our  laws,  faith  lord 
Bacon^,  are  mixed  as  our  language :  and,  as  our  language  is 
fo  much  the  richer,  thc  laws  arc  the  more  completc. 

Amd  indeed  our  antiquaries  and  early  hiftorians  do  all  po* 
fitivcly  afl!ure  us,  that  our  body  of  laws  is  of  this  compounded 
naturc.  For  thcy  tell  us,  that  in  the  time  of  Alfred  the  local 
cuftoms  of  the  feveral  provinces  of  the  kingdom  were  grown 
fo  various,  that  hc  found  it  expedient  to  compile  his  dome" 
hokf  or  liierjudicialisy  for  the  general  ufe  of  the  whole  king- 

c  (•  i^.  d  See  kis  propofals  of  a  digeft. 
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dom.     This  book  is  faid  to  have  been  extant  fo  late  as  the 

,ireign  cf  king  Edward  thc  fourth,  but  is  rtow  unfortunately 

ioft-    k  conCained,  we  may  probaWy  fuppofe,  thc  principal 

maxims  of  the  common  law,  the  penalties  for  mifdemefnors^ 

and  the  forms  of  judicial  proceedingSi      Thus  much'  may  at 

leaft  be  collefied  from  that  injunfiion  to  obferve  it,  which 

we  find  in  the  laws  of  king  Edward  the  elder,  the  fon  of  Al- 

fred*.     **  Omnibus  qui  reipublicae  praefunt  etiam  atque  etiani 

••*  mando^  ut  omnibus  deqii^  fe  praebeant  judicesy  perinde  ac  in 

"^^  judiciali  Ubro  fSaxonicey    homAye^c)  fcriptum  habetur :    ned 

'**  quicquam  formident  quin  jus  commune  (Saxonicey  polcpihte) 

••*  auda&er  libereque  dicant.^ 

BuT  the  ifruption  and  eftablifliment  of  the  Danes  in  EngA 
.land,  which  foUowed  foon  after,  introduced  new  cuftomsj 
,and  caufed  this  code  of  Alfred  in  many  provinces  to  fall  into 
difufe;  or  at  leaft  to  be  mixed  and  debafed  with  other  laws  of 
4a  coarfer  alloy.  ^  So  that  about  the  beginning  of  the  eleventh  I 
.century  there  were  three  principal  fyftems  of  laws,  prevailing 
in  different  diftridls.     i.  The  Mercen^Lage^  or  Mercian  laws, 
-which  were  obferved  in  many  of  the  midland  counties,  and 
fthofe  bordering  on  the  principality  of  Wales,  the  retreat  of 
the  aaticnl  Britons;  and  therefore  very  probably  intermixed 
twith  the  Britiflior  Druidical  cuftoms.     2*  The  Weji-Saxon^ 
-Lage^ior  laws  of  the  weft  Saxop^,  which  obtained  in  the 
.counties  to  the  fouth  and  weft  of  the  ifland,  frpm  Kent  to 
^Devonftihre.     Thefe  were  probably  much  the  fame  with  the 
laws  of  Alfred  above^mentioned,  being  the  municipal  law  of 
.diefarmoft  confiderable  part  of  his  dominions,  andparticu- 
larly  including  Berkfliire,  the.feat  of  his  peculiar  refidcnce. 
3.  The  Dane-fLage,  or  Danifli  law,  the  very  name  of  which 
-  fpeaks  it*s  original  and  compofition.     This  >vas  principally 
maintained  in  the  reft  of  the  midland  counties,  and  alfo  oil 
the  eaftern  coaft,  the  part  moft  expofed  to  the  vifits  of  that 
'piratical  people.     As  for  the  very  northern  provincesj  they 
Were  at  that  time  under  a  diftinft  government^ 
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OuT  of  thcfe  three  laws,  Roger  Hovcden^  and  Ra-» 
nulphus  Ceftrenfis**  inform  us,  king  Edward  the  confeflbr 
cxtradled  one  uniform  law  or  digeft  of  laws,  to  be  obferved 
throughout  the  whole  kingdom ;  though  Hoveden  and  thc 
author  of  an  old  manufcript  chronicle^  aifure  us  likewife,  that 
this  work  was  projefted  and  begun  by  his  grandfather  king 
Edgar.  And  indeed  a  general  digeft  of  the  fame  hature  has 
been  conftantly  found  expedient,  and  therefore  put  in  prafticc 
by  other  great  nations,  which  were  formed  from  an  aflemblage 
of  little  provinces,  governed  by  peculiar  cuftoms.  As  in. 
Portugal,  under  king  Edward,  about  the  beginning  of  thc 
fifteenth  century*^ :  in  Spain,  under  Alonzo  X,  who  about 
the  ye^r  1250  executed  the  plan  of  his  father  St.  Ferdinand, 
and  colleGed  all  the  provincial  cuftoms  into  one  uniforni  law, 
in  the  celebrated  code  entitled  las  partidas^ :  and  in  Sweden, 
about  the  fame  aera  j  when  a  univerfal  body  of  common  law 
was  compiled  out  of  the  particular  cuftoms  eftabliflied  by  the 
laghmen  of  every  province,  and  entitled  the  land*s  laghy  being 
analogous  to  the  common  law  of  England™» 


,  BoTH  thefe  undertakings,  of  king  Edgar  and  Edward  the 
confeflbr,  feem  to  have  been  no  more  than  a  new  edition,  or 
frefli  promulgation,  of  Alfred's  code  or  dome-book,  with 
fuch  additions  and  improvements  as  the  experience  of  a  cen- 
tury  and  an  half  had  -fuggefted.  /For  Alfred'  is  generally 
uiled  by  the  fame  hiftorians  the  legum  Anglkanarum  conditor^ 
j  as  Edward  the  confeflbr  is  the  refiitutor,  Thefe  however  are 
the  laws  which  our  hiftories  fo  often  mention  under  the  namc 
of  the  laws  of  Edward  the  confeflbr ;  which  our  anceftors 
ftruggled  fo  hardly  to  maintain,  under  the  firft  princes  of  the 
Norman  line ;  and  which  fubfequent  princes  fo  frequently 
promifed  to  keep  and  reftore,  as  the  moft  popular  aft  they 
could  do,  when  prefled  by  foreign  emergencies  or  domeftic 
difcontents.     Thefe  are  the  laws,  that  fo  vigoroufly  with- 


S  in  Hen,  JL 

fc  h  Ediv,  Confeffhr, 
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k  Mod.  Vn.  Hift.  xxli.  135. 

I  Ibid,  XX.  211. 
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ftood 


itood  the  repeated  attacks  of  the  civil  W;  which  eftabliihed 

in  the  twelfth  century  a  new  Roman  empire  over  moft  of 

the  ftates  of  the  continent :  ftates  that  have  loft^  and  pe^- 

haps  upon  that  account,  their  political  liberties  ;  while  the 

free  conftitution  of  England,  perhaps  upon  the  fame  aC'^ 

count^  has  been  rather  improved  than  debafed.      Thefe^  in  | 

fhort^  are  the  laws  which  gave  rife  and  original  to  that  col-> 

leftion  of  maxims  and  cuftoms,  which  is  now  known  by  the 

name  of  the  common  law.     A  name  either  given  to  it,  in  j 

contradiftinftion  to  other  laws,  as  the  ftatute  law,  the  civil 

law,  the  law  merchant,  and  the  like  j  or,  more  probably,  as 

a  law  common  to  all  the  realm,  thcjus  commune  or /olk-right 

mentioned  by  king  Edward  the  elder,  after  the  abolition  of 

the  feveral  provincial  cuftoms  and  paiticular  laws  before^ 

mentioned. 

BuT  though  this  is  the  jftioft  Iikely  foundation  of  this 
colle£tion  of  maxims  and  cuftoms,  yet  the  maxims  and  cuf- 
toms,  fo  coUefted,  are  of  higher  antiquity  than  memory  or 
hiftory  can  reach:  nothing  being  more  difficult  than  to 
afcertain  the  precife  beginning  and  firft  fpring  of  an  antient 
and  long  eftabliftied  cuftom^  Whence  it  is,  that  in  our  law,  | 
the  goodnefs  of  a  cuftom  depends  upon  it's  having  been  ufed 
time  out  of  mind ;  or,  in  the  folemnity  of  our  legal  phrafe, 
time  whereof  the  memory  of  man  runneth  not  to  the  contra/^ 
ry.  This  it  is  that  gives  it  it's  weight  and  authority :  and  of 
this  nature  are  the  maxims  and  cuftotns  which  cdmpofe  thtf 
coihmon  law,  or  lex  non/cripta,  of  this  kingdom. 

This  unwritten,  or  commoil,  law  is  properly  diftinguifli'- 
able  into  three  kinds:  i.  General  cuftoms;  which  are  the 
univerfal  rule  of  the  whole  kingdom,  and  form  the  common 
law,  in  its  ftrifter  and  more  ufual  fignificationi  2i  Parti- 
cular  cuftoms ;  which  for  the  moft  part  affeft  only  the  inha- 
bitants  of  pafti(*ular  diftrias;  3;  Gertain  particular  laws ; 
which  by  cuftom  are  adopted  and  ufed  by  fome  particular 
courts,  of  prctty  general  and  extcnfive  jurifdiftion. 

* 
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I  I.  As  to  gencral  cuftoms,  dt  the  ccmmon  law,  properiy 
fo  called  j  diis  is  that  law,  by  which  proccedings  and  deter- 
minations  in  the  king's  ordinary  coi^rts  of  juftice  are  guided 
■and  dire^^ed.  This,  for  the  moft  patt,  fettles  the  courfe  in 
which  lands  defcend  by  inheritance  j  the  manner  and  form  of 
-acquiring  and  tratisfenring  propertyj  the  folemnities^  and  ob- 
ligatiou  of  contrafts  \  the  rules  of  expounding  wills,  deeds» 
and  afts  of  parliament;  the  refpeflivc  remedies  df  civil  inju** 
ries  5  the  feveral  fpecies  of  temporal  offences,  with  the  man-^ 
ner  and  degree  of  punifhment;  and  an  infinite  number  of 
minuter  particulars,  which  diffufe  themfelvcs  as  extcnfively 
as  th*  ordinary  diftribution  of  common  juftice  requires. 
Thus,  for  example,  that  there  fliall  be  four  fuperior  couns  of 
record ;  the  chancery,  the  king's  bench,  the  common  pleas» 
and  the  exchequer; — that  the  eldeft  fon  alone  isheir  to  his 
ianceftor; — that  property  maybe  acquired  and  transferred  by 
-writing; — that  a  deed  is  of  no  validity  unlefs  iealed  and  deli- 
vered; — that  wills  fliall  be  conftrued  more  favourably,  and 
deeds  more  ftriftly;— that  money  lent  upon  bond  is  recover- 
^ble  by  aftion  of  debt; — ^that  breaking  the  public  peace  is 
an  offencc,  and  punifliable  by  fine  and  imprifonment; — all 
thefe  are  doftrines  that  are  not  fet  down  in  any  written  fta- 
tute  or  ordinancc,  but  depend  merely  upon  immemorial  ufage, 
that  is,  upon  common  law^  for  their  fupport.  - 

SoME  have  divided  the  common  law  into  two  princlpal 
grounds  or  foundations  :  i.  Eftabliflied  cuftoms ;  fuch  as 
that,  where  there  are  three  brothers,  the  eldeft  brother  fliall 
be  heir  to  the  fecond,  in  exclufion  of  the  youngeft:  and 
^.  Eftabliflied  rules  and  maxims ;  as,  ^^  that  the  king  can 
*}  do  no  wrong,  that  no  man  fliall  be  bound  to  accufe  him- 
^f  felf,"  and  the  like.  But  I  take  thcfe  to  be  one  and  the 
fame  thing.  For  the  authority  of  thefe  maxims  refts  entirely 
upon  general  reception  and  ufage :  and  the  only  method 
of  proving,  that  this  or  that  maxim  is  a  rule  of  the  common 
law,  is  by  fliewing  that  it  hath  been  always  the  cuftom  to 
obferve  it. 

II  '  BUT 
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BuT  here  a  very  natural^  and  vcry  material,  queftion  arifes: 
liow  are  thefe  cuftoms  or  maxims  to  be  known,  and  by  vrhom 
is  their  validity  to  be  determined  ?  The  anfwer  is,'  by  the  | 
judges  in  the  feveral  courts  of  juftice.  They  are  the  depofi- 
taries  of  the  laws;  the  living  oracles,  who  muft  decide  in  all 
eafes  of  doubt^  and  who  are  bound  by  an  oath  to  decide  ac- 
cording  to  the  law  of  the  land.  Their  knowlege  of  that  law 
is  derived  from  experience  and  ftudy;  from  the  ^^viginti  art" 
^*  norum  lucubrationesy*  which  Fortefcue"  mentions;  and 
from  being  long  perfonally  accuftomed  to  the  judicial  deci- 
fions  of  their  predeceffors.  And  indeed  thefe  judicial  decilions 
are  the  principal  and  moft  authoritative'  evidence,  that  can 
be  given,  of  the  exiftence  of  fuch  a  cuftom  as  fball  form  a 
part  of  the  common  law.  The  judgment  itfelf,  and  all  the  | 
proceedings  previous  thereto,  are  carefully  regiftered  and  pre- 
ferved,  under  the  name  of  records^  in  public  rcpofitories  fet 
apart  for  that  particular  purpofe ;  and  to  them  frequent  re- 
courfe  18  had,  when  any  critical  queftion  arifes,  in  the  dcter- 
mination  of  which  former  precedents  may  give  light  or  affift- 
ancc.  And  therefore,even  fo  early  as  the  conqueft,  wc  find  th^ 
^^  Praeteritorum  memoria  eventorunC^  reckoned  up  as  one  of  the 
chief  qualifications  of  thofe,  who  were  held  to  be  *<  legibus 
^^patriae  optime  injlituti''.^*  For  it  is  an  eftablifiied  rule  to  | 
abide  byformer  precedents,where  the  fame  pointscome  again 
in  litigation ;  as  well  to  keep  the  fcale  of  juftice  even  and 
fteady,  and  not  liable  to  waver  with  every  new  judge's  opini- 
on  ;  as  alfo  becaufe  the  law  in  that  cafe  being  folemnly  de- 
clared  and  determined,  what  before  was  uncertain,  and  per- 
haps  indifferent,  is  now  become  a  permanent  rule,  which  it 
is  not  in  the  breaft  of  any  fubfequent  judge  to  alter  or  vary 
from,  according  to  his  private  fentiments :  he  being  fwom  to 
determine,  not  according  to  his  own  private  judgmcnt,  but 
^ccording  to  the  known  laws  and  cuftoms  of  the  land ;  not 
delegated  to  pronounce  a  new  law,  but  to  maintain  and  ex- 
pound  the  old  one.  Yet  this  rule  admits  of  exception,  where  | 
fhe  former  determination  is  moft  evidently  contrary  to  reafon} 

H  cftf*  8^  o  Scld.  review  of  Tith.  c.  S. 
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much  morc  if  it  bc  clearly  contrary  to  the  divine  law.  But 
evcn  in  fuch  cafes  thc  fubfequent  judges  do  not  pretend  ta 
makc  a  new  law,  but  to  vindicatc  the  old  one  from  mifre-.^ 
prefentation.  For  if  it  be  found  that  the  former  decifion  is, 
manifeftly  abfurd  or  unjuft,  it  is  declared,  not  that  fuch  a  fen^ 
tence  was  badlaw,  but  that  it  was  not  law\  that  i^,  that  it  is^ 
not  the  cftablifhed  cuftom  of  the  realm,  as  has  been  errone-. 
oufly  determined,  And  hence  it  is  that  our  lawyers  ar^  with 
juftice  fo  copious  in  their  encoroiums  on  the  reafon  of  the 
common  law;  that  they  teU  uSj  that  the  law  is  the  perfedlion 
i)f  reafon,  that  it  always  intends  to  confprm  theret©,  and  that 
what  is  not  reafon  is  not  law.  Not  that  the  particular  rea- 
fon  of  every  rule  in  the  law  can  at  this  diftance  of  time  be  al-s 
ways  precifely  aifigned ;  but  it  is  fufficient  tKat  there  be  no- 
thing  in  the  ruie  flatly  contradi£tory  to  reafon,  and  then  the 
law  wiJl  prefume  it  to  b?  well  founded^,  And  it  hath  been  an 
antient  obferv^tion  ip  thq  laws  of  England,  that  >vhenever  a 
ftanding  rule  pf  law,  of  which  the  reafon  perhaps  c^uld  not 
be  remembered  or  difcerned,  hath  been  wantonly  broken.ii^ 
upon  by  ftatutes  or  new  refolutions,  the  wifdom  of  the  rule 
hath  in  dic  end  appeared  frona  the  incpnveniences  that  have 
foUowed  tbe  innovationt 

1  The  doftrine  of  the  law  then  is  this :  that  precedents  an^ 
rules  muft  be  followed,  unlefs  flatly  abfurd  pr  unjuft:  for 
though  their  reafon  be  not  obvious  at  firft  view,  yet  we  owe 
fuch  a  deference  to  foritner  times,  as  not  to  fuppofe  that  they 
afted  wholly  without  confideratipn.  To  illuftrate  this  do£lrine 
by  examples,  It  has  been  determined,  time  outof  mind,  that 
a  brother  of  the  balf  blpod  fliall  never  fucceed  as  heir  to  the 
eftate  of  his  half  brother,  but  it  fliall  rather  efcheat  to  the 
king,  or  other  fuperior  lord.  Now  this  is  a  pofitive  lawj^ 
fked  ^nd  eftabliflied  by  cuftpm,  whi^h  cuftom  is  eyidenced 
by  judicial  decifions  5  and  therefore  can  never  be  departed 
from  by  any  modern  judge  withput  a  breach  of  his  oath  and. 

B  Hcrein  agreeing  with  the  civil  law,  <*  quae  CfttftituunUir,  inquirl  itcn  oportet  t 

Ff*  1.3.  20,21.  **iVo«  omniunty  quaea  •*  alioquin  multa  ex  his,  quae  eertafuntm 

*'majorihus  mftris  corfiituta  funt,   ratio  **  Jubvertuntur^** 
**  reiUli  poteji^     Et  ideo  rationes  eorum^ 
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the  law.  For  herein  there  is  nothing  repugnant  to  natural 
jufticej  though  the  artiiicial  reafon  of  it,  drawn  from  the 
feodal  law,  may  not  be  quite  obvious  to  evcry  bodyt  And 
therefore,  though  a  modern  judge,  on  account  of  a  fuppofed 
hardfhip  upon  the  half  brother,  might  wifli  it  had  been  other- 
wife  fettled,  yet  it  is  not  in  his  power  to  alter  it.  But  if  any 
court  were  now  to  determine,  that  an  elder  brother  of  the 
half  blood  mighf»enter  upon  ind  feife  any  lands  that  were  pur- 
chafedby  his  younger  brother,  no  fubfequent  judges  would 
fcruple  to  declare  that  fuch  prior  determination  was  unjuft, 
was  unreafonable,  and  therefore  was  not  law.  So  that  the 
iaiVy  and  the  opinion  ofthejudge^  are  not  always  convertible 
terms,  or  one  and  the  fame  thing ;  fince  it  fometimes  may 
liappen,  that  the  judge  may  mijlahe  the  law.  Upon  thc  whole,  | 
however,  we  may  take  it  as  a  general  rule,  **  that  the  deci- 
««  fions  of  courts  of  juftice  are  the  evidence  of  what  is 
**  common  law  :"  in  the  fame  manner  as,  in  the  civil  law, 
what  the  emperor  had  once  determined,  was  to  ferve  for  ^ 
guide  for  the  futurC, 

The  decifions  therefore  of  courts  are  held  in  the  higheft  j 
regard,  and  are  not  only  preferved  as  authentic  records  in  the 
treafuries  of  the  feveral  courts,  but  are  handed  out  to  public 
view  in  the  numerous  volumes  of  reports  which  furnifti  the 
lawyer's  library.  Thefe  reports  are  hlftories  of  the  feveral 
cafes,  with  a  ftiort  fummary  of  the  proceedings  which  arc 
preferved  at  large  in  the  rccord,  the  arguments  on  both  fides, 
and  the  reafons  the  court  gave  for  it's  judgment;  taken 
down  in  fliort  notes  by  perfons  prefent  at  the  determination. 
And  thefe  ferve  as  indexes  to,  and  alfo  to  explain,  the  re- 
cords  ;  which  always,  in  matters  of  confequence  and  nicety, 
the  judges  direft  fo  be  fearched.  The  reports  are  extant  in  j 
a  regular  feries  from  the  reign  of  king  Ed^yard  the  fecond 
inclufive ;  and  from  his  time  to  tliat  of  Henry  the  eighth 

9  **  5/  mperialis  majeftas  caujam  cog-  *'  perio  Juntf  fciant  banc  tjfe  iegem,   non 

**  nitionaiiter   examinaverity   et  partibui  *^  Jolum  illi  caujae  pro  ^ua  produ&a  eji^ 

<*  cotnhus    conjiitutis  Jententiam  Jixertt,  **Jcdet  in  mnibufJimiHhust^^  C.  i.  14« 

**  omnei  omnim  judices,  fuijubnojiro  im-  12, 
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were  taken  by  the  prothonotarics,  or  chicf  fcribes  of  the  court|f 
at  the  expenfe  of  the  crown,  and  publifhed  annuallyy  whcncCf 
thcy  are  known  under  the  dcnomination  of  thejB?flr  boohsm 
I  And  it  is  much  to  be  wiflied  that  this  beneficial  cuftom  had^ 
under  proper  regulations,  been  continued  to  this  day :  for, 
though  king  James,  the  firft  at  the  inftahce  of  lord  Bacou 
appointed  two  reporters*^  with  a  handfome  ftipend  for  thi^ 
purpofe,  yet  that  wife  inftitution  was  foon^ii^liefted  \  afnd,^ 
from  the  reign  of  Henry  the  eighth  to  the  prefent  time,  thia 
tafk  has  been  executcd  by  many  private  and  contemporary 
hands  \  who  fometimcs  through  hafte  and  inaccuracy,  fomc-t 
times  through  miftake  and  want  of  ikill,  have  publiflicd  very 
crude  and  imp^rfedi  (perhaps  contradiilory)  accounts  of  one 
and  the  fame  determination,  Some  of  thc  moft  valuable  of 
the  antient  reports  are  thofe  publifhed  by  lord  chief  juftice 
Coke  ;  a  man  of  infinite  learning  in  his  profefEon,  thougl> 
i?ot  a  Uttle  ixtitSttA.  with  the  pedaaitry  and  quaintnefs  of  the 
times  he  livcd  in,  which  appear  ftrongly  in  all  his  works, 
However  his  writings  are  fo  highly  efteemed,  that  they  are 
generally  citcd  without  the  author's  name'. 

Besises  thefe  r^porters,  there  are  alfo  other  authors,  to 
whom  great  vencration  and  refpeft  is  paid  by  the  ftudents  of 
the  common  law.  Such  are  Glanvil  and  Brafton,  Britton  and 
rieta,  Hengham  and  Littleton,  Statham,  Broqke,  Fitzherbert, 
and  Stau^idfordc,  with  fomc  others  of  antient  date;  whofe  trca- 
tifes  ^re  cited  as  authority,  and  are  evidence  that  cafes  have 
formerly  happened,  in  which  fuch  and  fuch  points  were  de- 
termined,  which  are  now  become  fettled  and  firft  principles. 
One  of  the  laft  of  thefe  methodical  writers  in  point  of  time, 
whofe  works  are  of  any  intrinfic  authority  in  the  courts  of 
juftice,  and  do  not  entirely  depend  on  the  ftrength  of  their 

^Pat,  j^yac*I.f,  iS.  i^Rym.  26.  the  cafcs  rcported  in  his  three  volumes 

5  His  reports,  for  infiance,  are  ftiled,  were  determined  j  vba.  queen  Elizabeth, 

^xaT^  i^X^nv,  the  reports  j  and  in  quoting  king  James,  and  king  Charles  thc  firft  5 

them  we  ufualiy  fay,   i  or  2  Rep.  nat  as  well  as  by  the  numberof  each  volume. 

I  or  2  Coke's  Rep.  as  In  citing  other  For  fometimes  we  call  them  1,2,  and 

authors.  The  reports  of  judge  Croke  ate  3  Cro.  but  mOre  commonly  Cro.  £lJz. 

alfo  cited  in  a  peculiar  manner,  by  the  Cro.  Jac.and  Cro.  Car. 

aame  of  thofc  princcs,  in  whofe  rcigns 

quotations 
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^^uotatlons  {rom  older  «uthors»  is  thfi  fame  leamed  judge  we 
have  juft  mentioned,fir  Edward  Coke;  who  hath  writtcn  four 
volumes  of  inilitutes,as  he  is  pleafedto  call  theni,tjbougb  thcji 
hzve  littleof  the  inftitutional  method  to  warrant  fuch  a  title. 
The  firft  volume  is  a  very  extcnfive  comment  upoa  a  little  ci-^ 
ceUent  treatife  of  tenures,  compiled  by  judge  Littleton  in  the 
reign  of  Edward  the  fourth.  This  comment  is  a  rich  mine  of 
valuable  common  law  learning^  colledied  andheaped  togethef 
from  the  antient  reports  and  year  books>  but  greatly  defe^ive 
>n  method '.  The  fecond  volume  is  a  comment  upon  man y 
old  afts  of  parliament,  without  any  fyftematical  otder  ;  thc 
tthird  a  more  methodical  treatife  of  the  pleas  of  the  crown  i 
^nd  the  fourth  an  account  of  th^  feveral  fpecies  of  CQurts^ 

And  thus  much  for  the  firft  ground  and  chief  comer  ftone  j 
of  the  laws  of  £ngland,which  is  general  immemorial  cuAom^ 
or  common  law,  from  time  to  time  declared  iu  the  decifion^ 
of  the  courts  of  juftice :  which  decifions  are  preferved  among 
our  public  records,  explained  in  our  reports,  and  digeft;ed  for  . 
genera)  ufe  in  the  authoritative  writings  of  th«  veiiQrabk^ 
fages  of  the  law* 

The  Roman  Iaw,»as  pra£^ifed  in  the  times  of  iit's  libertyi 
paid  alfo  a  great  tegard  to  cuftom ;  but  not  fo  much  as  om 
)aw :  it  only  then  adopting  it,  when  the  written  law  wat 
deiicient.  Though  the  reafons  alleged  'm  the  digeft  *  will 
fully  juftify  our  pra£i:ice,  in^making  it  .of  ecjual  authorttjr 
with,  when  it  is  not  contradi£ked  by,  tbe  written  Uw, 
^'  For  fince,  fays  Julianus,  the  written  law  binda  us  fot  no 
*^  other  reafonbut  becaufeit  is  approvedby  the  judgment  o£ 
<'  the  people,  therefore  thofe  laws  which  the  people  have  ap-* 
**  proved  without  writing  ought  alfo  to  bipd  every  body.  For 
*'  where  is  thc  difierence,  whether  the  people^  declare  their 

*  It  is  ufually  clted  either by  the  name  the  generality  of  reports  and  other tra6|| 

of  Co.  Litt.  or  as  i  Inft.     ^  being  quoted  in  the  name  of  the  cbm« 

<  Thefe  are  cited  as  2,  3)  or  4  Inft.  piler,  as  2  Ventris,  4  Lponard^  x  Si« 

witfaout  Miy  authbr*s  name.     An  hono-  derfin,  and  the  Uke* 

rary  diftindiooy  which,  we  obferved,  is  u  Ff,  i«  3«  32« 
paid  to  the  works  of  110  other  writcr ; 

«*  aflcnt 
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**  zSent  to  a  law  by  fuffrage,  or  by  a  unifonn  courfc  of  afl:- 
•*  ingaccordingly?"  Thus  did  they  Teafon  while  Rome  had 
fome  reraains  af  hcr  frcedom  :'  but,  whcn  thc  imperial  ty- 
vanny  came  to  be  fuUy  eftabliihed,  the  civil  laws  fpeak  a  vcry 
difFerent language.  •*  ^uod prineipi placuit legishahet vigorewj 
*^  cum.populuj  ei  et  in  eum  omne  fuum  imperium  et  potejlatem  con-' 
^f^feraty*  fays Ulpian ^.  **  Imperator  folus  et  conditor  et inter^' 
^^  prcs  iegis  exi/li^natury'  fays  the  codc  *  :  and  again,  '^facri" 
I  "  legii  inftar  eft  refcripto  principis  obviari  ^J*  And  indecd  it 
h  one  of  thc  charaderiftic  marks  of  Englifh  liberty,  that  our 
common  law  depcnds  upon  cuftom  -,  which  carries  this  in- 
temal  evidcncc  of  freedom  along  with  it,  that  it  probably  was 
introduced  by  thc  voluntary  confent  of  the  peopk» 

II.  The  fecond  branch  of  the  unwritten  laws  of  England 
are  particular  cuftoms,  or  laws  which  afFeft  only  the  inhabit- 
ants  of  particular  diftrifts» 

These  particular  cuftoms,  or  fome  of  them,  arc  without 
doubt  thc  rcmatns  of  that  muhitude  of  local  cuftoms  before- 
mentionedy  out  of  which  the  common  law,  as  it  now  ftands, 
was  colledcd  at  firft  by  king  Alfred,  and  afterwards  by  king 
Edgar  and  Edward  the  confeflbr :  each  diftrift  mutuaHy  fa- 
crificing  fomc  of  it's  own  fpecial  ufages,  in  ordcr  that  the 
whole  kingdom  might  enjoy  the  bcnefit  of  one  uniform  and 
univcrfal  fyftcm  of  laws.  But,  for  reafons  that  have  been 
jiow  long  forgotten,  particular  counties,  cities,  towns,  ma- 
nors,  and  lordfhips,  were  very  early  indulged  with  the  privi- 
lcge  of  abiding  by  their  own  cuftoms,  in  contradiftinftion  to 
thc  reft  of  the  nation  at  large :  which  privilege  is  confirmec^ 
to  thcm  by  fcvcral  a£ls  of  parliament  \  ^ 

I  SucH  18  the  cuftom  of  gavelkind  in  Kent  and  fome  other 
parts  of  the  kingdom  (though  perhaps  it  was  alfo  general  till 
the  Norman  conqueft)  which  ordains,  among  other  things^ 

^  Ff»  1.4.  !•  *  Mag*  Cbart.  9  Hen.  111»  c.  9.         ■ 

X  C.  I.  14. 12*  I  £dw.  III.  il.  2.  c.  9.— -14  £dw.  III.  il« 

7  C«  I*  23.  5«  I.  c.  i.-paiid  2  Hen.  IV.  c«  i« 

th^t 
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£hat  not  thc  eldeft  fon  onljr  of  the  father  (hall  fucceed  to  his 
iiiheritance,  but  all  the  fons  alike :  and  that,  though  the  an- 
ceftor  be  attainted  and  hanged,  yet  the  heir  fhall  fucceed  to 
his  eftate,  without  any  efcheat  to  the  lord. — Such  is  thc 
cuftomthat  prevailsin  divers  antient  boroughs,  andthereforc 
called  borough-englifli,  that  the  youngeft  fon  Ihall  inherit 
the  eftate,  in  preference  to  all  his  elder  brothers. — Such  is 
the  ciiftom  in  other  boroughs  that  a  widow  fhall  be  entitled, 
for  her  dower,  to  all  her  huft)and's  lands ;  whereas  at  thc 
common  law  flie  fliall  be  endowed  of  one  third  part  only. — 
fiuch  alfo  are  the  fpecial  and  particular  cuftoms  of  manors, 
€)f  which  every  one  has  more  or  lefs,  and  which  bind  all  thc 
copyhold  and  cuftomary  tenants  that  hold  of  the  faid  ma^ 
fiprs. — Such  likewife  is  the  cuftom  of  holding  divers  inferior 
courts,  with  power  of  trying  caufes,  in  cities  and  trading 
^owns  j  the  right  of  holding  which;  whcn  no  royalgrant  can 
be  fliewn,  depends  entirely  upon  immemorial  and  eftabliflied 
ufage. — Such,  Jiaftly,  are  many  particular  cuftoms  within  thc 
9ity  of  London,  with  regard  to  trade,  apprentices,  widows» 
orphans,  and  a  variety  of  other  matters.  All  thefe  are  con^ 
trary  to  the  general  law  of  the  land,  and  are  good  only  by 
fpecial  ufage  5  though  the  cuftoms  of  London  are  alfo  cou^ 
firmed  by  aft  of  ps^rliaiment  % 

To  this  head  may  moft  properly  be  rcferred  a  particular 
fyftem  of  cuftoms  ufed  only  among  one  fet  01  the  king's  fub- 
je£ts,calledthe  cuftom  of  merchants  pr  Im  tnercatoria  :  whichj 
however  different  from  the  general  rules  of  the  common  law, 
is  yet  ingrafted  into  it,  and  made  a  part  of  it  •* ;  being  al- 
Jowed,  for  the  benefit  of  trade,  to  bc  of  the  utmoft  validity 
^n  all  commercial  tranfaftions  :  for  it  is  a  maxim  of  law^  thaC 
f^  cuilibet  infifa  arte  credendum  eji.^* 

The  rules  relating  to  p^rticular  cuftpms  regard  cither  the 
proof  of  their  exiftence ;  their  legality  when  proved  5  or  their 
ufual  method  of  allowance.  And  firft  we  will  confidcr  ths 
jrules  oiproof 


«  8  Rep.  i26r    Cro«  Car«  347^  >  Winch*  24« 
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As  to  gavelkind,  and  borough-englifh,  the  hw  takes  par-» 
ticular  notice  of  them'^,  and  there  is  no  occafion  to  prove  that 
fuch  cufloms  a£):ually  exiftibut  only  that  the  lands  in  queftioa 
are  fubjeft  thereto»  AU  other  private  cuftoms  muft  bc  par-^ 
ticularly  pleaded**,  and  as  well  the  exiftencc  of  fuch  cuftom^ 
inuft  be  ihewn,  as  that  the  thing  in  diipute  i&  within  the  cuf-t 
tom  alleged.  The  trial  in  both  cafcs  (both  to  fhew  the  exift-n 
ence  of  the  cuftom,  as,  <'  tbat  in  the  manor  of  Dale  landa» 
*^  fhall  defcend  only  to  the  heirs  male,  and  never  to  the 
**  heirs  fcmalej"  and  alfo  to  fhew  **  that  the  lands  in  queftion^ 
<<  are  within  that  mSmor")  is  by  a  jury  of  twelve  mcn,  an^ 
not  by  the  judges ;  except  the  fame  partic^lar  cuftom  has^ 
l)eenbefore  tried>determined,^nd  recorded  in  thefame  court^^ 

The  cuftoms  of  London  difFer  frbm  all  othera  in  point  of 
trial:  for,  if  the  exiftence  of  the  cuftom  be  brought  in  quef* 
tion,  it  fhall  not  be  tried  by  a  jury,but  by  certificate  from  the 
lord  mayor  and  alderman  by  the  mouth  of  their  {a)  recorder^, 
unlefs  it  be  fuch  a  cuftom  as  the  corporation  is  itfelf  intereft-^ 
ed  in,  as  a  right  of  taking  toll,  isfc.  for  then  the  law  permitt 
them  not  to  certify  on  their  own  behalf  ^. 

j  When  a  cuftom  is  aflually  proved  to  exift,  the  next  in-i 
quiry  is  into  the  legality  of  it  j  for,  if  it  is  not  a  good  cuftom, 
it  ought  to  be  no  longer  ufed.  *^  Malus  ufus  aholendus  eJV^  \% 
w,  eft^blifhed  maxim  of  the  law  ^,  To  make  a  particular 
cuftom  good,  the  foUowing  are  necefiary  requifites* 

I.  That  it  havc  been  ufed  fo  long,  that  the  memory  of 
man  runneth  not  to  the  contrary.  So  that,  if  any  one  cai^ 
fliew  the  beginning  of  it,  it  is  no  good  cuftom.     For  which 

c  Cp.  Litt,  175.  f  Cro.  Cir.  516. 

<*  Litt.  §.  265.  g  Hob.  85." 

c  Dr.  &  St.  I.  ic.  ^  Litt.  §.  zi2.  4  Inft.  274. 


(a)  [If  any  cuflom  has  been  already  certified  by  the  recorder, 
the  judges  will  take  notice  thereof  in  future,  and  therefore  thcy 
witl  not  fufFer  it  to  be  certified  over  again.  Blaqueire  and  others» 
aftignees  of  Sampfon  and  another,  againil  Hawkins,  aflignee  of 
Wooldridge,  a  bunkrupt.     Douglas,  363.] 

re^foa 


reafoa.BO'  ciiftom  can  prevail  againft  an  exprefs  aft  of  parlia'- 
tnentj  fince  tlie  ftatute  itfclf  is  a  proof  of  a  time  when  fuch 
.  A  cuftom  did  not  exift  j. 

2.  It  muft  have  been  continued.  Any  interruption  would 
caufe  a  temporary  ceafing :  the  revival  gives  it  a  new  begin- 
liing)  which  will  be  within  time  of  memorjr,  and  thereupon 
the  cuftom  will  be  void.  But  this  muft  be  underftood  with 
regard  to  an  interruption  of  the  right ;  for  an  interruption  o£ 
the  pcffeffion  only,  for  ten  or  twcnty  years,  will  not  deftroy  the 
cuftom^  As  if  the  inhabitants  of  a  parifti  have  a  cuftomary 
right  of  watering  their  cattlc  at  a  certain  pool,  the  cuftom  is 
not  deftroyed,  though  they  do  not  ufe  it  for  ten  years;  it  only 
Tbecomes  more  difficuh  to  prove :  but  if  the  right  be  any  how 
difcontinued  for  a  day,  the  cuftom  is  quite  at  an  end. 

3.  It  muft  have  been /^tfr^/i^/^?,  and  acquiefced  in  5  not 
Tubje£i  to  contention  and  difpute"^.  For  as  cuftoms  owe  their 
original  to  common  confent,  their  being  immemorially  dif* 
puted,  either  at  law  or  otherwife,  is  a  proof  that  fuch  confent 
^as  wanting. 

4.  CusTOMS  muft  be  reafinable  ^ ;  or  rather,  taken  nega- 
tively,  they  muft  notbe  unreafonable.  Which  is  not  always, 
as  fir  Edward  Coke  fays"*,  to  bc  underftood  of  every  unleam- 
«d  man's  reafon,  but  of  artificial  and  legal  reafon,  warranted 
by  authority  of  law.  Upon  which  account  a  cuftom  may  bc 
gbod,  though  the  particular  reafon  of  it  cannot  be  afligned  \ 
for  it  fufficeth,  if  no  good  lcgal  reafon  can  be  affigned  againft 
It.  Thus  a  cuftom  in  a  parifti,  that  no  man  ftiall  put  his 
beafts  into  the  common  till  the  third  of  Oftober,  would  be 
good;  and  yet  it  would  be  hard  to  ftiew  the  reafon  why  that 
«lay  in  particular  is  fixed  upon,  rather  than  the  day  beforc  or 
•after,  But  a  cuftom,  that  no  cattle  fliall  be  put  in  till  the 
iord  of  the  manor  has  firft  put  in  his,  is  unreafonable^  and 
therefore  bad :  for  peradventure  the  lord.will  never  put  in 
his;  and  then  the  tenants  will  lofe  all  thcir  profits^ 


j  Co.  Litt.  uji  '  ILltt.  §.212. 

i  Ihid,  114,  m  1  Inft.  62.    ^ 

^  ihld,  •  Co.  Copyh.  §.  33. 
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5.  CusTOMS  ought  to  be  ceriain,  A  Cttftoitni  that  lands 
fliall  defcend  to  tlie  moft  worthy  of  thc  owncr's  bloody  if 
voidj  for  how  fliall  this  worth  be  determined?  but  a  cuftoni 
to  defcend  to  the  next  male  of  the  blood,  exclufive  of  females, 
xs  certain,  and  therefore  good<>,  A  cuftom  to  pay  two  pence 
an  acre  in  lieu  of  tithes,  is  good ;  but  to  pay  fometimes  twd 
pence  and  fometimes  threepence,  as  the  occupier  of  the  land 
pleafes,  is  bad  for  ifs  uncertainty.  Yet  a  cuftom  to  pay  a 
year^s  improved  value  for  a  fine  on  a  copyhold  eftate,isgood} 
though  die  value  is  a  thing  uncertain :  for  the  value  may  at 
any  time  be  afcertained ;  and  the  maxim  of  law  is,  id  certum 
efi^  quod  certum  reddi  potejl. 

6.  CusTOMs,  though  eftabliflicd  by  confent,  muft  be 
(when  eftabliflied)  compulfory  ;  and  not  left  to  the  option  of 
cvery  man,  whether  he  will  ufe  them  or  no.  Therefore  a 
euftom,  that  all  the  inhabitants  fliall  be  rated  toward  the 
itiaintenance  of  a  bridge,  will  be  good ;  but  a  cuftom,  that 
cvery  man  is  to  contribute  thereto  at  his  own  pleafure,  is  idle 
and  abfurd,  and  indeed  no  cuftom  at  alL 

7.  Lastly,  cuftoms  muft  be  confiflent  with  each  other.: 
one  cuftom  cannot  be  fet  up  in  oppofition  to  another.  For  if 
both  are  really  cuftoms,  then  both  are  of  equal  antiquity, 
and  both  eftabliflied  by  mutual  confent:  which  to  fay  of  con- 
tradidlory  cuftoms  is  abfurd.  Therefore,  if  one  man  pre- 
fcribes  that  by  cuftom  he  has  a  right  to  have  windows  look- 
ing  into  another^s  garden;  the  other  cannot  claim  a  right  by 
cuftom  to  ftop  up  or  obftrudJ:  thofe  windows  :  for  thefe  two 
contradi£lory  cuftoms  cannot  both  be  good,  nor  both  ftand 
together.  He  ought  rather  to  deny  the  exiftence  of  thc 
former  cuftom  p  (^). 

I  Next,  as  to  the  allowance  of  fpecial  cuftoms.  Cuftoms, 
in  derogation  of  the  common  law,  muft  be  conftrued  ftridlly. 
Thus,  by  the  cuftom  of  gavclkind,  an  infant  of  fifteen  years 

«  I  RoU.  Abr.  565.  p  9  Rep.  58. 

Wll  I      »  I  ■  I  f         I  «      »«  !■  I  1  I         ^— —————— —«i—A 

{b)  [See  the  cafe  of  Wiglefworth  againH  Dallifon  and  another^ 
,  reported  in  Pouglas,  190.] 
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mayby  one  fpecies  of  conveyance  (callcd  a  decd  of  feoffment) 
convcy  away  his  lands  in  fee  fimple,  or  for  evcr.  Yct  this 
cuftom  does  not  impowcr  him  to  ufe  any  othcr.conveyancc, 
cr  even  to  leafc  them  for  feven  years:  for  the  cuftom  muft  bc 
ilriftly  purfued^*  And,  moreover,  all  fpecial  cuftoms  muft 
f ubmit  to  the  king's  prerogative.  Therefore,  if  the  king  pur- 
chafes  lands  of  the  nature  of  gavelkind,  where  all  the  fons 
inherit  equally  -,  yet,  upon  the  king's  demife,  his  eldeft  fon 
fliall  fucceed  to  thofe  lands  alone'.  And  thus  much  for  thc 
,  fecond  part  of  the  leges  non  fcriptaej  or  thofe  particular  cuftoms 
which  affeft  particular  perfons  or  diftrifts  only. 

• 

III.  The  third  branch  of  them  are  thofe  peculiar  laws, 
I  which  by  cuftom  are  adopted  and  ufed  only  in  certain  pecu- 

I  iiar  courts  and  jurifdidlions.     And  by  thefe  I  underftand  the 

I  civil  and '  canon  laws. 


It  mayfeem  a  Httle  improper  at  firft  view  to  rankthefe  laws 
under  the  head  of  leges  nonfcriptae^  or  unwritten  laws,  feeing 
they  are  fet  forth  by  authority  in  their  pandefts,  their  codcs^ 
and  their  inftitutions^  their  councils,  decrees,  and  decretals  j 
and  enforced  by  an  immenfe  number  of  expofitions,decifionsj 
and  treatifes  of  the  leamed  in  both  branches  of  the  law.  But 
'  I  do  this,  after  the  example  of  fir  Matthew  Hale  %  becaufe 
it  is  moft  plain,  that  it  is  not  on  account  of  their  being  wr//- 
ten  laws,  that  either  the  canon  law,  or  the  civil  la|v,  have 
any  obligation  within  this  kingdom  :  neither  do  their  forcc 
and  efficacy  depend  upon  theirown  intrinfic  authority;  which 
is  the  cafe  of  our  written  laws,  or  ads  of  parliament.  They 
bind  not  the  fubjefts  of  England,becaufe  their  materials  were 
coUe^ed  from  popes  or  emperors  j  were  digefted  by  Juftinian» 
or  declared  to  be  authentic  by  Gregory.  Thefe  confidertitione 
give  them  no  authority  here:  for  thc  legiflature  of  England 
doth  not,  nor  ever  did,  recognize  any  forcign  ppwer,  as  fu- 
perior  or  equal  to  it  in  this  kingdom ;  or  as  having  the  right 
Xb  give  law  to  any,  the  meaneft^  of  it's  fubjects.    But  all  the 

4  Co.  Cop.  §.33«  •  liVi^,  C.  L.  c.  2« 

xCo.  Litt.  15» 
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'ftrcngth  that  either  the  ps^pal  or  imperial  laws  have  obtainerf 
I  in  this^ealm  (or  indeed  in  any  other  kingdom  in  Europe)  19 
onlybecaufe  they  havebeen  admitted  and  received  by  imme- 
«tnoriol  ufage  and  cuftom  in  fome  iparticular  cafes^  and  fome 
:|>articular  courts ;  and  then  thety  form  a  branch  of  the  lege^ 
fim  fcriptae^  or  cuftomary  laws  :  or  elfe,  becaufe  they  are  in 
fome  Dther  cafcs  introduced  by  confent  of  parliament,  and 
then  they  owe  their  validity  to  xh&  leges  fcriptac^  or  ftatute 
Jaw.  This  is  exprefsly  declared  in  thofe  remarkable  words  of 
rthe  ftatute  25  Henry  VIII.  c.  21.  addrefled  to  the  king's  royal 
majefty.' — "  This  your  grace's  realm,  re^cognizing  no  fu- 
^*  perior  under  God  but  only  your  grace,  hath  been  and  isi 
fffreefrom  fubjeftion  to  any  man's  laws,  but  only  to  fuch 
as  haVe  been  devifed,  made,  and  ordained  wthin  this  realm 
^^  for  the  wealth  of  the  fame ;  or  to  fuch  other  as,  by  fuffer- 
^*  ance  of  your  grace  and  your  progenitorsi  thjC  people  of  this 
your  realm  have  taken  at  their  free  iiberty,  by  their  own 
^^  confent,  to  be  ufed  among  them  :  and  have  bound  them- 
f*  fehres  by  long  ufe  and  cuftom  to  the  obfcyvance  of  the 
^'  fame :  not  as  to  the  obfervance  of  the  laws  of  any  fbreign 
^'.prince,  potentate,  or  prelate  5  but  as  to  the  cuftomedzxiA 
antient  laws  of  this  realm,  originally  eftabliflied  as  laws  of 
the  fame,  by  the  faid  fufFerance,  confents,  and  cuftomj  and 
^*  none  otherwife.'* 

I  By  tjie  civil  law,  abfolutely  taken,*is  generally  undcrftood 
the  civil  or  municq)al  law  of  the  Roman  empire,  as  com- 
prized  in  the  inftitutes,  the  code,  and  the  digeft  of  the  crape-' 
ror  Juftinian,  and  the  novel  conftitutions  of  himfelf  and  fome 
of  his  fucceffors.  Of  which,  as  there  will  frequently  be  oc-* 
.cafionto  cite  them,  by  way  of  illuftrating  our  own  laws,  it 
may  not  be  amifs  to  give  a  ftiort  and  general  account* 

The  'Roman  law  (founded  firft  upon  the  rcgal  conftitu»-^ 
tions  of  their  antient  kings,  next  -upon  ihe  twelve  tables  oi 
the  decetnvirif  then  upon  the  lawsor  ftatutes  enafted  by  the  fe-- 
nate  or  people,  the  edifts  of  the  praetor,  and  the  refponfa.  pru-^ 
dentum  or  opinions  of  learned  lawyers,  and  laftly  upon  the 

imperial 
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imperial  degrees,  or  conftitutiom  of  fucceflivc  emperors)  had 
grown  to  fo  great  a  bulk,  or,  as  Livy  exprefles  it%  "  tam  im-' 
**  menfus  aliarumfuper  auas  acervatarum  legum  cumuluSj*  that 
thej  were  computed  to  be  many  camels'  load  by  an  author 
who  preceded  Juftinian".  This  was  in  part  remedied  by  the 
coUediions  of  three  private  lawyers,  Gregorius,  Hermogenes, 
and  Fapirius;  and  then  by  the  emperor  Theodofi^.&  the 
younger,  by  whofe  ocders  a  code  was  compiled,  A.  D.  438, 
heing  a  methodical  CoUeftion  of  all  the  imperial  conftitutions 
then  in  force  :  which  Theodofian  code  was  the  only  book  of 
civil  law  received  as  authentic  in  the  weftern  part  of  Europe, 
till  many  centuries  after ;  and  to  this  it  is  probable  that  the 
Franks  and  Goths  might  frequently  pay  fome  regard,  in 
framing  legal  conftitutions  for  their  newly  erefted  kingdoms. 
For  Juftinian  commanded  only  in  the  eaftern  remains  of  the 
empire;  and  it  was  under  his  aufpices,  that  the  prefent  body 
of  civil  law  was  compiled  and  linifhed  by  Tribonian  and  other 
lawyers,  about  the  year  533. 

THisconfifts  of,  I.  The  inftitutes;  which  contain  the| 
cleraents  or  firft  principles  of  the  Roman  law,  in  four  books. 
2-  The  digefts,  or  pandefts,  in  fifty  books ;  containing  the 
opinions  iand  writings  of  eminent  lawyers,  digefted  in  a  fyf- 
tematical  method.  3.  A  new  code,  or  coUeftion  of  imperial 
conflntutions,  in  twelve  books;  the  lapfe  of  a  whole  century 
having  rendered  the  former  code,  of  Theodofius,  imperfed:. 
4.  The  novels,  or  new  conftitutions,  pofterior  in  time  to  the 
other  books,  and  amounting  to  a  fupplement  to  the  code ;  con- 
taining  new  decrees  of  fucceffive  emperors,  as  new  queftions 
happened  to  arife.  Thefe  form  the  body  of  Roman  law,  or 
corpusjuris  civilis^  as  publiftied  about  the  time  of  Juftinian  ; 
which  however  fell  foon  into  negledl  and  oblivion,  till  about 
the  year  1 1 30,  when  a  copy  of  the  digefts  was  found  at  Amalfi 
in  Italy :  which  accident,  concurring  with  the  policy  of  the 
Roman  ecclefiaftics"^,  fuddenly  gave  new  vogue  and  autho-n 
rity  to  the  civil  law,  introduced  it  into  feveral  nations,  and 

*  /•  3«f.  34.  ^  Sec  §.  it,  page  18. 
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occafioncd  that  mighty  inundation  of  voluminous  commenttf^ 
with  which  this  fyftem  of  law,  more  than  any  other,  is  now 
loaded. 

I  The  canon  law  is  a  body  of  Roman  ecdefiaftical  law,  re- 
lative  to  fuch  matters  as  that  church  eitherhas,  or  pretends  to 
have,  the  proper  jurifdiftion  over.  This-  is  compiled  from  the 
opinions  of  the  antient  Latin  fathers,  the  decrees  of  generai 
councils,  and  the  decretal  epiftks  and  bulles  of  the  holy  fee. 
AU  which  lay  in  the  fame  diforder  and  confufion  as  the  Ro- 
mancivil  law:  till,  about  thc  year  1151,  one  Gfatian  an 
Italian  monk,  animated  by  the  difcovery  of  Juftinian's  pan^ 
defts,  reduced  the  ecclefiaftical  conftitutions  alfo  into  fome 
method,  in  three  books ;  which  he  entitled  concordta  dtfcor- 
dantlurn  canonum^  but  which  are  generally  known  by  the  name 
of  decretufn  Gratiani,  Thefe  reached  as  low  as  the  time  of 
pope  Alexander  III.  The  fubfequent  papal  decrees,  to  thc 
pontificate  of  Gregory  IX,  werc  publifhed  in  much  the  famc 
method  under  the  aufpices  of  that  pope,  about  the  year  1230^ 
in  five  books  5  entitled  decretalia  Gregorii  noni.  A  fixth  book 
was  added  by  Boniface  VIII,  about  thc  year  1298,  which  is 
called  fextus  decretalium.  The  Clementine  conftitutions,  chr 
decrees  of  Clement  V,  were  in  like  manner  authenticated  in 
1 3 1 7  by  his  fucceffor  John  XXII  •,  who  alfo  publiihed  twenty 
Conftitutions  of  his  own,  called  the  extravagantes  Joannis  :  all 
which  in  fomc  meafure  anfwer  to  the  novels  of  the  civil  law. 
To  thefe  have  bcen  fince  added  fome  decrees  of  later  popes  in^ 

I  five  books,  called  extravagantes  communes,  And  all  thefe  to^- 
gether,  Gratian's  decree,  Gregory's  decretals,  the  fixth  de- 
cretal,  the  Clementine  conftitutions,  and  the  extravagants  of 
John  and  his  fuccsflbrs,  forni  the  corpusjuris  canoniciy  or  body 
of  the  Roman  canon  law. 

Besides  tliefe  pontifical  colleclions,  which  during  the 
times  of  pop^ry  were  received  as  authentic  in  this  ifland,  as 
well  as  in  olher  parts  of  chriftendom,  there  is  alfo  a  kind  of 
national  canon  law,  compofcd  01  iegatine  and  provinciat  con- 
ftitutions,  and  adapted  only  to  the  exigencies  of  this  chucch 
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and  kingdom.  The  legatine  conftitutions  wcre  ccclefiaftical 
laws,  enaded  in  national  fynods>  held  under  the  cardinals 
Otho  and  Othobon,  legates  from  pope  Gregory  IX  and  pope 
CJement  IV,  in.the  reign  bf  king  Henry  III,  about  the  years 
1 220  and  1268.  The />r^W«n^z/ conftitutions  are  principally  , 
the  decrees  of  provincial  fynods,  held  under  divers  atch- 
bifliops  of  Canterbury,  from  Stepheh  Langton  in  thc  reigrt 
of  Henry  III  to  Henry  Chichele  in  the  reign  of  Henry  V ; 
and  adopted  alfo  by  the  province  of  York''  in  the  reign  of 
Menry  VL  At  the  dawn  of  the  reformation,  in  thc  reign  of  | 
king  Henry  VIII,  it  was  enafted  in  parliamenty  that  a  re- 
view  Qiould  be  had  of  the  canon  law  5  ajnd,  till  fuch  review 
fhould  be  made,  all  panons,  conftitutions,  ordinances,  and 
fynodals  provincial,  being  then  already  made,  and  not  rcpug- 
nant  to  the  law  of  the  land  or  the  king^s  prerogative,  iliould 
ftill  be  ufed  and  executed.  And,  as  no  fuch  review  has  yet 
been  perfefted,  upon  this  ftatute  now  depends  the  authority 
of  the  canon  law  in  England. 

As  for  the  canons  ena£ied  by  the  x:lergy  under  James  I,  in 
the  year  1603,  and  never  confirmed  in  parlitiment,  it  has  been 
folemnly  adjudged  upon  the  principles  of  law  and  the  confti- 
tution,  that  where  they  are  not  merely  dcclaratory  of  the  an- 
tient  canon  law,  but  are  introdudlory  of  new  regulations, 
thcy  do  not  bind  the  laity*;  whatever  regard  the  clergy  may 
think  proper  to  pay  them. 

There  are  four  fpecies  of  courts,  in  which  the  civil  and  ca-  | 
non  laws  are  permitted(under  difFerent  reftriftions)to  be  ufed. 
I .  The  courts  of  the  archbiftiops  and  bifliops,  and  their  deriva- 
tive  officers,  ufually  called  in  our  law  courts  chriftian,  curiae 
vhriftianitatisy  or  the  ecclefiaftical  courts.  2.  The  military 
courts.  3.  The  courts  of  admiralty.  4.  The  courts  of  the 
two  univerfities.  In  all,  thcir  reception  in  gencral,  and  thc 
different  degree^of  that  reccption,  are  grounded  entirely  upon 
cuftom  5  corroborated  in  the  latter  inftance  by  a£l  of  parlia-* 

«  Bttrn's  cccl.  law,  pref.  viii.  and  confirmed  by  i  EUr.  c.  !• 

y  Sututcz^Hen.VIII,  c.i95rcvivcd         «  Stra.  1057. 
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ment,  ratifying  thofe  charters  which  confirm  fhe  cuftomary 
law  of  the  univerfities.  The  more  minute  confideration  of 
thefe  will  fall  properly  under  that  part  of  thcfe  commentaries 
which  treats  of  the  jurifdiftion  of  courts,  It  will  fufEce  at 
prefent  to  remark  a  few  particulars  relative  to  them  all,  which 
may  ferve  to  inculcate  more  ftrongly  the  do^ine  laid  dowii 
concerning  them*. 

•!•  And,  firft,  the  courts  of  common  faw  have  the  fuper- 
jntendency  over  thefe  cburts ;  to  kcep  them  withfn  their  ju- 
rifdiftions,  to  determine  wherein  they  exceed  them,  to  reftrain 
and  prohibit  fuch  excefs,  and  (in  cafe  of  contumacy)  to  pu- 
nifli  the  officer  Vho  executes,  and  in  fome  cafes  the  judgc 
who  enforces,  the  fentence  fo  declared  to  be  illegaL 

2.  The  common  law  has  referved  to  itfelf  the  expofition 
cf  all  fuch  afts  of  parliament,  as  concern  either  the  cxteht 
df  thcfe  courts,  or  the  matters  depending  before  them.  ,  And 
therefore,  if  thefe  courts  either  refufe  to  allow  thefe  afts  of 
parliament,or  will  expound  them  in  any  other  fenfe  than  what 
the  common  law  puts  upon  them,  the  king's  courts  at  Weft^ 
minfter  will  grant  prohibitions  to  reftrain  and  control  them. 

3.  An  appeal  lies  from  all  thefe  courts  to  the  king,  in  the 
laft  refort;  which  proves  that  the  jurifdi£lion  exercifed  in 
them  is  derived  from  the  crown  of  England,  and  not  from 
any  foreign  potentate,  or  intrinfic  authority  of  their  own.— 

\  And,  from  thefe  three  ftrong  marks  and  enfigns  of  fuperio^ 
rity,  it  appears  bcyond  a  doubt,  that  the  civil  and  canon  laws^ 
though  admitted  in  fome  cafes  by  cuftom  in  fome  courts,  are 
only  fubordinate,  and  leges  fuh  graviori  lege  y  and  that,  thu^ 
admitted,  reftrained^  alteredi  new-modelled,  and  amended^ 
diey  are  by  no  means  with  us  a  diftin£l  independent  fpecies 
of  laws,  but  are  inferior  branches  of  the  cuftomary  or  un- 
written  laws  of  England,  properly  called  the  king's  ecclc- 
fiaftical,  the  king's  military,  the  king^s  maritime,  or  the 
king^s  acadcmical,  laws. 
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liET  us  ncxt  proceed  to  the  ieges  fcrlptaey  the  written  laws  1 
<:>£  the  kingdom;  which  are  ftatutes,  afts,  or  edifts,  madc 
by  the  king's  majefty,  by  and  with  the  a(dvice  and  confent  of 
the  lords  fpiritual  and  temporal  and  commons  in  parliament 
aflembled**.  The  oldeft  of  thefc  now  extant,  and  printed  in 
our  ftatute  books,  is  the  famous  magria  chartoy  as  confirme J 
in  parliament  9  Hen.  III:  though  doubtlefs  there  were  many 
afts  bifore  that  timef,  the  records  of  which  are  now  loft,  and 
the  determinations  of  them  perhaps  at  prefent  currently  re- 
ceived  for  the  maxims  of  the  old  common  law. 

The  manner  of  making  thefe  ftatutes  will  be  better  con- 
Cdered  hereafter,  when  we  examine  the  conftitution  of  par- 
liaments.  At  prcfent  we  will  only  take  notice  of  the  different 
kinds  of  ftatutes;  and  of  fome  general  rules  with  regard  to 
their  conftrudlion^» 

FiRST,  as  to  their  feveral  kinds.  Statutes  are  ekher  gene'- 
ral  OT  fpecialy  public  ox  private.  A  gcneral  or  public  aft  is  an 
univerfal  rule,  that  regards  the  whole  community :  and  of 

b  S  Rep.  2c*  tcTS,  but  inferiQr  fe&ions  alfo ;  in  imi- 

c  The  method  of  citing  thefe  ads  of  taticm  of  all  which  we  ftill  call  rome  of 

parllament  is  varioirs.    Many  of  our  an-  onr  old  ftatutes  by  their  initial  words,  at 

tient  Aatutesare  caiied  after  the  name  of  the  ftatute  of  ^uta  emf^toreSf  and  that  of 

the    place   where  the   parliament  was  circumfpeEfe  agatis.     But  the  moft  ufual  t 

jield  that  made  them }  as  the  ftatutes  of  method  of  citing  them,  efpecially  fince 

IVlerton  and  Marleberge,  of  Weilmin-  the  time  of  Edward  the  fecond,  is  by 

£texy  Gloceftery  and  Winchefter.  Others  naming  the  year  of  the  king^s  reign  in     ' 

are  denominatedentirelyfrom  their  fub-  whlch  the  ftatute  was  made,  togethcr 

je6l}  as  the  ftatutes  of  Wales  and  Ire-  with  the  cbapter,  or  particular  z€ty  ac- 

land,  the  artlculi  clerif  and  thepraercga^  cording  to  it^s  numeral  order,  as,  9  Geo. 

tiva  regis»     Some  are  diftlnguiihed  by  JI.  €.4.     For  all  thea^sofone  feiiioii 

thelr  initial  words,  a  method  of  sciting  of  parliament  taken  togethcr  make  pro- 

irery  antient:  being  ufed  by  the  Jews  in  perly   but  one  ibitute  ;    and  therefore 

4enominating  the  books  of  the  penta-  when  two  feifions  have  been  held  in  one 

teuch;  by  thechriftianchurch  indiflin-  year,  we  ufually  mention  fl^t.  i.  or  2. 

gttiihing  their  hymns  and  divineoffices ;  Thusthe  bill  of  rights  is  cited,  as  i  W. 

bythe Romanifta in  defcribing  their  papai  &  M.  ft.  2.  c.  2.  iignifying  that  it  is the 

buUes  ;  and  in  fhort  by  the  whole  body  fecond  chapter  or  aA,  of  the  fecond  fta- 

iof  antientcivtlians  and  canonifts,  among  tute,  or  the  laws  made  in  the  fecond  fef- 

whom  this  method  of  citation  generally  iion  of  parliament,  in  the  iitft  y<;ar  6f 

pievaiJed^  not  only  with  regard  to  chap-  king  WilUam  and  queen  Mary. 

F  3  this 
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this  thc  courts  of  law  are  bound  to  takc  notice  judicially  and 
ex  officio ;  without  the  ftatute  being  particularly  pleaded,  or 
formally  fet  forth  by  the  party  who  claims  an  advatitage  under 
it.  Special  or  privatc  afts  are  rathcr  exceptions  than  rules, 
being  thofe  which  dnly  operate  upon  particular  perfons,  and 
private  concerns:  fuch  as  the  Romans  cntitled/enatus^decretai 
in  contradiftinftion  to  thc /enatus  cofi/ulta,  which  regarded 
the  whole  community*^ :  and  of  thefe  (which  arc  not  pro- 
mulgated  with  the  fame  notoriety  as  the  former)  the  judges 
are  not  bound  to  take  notice,  unlefs  they  be  formally  fliewn 
and  pleaded^  Thus,  to  fliew  the  diftin£lion,  the  ftatute  13 
Eliz.  c.  10.  to  prevent  fpiritual  perfons  from  making  leafes 
for  longer  terms  than  twenty-one  years,  pr  thrce  lives,  is  a 
public  adl ;  it  being  a  rule  prefcribed  to  thc  whole  body  of 
fpirituai  perfons  in  the  nation :  but  an  a£l  to  enable  thc 
bifliop  of  Chefter  to  make  a  leafe  to  A.  B.  for  fixty  years,  \s 
an  exception  to  this  rule ;  it  concems  only  the  parties  and 
the  biihop's  fucceflbrs;  and  is  therefore  a  private  a£k. 

I  Statutes  alfo  arc  either  declaratory  of  the  common  la"vv, 
or  remedial  of  fome  defefts  therein.  Declaratory,  where  thc 
old  cuftom  of  the  kingdom  is  almoft  fallen  into  difufe,  or 
become  dlfputable;  in  which  cafe  the  parliament  has  thought 
proper^  /;;  perpetuum  rei  tejiimoniumy  and  for  avqiding  all 
doubts  and  difficuhies,  to  declare  what  the  common  law  is 
and  ever  hath  been.  Thus  the  ftatute  of  treafons,  25  Edv/. 
III.  cap.  2,  doth  not  make  any  rjew  fpecies  of  treafons ;  but 
only,  for  the  benefit  of  the  fubjeft,  declares  and  enumerates 
thofe  feveral  kinds  of  ofFence,  which  before  were  treafon  a^t 
the  common  law.  Remedial  ftatutes  are  thofe  which  are 
made  to  fupply  fuch  defeSs,  and  abridge  fuch  fuperfluities, 
in  the  common  law,  as  arife  either  from  the  general  imper- 
fcftion  of  all  human  laws,  from  change  of  time  and  circum- 
ftances,  from  the  miftakes  and  unaidvifed  determinations  of 
unlearned  (or  even  learned)  judges,  or  from  any  other  caufc 
whatfoever.  And  this  being  done,  either  by  enlarging  the  com- 
mon  law  where  it  was  too  narrow  and  circumftribcd,  or  by 

*  Gravin.  Or>.  i.  §.  34. 
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reftraining  it  where  it  was  too  lax  and  luxuriant,  hath  occa- 
fioned  another  fubordihate  divifion  of  remedial  a£ts  of  parlia- 
ment  into  enlarging  and  rejiraining  ftatutes.  To  inftance  again 
in  the  cafe  of  treafon.  Ciipping  the  current  coin  of  the  king- 
dom  was  an  ofFence  not  fufficiently  guarded  againft  by  the 
common  law :  therefore  it  was  thought  expedient  by  ftatute 
5  Eliz.  c.  II.  to  make  it  high  treafon,  which  it  was  not  at 
the  common  law  :  fo  that  this  was  an  enlarging  ftatute.  At 
x:ommon  law  alfo  fpiritual  corporations  might  leafe  out  th6ir 
eftates  for  any  term  of  years,till  preventedby  the  ftatute  1 3  Eliz. 
before-mentioned :  this  was  therefore  a  rejlraining  ftatute. 

Secondly,  the  rules  to  be  obferved  with  regard  to  thc 
xonftrudtion  of  ftatutes  are  principally  thefe  which  foUow. 

I.  There  are  three  points  to  be  confidered  in  the  con- 
ftruflion  of  all  remedial  ftatutes  5  the  old  law,  the  mifchief, 
and  the  remedy  :  .that  is,  how  the  common  law  ftood  at  the 
making  of  the  aft  ^  what  the  mifchief  was,  for  which  the 
conunon  law  did  not  provide  ;  and  what  remedy  the  parlia- 
ment  hath  provided  to  cnre  this  mifchief.  And  it  is  the  bufi^ 
nefs  of  the  judges  fo  to  conftrue  the  a£l,  as  to  fupprefs  the 
mifchief  and  advance  the  remedy*'.  Let  us  inftance  again  in 
the  fa^e  reftrajning  ftatute  of  13  Eliz.  c.  10.  By  the  com- 
n^pn  law,  ecclefiaftical  corporations  might  let  as  long  leafes 
as  they  thought  proper:  the  mifchief  was,  that  they  let  long 
and  unreafonable  leafes,  to  the  impoveriftiment  of  their  fuc- 
ceffors :  the  remedy  applied  by  the  ftiitutc  was  by  making 
void  all  leafes  by  ecclefiaftical  bodies  for  longer  terms  than 
three  lives  or  twenty-one  years.  Now  in  the  conftruftion  of 
this  ftatute  it  is  helcj,  that  leafes,  ithough  for  a  longer  term, 
if  made  by  a  bifliop,  are  not  void  during  the  bi{hop's  con- 
tinuance  in  his  fee ;  or,  if  made  by  a  dean  and  chapter, 
they  are  not  void  during  the  continuance  of  the  dean  :  for  thc 
^{k  was  made  for  the  benefit  and  proteftion  of  the  fucccflbr^ 
The  mifchief  is  therefore  fufficiently  fupprefled  by  vacating 
^tem  after  the  determination  of  the  intereft  of  the  grantorsj 

®  3  R-FP*  7*    Co.  Lltt.  11.42.         ^  Co.  Litt.45.  3  Rep.  6p,  10  Rep.  58. 
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but  the  lcafes,  during  their  continuance,  being  not  within  the 
mifchief^  «re  not  within  the  remedy. 

}  2.  A  STAT0TE,  which  treats  of  things  or  perfons  of  an 
inferior  rank,  cannot  by  any  general  nvords  be  extended  to 
thofe  of  a  fuperion  So  a  ftatute,  treating  of  "  deans,  pre- 
*'*bendaries,  parfons,  vicars,  and  athers  having  fpiritual  pro^ 
<*  motion^^  is  held  not  to  extend  to  bifliops,  though  they 
have  fpiritual  promotion ;  deans  being  the  higheft  perfona 
named,  and  bifliops  being  of  a  ftill  higher  order*, 

3.  Penal  ftatutfes  muft  be  conftrued  ftriftly.  Thus  thc 
ftatute  I  Edw,  VI.  c.  1 2.  having  enafted  that  thofe  who  are* 
convifted  of  ftealing  h^fes  fliould  not  have  the  benefit  of 
clergy,  the  judges  conceived  that  this  did  not  extend  to  him 
that  fliould  fteal  but  one  horfe^  and  therefore  procured  a  new. 
aft  for  that  purpofe  in  the  foUowing  year^.  And,  to  come 
Tiearer  our  own  times,  by  the  ftatute  14  Geo.  II.  c.  6.  fteal- 
ing  flieep,  or  other  cattle^  was  made  felony  without  benefit  of 
cleirgy,  But  thefe  general  words,  "  or  other  cattle,"  being 
looked  upon  as  much  too  loofe  to  create  a  capital  ofFence, 
the  a£l  was  held  to  extend  to  nothing  but  mere  flieep.  And 
therefore,  in  the  next  feflions,  it  was  found  neceflary  to 
make  another  ftatute,  1 5  Geo.  II.  c.  34,  extending  the  for- 
mer  to  buUs,  cows,  oxen,  fteers,  buUocks,  heifers,  calves, 
and  lambs  by  name. 

fl 

4.  Statutes  againft  frauds  are  to  be  liberally  and  bene- 
ficially  expounded.  This  may  feem  a  contradiftion  to  the  laft 
rule;  moft  ftatutes  againft  frauds  being  in  their  confequences 
penal.  But  this  difl^erence  is  here  to  be  taken:  where  the 
ftatute  afts  upon  the  ofiender,  and  inflifts  a  penalty,  as  the 
pillory  or  a  fine,  it  is  then  to  be  taken  ftriftly :  but  when 
the  ftatute  afts  upon  the  ofl^ence,  by  fetting  afide  the  fraudu- 
lent  tranfaftion,  here  it  is  to  be  conftrued  liberally.  Upon 
this  footing  the  ftatute  of  13  Eliz,  c.  5.  which  avoids  all  gifts 
of  goods  Isfc.  made  to  defraud  creditors  and  othersy   was 

t  %  Rep.  46.  1>  2  &  3  Edw.  VI.  t.  33.  BaC.  Elera.  c.  la. 
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Sxeld  to  extend  hj  the  genexal  words  to  a  gift  made  to  defiaod 
the  quecn  of  a  fof feiture  *. 

5.  One  part  of  a  ftatute  muft  be  fo  conftrued  by  another^ 
that  the  whole  may  (if  poffible)  ftand  :  ut  res  magis  valeat, 
quam  pereat^  As  if  land  be  vefted  in  the  king  and  his  heirs 
by  att  of  parliament,  faving  the  right  of  A ;  and  A  has  at 
that  time  a  leafe  of  it  for  three  years :  here  A  fliali  hold  it 
f or  his  term  of  three  years,  and  afterwards  it  fliall  go  to  the 
ling.  For  this  interpretation  fumiflies  matter  for  every  claule 
of  the  ftatute  to  work  and  operate  upon.     But 

6.  A  SAVING,  tptally  repugnaht  to  the  body  of  the  aft,' 
is  void.  If  therefore  an  a<3:  of  parliainent  vefts  land  in  thc 
king and his heirs,  faving  the right of  allperfons  whatfoever \ 
ox  vefts  the  land  6f  A  in  the  king,  faving  the  right  of  A  :  in 
either^of  thefe  cafes  the  faving  is  totally  repugnant  to  the 
body  of  the  ftatute,  and  (if  good)  would  render  the  ftatute 
of  no  effeft  or  operation  ;  and  therefore  the  faving  is  void, 
and  the  land  yefts  abfolutely  in  the  king  ^. 

7.  Where  the  common  law  and  a  ftatute  differ,  thc  / 
common  law  gives  place  to  the  ftatute ;  and  an  old  ftatutc 
gives  place  to  a  new  one.  And  this  upon  a  general  prin- 
ciple  of  univerfal  law,  that  **  leges  pofteriores  priores  contra^ 
<*  rias  abrogant ;" '  confonant  to  which  it  was  laid  down  by  a 
law  of  the  twelve  tables  at  Rome,  that  **  quod populus  pojlre^ 
**  mum  jujftty  id  jus  ratum  ejlor  But  this  is  to  be  under- 
ftood,  only  when  the  latter  ftatute  is  couched  in  negativc 
terms,  ot"  where  it's  matter  is  fo  clearly  repugnant,  that  it 
neceffarily  implies  a  negative.  As  if  a  former  aft  fays,  that 
a  juror  upon  fuch  a  trial  fliall  have  twenty  pounds  a  year  \ 
and  a  new  ftatute  afterwards  enafts,  that  he  fliall  have  twenty 
marks :  here  the  latter  ftatute,  though  it  does  npt  exprefs,  yet 
neceffarily  implies  a  negative,and  virtually  repeals  the  formen 
For  if  twenty  marks  be  made  qualification  fufiicient,  th6 
former  ftatute  which  requires  twenty  pounds  is  at  an  end  *. 

>  3  Rcp.  82.       '  1  Jenk,  Ccnt.  a.  73. 
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Sut  if  both  a£ls  be  mcrely  affirmative,  and  thc  fubftancc 
fuch  that  both  may  ftand  together,  here  the  fatter  doc» 
not  repeal  the  former,  but  thcy  (hall  both  have  a  con- 
current  efFicrccy.  If  by  a  former  law  an  ofFence  be  indift- 
able  at  the  quarter-feffions,  and  a  latter  law  makcs  the  fame 
offence  indiftable  at  the  affifes ;  here  the  jurifdiftion  of 
thc  feffions  is  not  taken  away,  but  both  have  a  concurrent 
jurifdiftion,  and  the  offisnder  may  be  profecuted  at  either : 
unlefs  the  ncw  ftatute  fubjoins  exprefs  negative  words, 
as,  that  the  ofFencc  Ihall  bc  indi£lable  at  the  affifes,  and  mt 
ilfewhere^. 

j  8.  If  a  ftatute,  that  rcpeals  another,  is  itfelf  repealcd  af- 
terwards,  thc  firft  ftatute  is  hercby  revived,  witliout  any 
formal  words  for  that  purpofe.  So  when  the  ftatutes  of  26 
and  35  Hen.  VIII,  declaring  the  king  to  be  the  fupreme  head 
of  the  church,  were  repealed  by  a  ftatute  i  aad  2  Philip  and 
JMary,  and  this  latter  ftatute  was  afterwards  repealed  by  an 
afl:  of  I  Eiiz.  there  needed  not  any  exprefs  words  of  revival 
in  queeri  Elizabeth's  ftatute,  but  thefe  adls  of  king  Hcnry 
^irpre  impliedly  and  virtually  revived  ". 

p.  AcTs  of  parliament  derogatory  from  the  power  of  fub- 
fequent  parliaments  bind  not.  So  thc  ftatute  1 1  Hen.  VII. 
c.  I.  which  direfls,  that  no  perfon  for  affifting  a  king  de 
faBo  fliall  be  attainted  of  treafon  by  aft  of  parliament  or 
otherwife,  is  held  to  be  good  only  as  to  common  profecu- 
tions  for  high  treafon  \  but  will  not  reftrain  or  clog  any  par- 
liamentary  attaindero.  Becaufe  the  legiflature,  bcirig  in  truth 
the  fovereign  power,  is  always  pf  cqual,  always  of  abfolutc 
^uthority :  it  acknowledges  no  fuperior  upon  earth,  which 
the  prior  legiflature  muft  have  been,  if  it's  ordinances  could 
bind  a  fubfequent  parliament.  Ai^  upon  thc  famc  principlc 
Cicero,  in  his  letters  to  Atticus,  treats  with  a  proper  con- 
tempt  thefe  reilraining  claufes,  which  cndeavour  to  tie  up  the 
bands  of  fucceedjing  lcgiflatures.     *'  When  you  repeal  tbe 
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*<  \awitfelf,  fays.he,  you  at  the  fame  time  repeal  the  prohi^ 
*«  bitory  claufe,  which  guards  againft  fuch  repeal  ?.'* 

10.  Lastly,  afts  of  parliamcnt  that  are  impoflible  to  bc  | 
performed  are  of  no  validity :  and  if  there  arife  out  of  them 
collaterally  any  abfurdconfequencesjmanifeftly  contradi£lory 
to  common  reafon,  they  are,  with  regard  to  thofe  collateral 
confequences,  void,     I  lay  down  the  rule  with  thefe  reftric- 
tions;  though  I  know  it  is  generally  laid  down  more  largely, 
that  a£ls  of  parliament  contrary  to  reafon  are  void.     But  i£ 
the  parliament  will  pofitively  ena6l  a  thing  to  be  done  which 
is  unreafonable,  I  know  of  no  power  in  the  ordinary  forms 
pf  the  conftitution,  that  is  vefted  with  authority  to  control  it : 
and  the  examples  ufually  alleged  in  fupport  of  this  fenfe  of 
the  rule  do  none  of  them  prove,  that,  wliere  the  main  objeft 
of  a  ftatute  is  Ainreafonable,  the  judges  arc  at  liberty  to  reje£t 
it ;  for  that  were  to  fet  the  judicial  powcr  above  tliat  of  thc 
legiflature,  .which  would  be  fubverfive  of  all  government. 
But  where  ibme  collat6ral  matter  ayifes  out  (jf  the  general ) 
words,  and*happens  to  be  unreafonable;  there  the  judges  are 
in  decency  to  conclude  that  this  confequencc  was  not  fore- 
feen  by  the  parliament,  and  therefore  they  are  at  liberty  to 
cxpound  the  ftatute  by  equity,  and  only  quoad  hoc  difregard 
J[t.     Thus  if  an  a<9:  of  parliament  gfves  a  man  power  to  try 
.all  caufes,  that  arife  within  his  manor  of  Dale  j  yet,  if  a 
caufe  fhould  atife  in  which  he  himfelf  is  party,  the  aft  is 
cOnftrued  not  to  extend  to  that,  becaufe  it  is  unreafonable 
that  any  man  ftiould  determine  his  own  quarrel  ^.     But,  if  1 
we  could  conceive  it  poflible  for  the  parliameiit  to  enaft, 
that  he  ftiould  try  as  well  his  own  caufes  as  thofe  of  other 
perfons,  there  is  no  court  that  has  power  to  defeat  the  intent 
of  the  legiflature,  when  couckcd  in  fuch  evident  and  exprefs 
words,  as  leave  no  doubt  whether  it  was  the  intent  of  thc 
^egiflature  or  no. 

These  are  the  feveral  grounds  of  the  lawsof  England : 
pyer  and  above  which,  equity  is  alfo  frequently  called  in  to  j 

P  Cum  lcx  abrogafur^   illud  ipfum  abroga-         9  8  Rep.  i  xS* 
iur,auotton  cam abrogari  oporteat^  /.  3.  e^f  23» 

aCiil:, 


92  Of  the  Laws,  6?^,  Intro^, 

afliil,  to  modcrate,  and  to  explain  them.  What  equity  is, 
and  how  impoflible  iti  it's  very  eflence  to  be  reduced  to  ilated 
rules,  hath  becn  fliewn  in  the  preceding  fediion.  I  fliall 
therefore  only  add,  that  (befides  the  liberality  of  fentiment 
witli  which  our  common  law  judges  interpret  aflis  of  parlia- 
ment,  and  fuch  rules  of  the  unwritten  law  as  are  not  of  a  po- 
fitive  kind)  there  are  alfo  peculiar  courts  of  equity  efl:abli{hed 
for  the  benefit  of  the  fubjeft;  to  dete£t  latent  frauds  and  con- 
cealments,  which  the  procefs  of  the  courts  of  law  is  not 
adapted  to  reach  j  to  enforce  thc  execution  of  luch  matters  of 
trufl:  and  confidence,  as  are  bindiri^  in  confcience,  though 
not  cognizable  in  a  court  of  law ;  to  deliver  from  fuch  dan- 
gers  as  are  owing  to  misfortunc  or  overfight ;  and  to  givc  a 
morc  fpecific  relief,  and  more  adapted  to  the  circu^ifl:^nces  of 
thc  cafe,  than  can  always  be  obtained  by  the  generality  of  thc 
rules  of  the  pofitive  or  conimon  law.  This  is  the  bufinefs  of 
our  courts  of  cquity,  which  howcvcr  are  only  converfant  in 
matters  of  property.  For  the  fre^om  of  our  conftitution  will 
i^ot  pcrmit,  that  in  criminal  cafes  a  powcr  fliould  bc  lodged 
in  any  judge,  to  conftrue  thc  law  otherwife  than  according 
to  thc  lcttcr.  This  caution,  wL*ile  it  admirably  protefts  the 
public  liberty,  can  never  bear  hard  upon  individuals.  A  man 
cannot  fufFcr  more  punifliment  than  the  law  afligns,  but  he 
may  fuffer /^.  The  laws  camiot  bc  ftralncd  by  partiality  to 
inflift  a  pcnalty  bcyond  what  the  letter  will  warrant ;  but, 
in  cafes  wherc  thc  lettcr  induces  any  apparent  hardihip,  the 
crown  has  the  power  to  pardon. 
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SECTION     THE      FOURTH. 


OF    THE    COUNTRIES     SUBJECT    TO 

THE    LAWS   OF    ENGLAND. 


THE  kingdom  of  England,  ovcr  which  our  munlcipal 
laws  have  jurifdi£tion,  includcs  not,  by  thc  comnioii 
kw,  either  Wales,  Scotland,  or  Ircland,  or  any  other  part 
of  the  king's  dominions,  except  the  territory  of  England  only. 
And  yet  the  civil  laws  and  local  cuftoms  of  this  territory 
do  now  obtain,  in  part  or  in  all,  with  more  or  lefs  reftrk- 
tions,  in  thefe  and  many  other  adjaccnt  countries ;  of  which 
it  will  be  proper  firft  to  take  a  revicw,  bcfore  we  coniider 
the  kingdom  of  England  itfelf,  thc  original  and  proper  fub^ 
jc£J:  of  thefe  laws. 

Wales  had  continued  xndependent  of  England,  uncon- 
quered  and  uncultivated,  in  the  primitive  paftoral  ftate  which 
Caefar  and  Tacitus  afcribe  to  Britain  in  general,  for  many 
centuries ;  even  from  the  time  of  the  hoftile  invafions  of  thc 
Saxons,  wKcn  the  antient  and  chriftian  inhabitants  of  thc 
ifland  retired  to  thofe  natural  intrenchmcnts,  for  protcc- 
tion  from  their  pagan  vifitants.  But  when  thefe  invaders 
thcmfelves  were  convertcd  to  chriftianity,  and  fettled  into 
regular  and  potent  governments,  this  retreat  of  the  antient 
Britons  grew  every  day  narrower  j  they  were  over-run  by 
little  and  little,  gradually  driven  from  one  faftnefs  to  another^ 
and  by  repeated  loflts  abridged  of  their  wild  independencc. 
Very  early  in  our  hiftory  we  find  their  princes  doing  homagc 
to  the  crown  of  England;  till  at  length  in  the  reign  pf  Ed- 
ward  the  firft,  who  may  juftly  be  ftiled  the  conqiieror  of 

7  Wales, 


94  Cy*  the  CouNTRiEs  JuhjeS  to       Introd* 

Wales,  the  line  of  their  antient  princes  was  aboliflied,  ani 
the  king  of  England's  eldeft  fon  became,  as  a  matter  of  courfe, 
their  titular  princej  the  territory  of  Wales  being  then  en- 
tirely  rc-annexed  (by  a  kind  of  feodal  refumption)  to  the 
dominion  of  the  croWn  of  England*;  or,  as  the  ftatute  of 
Rhudhlan**  exprefles  it,  ^^terra  Walliae  cum  incolts fuis^  prius 
'*  regi  jure  feodali  fuhjeElay  (of  which  homage  was  the  fign) 
^*  jam  in  proprietatis  dominium  tqtaliter  et  cum  integritate  con^ 
*^  verfa  ejly  et  coronae  regni  Angliae  tanquampars  corporis  ejuf-' 
"  dem  annexa  et  unita^     By  the  ftatute  alfo  of  Wales^  very 
material  alterations  were  made  in  divers  parts  of  their  laws, 
fo  as  to  reduce  them  nearer  to  the  Englifli  ftandard,  efpecial- 
I  ly  in  the  forms  of  their  judicial  proceedings :  but  they  ftiU 
xetained  very  much  of  their  original  polityj  particularly  their 
lule  of  inheritance,  Wz.  that  their  lands  were  divided  equally 
among  all  the  iflue  male,  and  did  not  defcend  to  the  eldeft 
fon  alone.     By  other  fubfequent  ftatutes  their  provincial  im- 
munities  were  ftill  farther  abridged :  but  the  finifliing  ftrokc 
to  their  ind^pendency  was  given  by  the  ft^tute  27  Hen.  VIII. 
c.  26.  which  at  the  fame  time  gave  the  utmo(l  advancement 
to  their  civil  profperity,  by  admitting  them  to  a  thorough 
communication  of  laws  with  the  fubjefts  of  England.     Thu$ 
were  this  brave  people  gradually  conquered  into  the  enjoy- 
ment  of  true  liberty ;  being  infenfibly  put  upon  the  famc 
footing,  and  made  fellow-citizens  with  their  conquerors.  A 
generous  method  of  triumph,  which  the  republic  of  Rome 
praftifed  with  great  fuccefs ;  till  flie  reduced  all  Italy  to  her 
obedience,  by  admitting  the  vanquiflied  ftates  to  partake  of 
the  Roman  privileges. 

I  It  is  enafted  by  this  ftatute  27  Hen.  VIlI,  i.  That  the 
dominion  of  Wales  fliall  be  for  ever  united  to  the  kingdom 
of  England.  2.  That  all  Wclflimen  born  fliall  have  the  famc 
liberties  as  other  the  king's  fubjeds.  3.  That  lands  in  Wales 
(hall  be  inhcritable  according  to  the  Englifli  tenures  and  rules 
of  defcent.   4.  That  the  laws  of  England,  and  no  other,  fliall 
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be  ufed  in  "Wales :  befides  many  other  regulations  of  the  po- 
lice  of  this principality.  And  the  ftatute  34  &  35  Hen.VIII, 
c.  26.  confirms  the  fame,  adds  farther  regulations,  dividcs  it 
into  twelve  fhires,  and,  in  (hort,  reduces  it  into  the  famc 
order  in  which  it  ftands  at  this  day  5  diiFering  from  the  king- 
dom  of  England  in  only  a  few  particulars,  and  thofe  too  of 
the  nature  of  privileges,  (fuch  as  having  courts  witliin  itfclf, 
independent  of  the  procefs  of  "Weftminfter-hall,)  and  fomc 
other  imniaterial  peculiarities,  hardly  more  than  are  to  bc 
found  in  many  counties  of  England  itfelf. 

The  kingdom  of  Scotland,  notwithftanding  the  union  of 
the  crowns  on  the  accellion  of  their  king  James  VI  to  diat 
of  England,  continued.an  entirely  feparate  ind  diftindl  king* 
dom  for  above  a  century  more,  though  an  union  had  beeii 
long  projefted ;  which  was  judged  to  be  the  more  eafy  to  bc 
^ne,  as  bodi  kingdoms  were  anticntly  under  the  (ame  go- 
vernment,  and  ftill  retained  a  very  great  refemblance,  though  ■ 
far  from  an  identity,  in  their  laws.  By  an  aft  of  parliament 
1  Jac.  I,  c.  I .  it  is  declared,  that  thefe  t^'o  mighty,  fanHXiSj 
and  antient  kingdoms  were  formerly  one.  And  (ir  Edward 
Cpke  obferves**,  how  marvellous  a  conformity  there  was,  not 
only  in  the  religion  and  language  of  the  two  nations,  but  alfo 
in  their  antient  laws,  the  defcent  of  the  crown,  their  parlia* 
ments,  their  titles  of  nobility,  their  officers  of  ftate  and  of 
juftice,  their  writs,  their  cuftoms,  and  even  the  language  of 
their  laws.  Upon  which  account  hc  fuppofes  the  common  | 
law  of  each  to  have  been  originally  the  fame ;  efpecially  as 
their  moft  antient  and  authentic  book,  called  regiam  majejia" 
tem^  and  containing  the  rules  of  their  antient  common  law, 
is  extremely  fimilar  to  that  of  Glanvil,  which  containsthc 
principles  of  oursy  as  it  ftood  in  the  reign  of  Henry  IL  -And 
the  many  diverfities,  fubfifting  between  the  two  lav/s  at  pre- 
fent,  may  be  well  enough  accounted  for,  from  a  diverfity  of 
praftice  in  two  large  and  uncommunicating  jurifdiftions, 
and  from  the  acfts  of  two  diftinft  and  independent  parlia- 
ments,  which  have  in  many  points  altered  and  abrogated  thc 
old  common  law  of  both  kingdoms. 

d  4  Inft.  345«  ^^ 

How- 
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HowEVER,  fir  Edward  Coke,  and  the  polkicians  of  that 
time,  conceived  great  difficulties  in  carrying  on  the  proje£led 
union :  but  thefe  were  at  length  overcome,  and  the  great 
work  was  happily  efFefted  in  1707,  6  Anne  ;  when  twenty- 
five  articles  of  union  were  agreed  to  by  thc  parliaments  of 
both  nations ;  the  purport  of  the  moft  confiderable  being  as 
follows : 

I  I.  That  dn  the  firft  of  May  1707,  and  for  evcr  after, 
the  kingdoms  of  England  and  Scotland  fhall  be  united  into 
one  kingdom,  by  tKe  name  of  Great  Britain. 

2.  The  fucceffion  to  the  monarchy  of  Great  Brltain  fliall 
be  the  fame  as  was  before  fettled  with  regard  to  that  of 
England. 

3.  The  unitcd  kingdom  fliall  be  reprefented  by  onc  par- 
liament. 

4.  There  fliall  be  a  communicatioh  of  all  rights  and  pri- 
vileges  between  the  fubjefts  of  both  kingdoms,  except  wherc 
it  is  otherwife  agreed. 

9.  When  England  raifes  2,000,000  /.  by  a  land  tax, 
Scotland  fliall  raife  48,000  /• 

16,  17.  T9E  fl:andards  of  the  coin,  of  weights,  and  of 
meafures,  fliall  be  r^duced  to  thofe  of  Engknd,  throughout 
the  united  kingdom^. 

18.  The  laws  relating  to  trade,  cuftoms,  and  the  excife, 
fliall  be  the  fame  in  Scotland  as  in  England.  But  all  the 
other  laws  of  Scotland  fliall  remain  in  force;  though  alterable 
by  the  parliament  of  Great  Britain.  Yet  with  this  caution : 
that  laws  relating  to  public  policy  are  alterable  at  the  difcre- 
tion  of  the  parliamentj  laws  relating  to  private  right  are  not 
to  be  altered  but  for  the  evident  utility  of  the  people  of  Scot- 
land. 

22.  SlXTEEH 
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22.  SiXTEEN  peers  are  to  bc  chofen  to  reprefent  the  pcer* 
age  of  Scotland  .in  parliament,  and  for;ty-five  members  to  £t 
in  the  houfe  of  commons. 

23»  The  fixteeli  peers  of  Scotland  {hall  have  all  privHegcs 
of  parliament :  and  all  peers  of  Scotland  fhall  be  peers  of 
Great  Britain,  and  rank  next  after  thofe  of  the  fame  degree 
at  the  time  of  the  union,  and  fhall  have  all  privilcgcs  of 
pecrs,  except  fitting  in  the  houfe  of  lords  and  voting  on  the 
trial  of  a  peer. 

These  are  the  principal  of  the  twenty-five  articles  of 
tinion,  which  are  ratified  and  confirmed  by  ftatute  5  Ann* 
c»  8.  in  which  ftatute^there  are  alfo  two  afts  of  parlitoent 
recitedj  the  one  of  Scotland^  whereby  the  church  of  Scotland 
and  alfo  the  four  tmiverfities  of  that  kingdom,  are  eftablifhcd 
for  ever,  and  all  fucceeding  fovereigns  afe  to  take  an  oath  in- 
violal)ly  to  maintain  the  fame;  the  other  of  England,  5  Ann. 
c.  6,  whereby  the  afts  of  uniformity  of  13  Eliz.  and  j^ 
Car.  IL  (except  as  the  fame  had  been  altered  by  parliament 
at  that  time)  and  all  other  a£ls  then  in  force  for  thc  prefer- 
vation  of  the  church  of  England,  are  declared  perpetual ;  and 
it  is  ftipulated,  that  every  fubfequent  king  and  queenfhall 
take  an  oath  inviolably  to  maintain  the  fame  within  England, 
Ireland,  Wales,  and  the  town  p£  Berwick  upon  Tweed.  And 
it  is  enafted,  that  tbefe  two  afts  "  ftiall  for  ever  be  obferved  . 
•*  as  fundamental  and  eflential  conditions  of  thc  union." 

Upon  thefe  articles  and  aft  of  union,  it  is  to  be  obferved, 
I.  That  the  two  kingdoms  are  now  fo  infeparably  united,  that 
nothing  can  ever  difunite  them  again;  exceptthe  mutual  con- 
fent  of  both,  or  the  fuccefsful  refiftance  of  either,  upon  ap- 
prehending  an  infringement  of  thofe  points  which,  when  they 
were- feparate  and  independent  nations,  it  was  mutually  fti- 
pulated  ftiould  be  "  furidamental  and  eflential  conditions  of 
*'  the  union*^."  2.  That  whatever  elfe  may  be  deemed  **  fun- 

c  It  may  juflly  be  doubted,  whethcr  upon  thc  moft  prefTing  neceility)  woiild 
cven  fuch  an  infringement  (though  a  of  itfelf  difTolve  the  unlon :  forthebare 
]nanifeftbreach.ofgoodfaith,unlcfs'done    idea  of  a  Itate;)  wlthout  «  pdwer  fom<$^ 
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*<  damtntal  and  eflential  conditions,"  the  prcfcrvation  of  thd 
two  churchcs,  of  Engiand  and  Scotland,  in  the  fame  ftate  that 
thcy  werc  in  at  the  time  of  thc  union,  and  the  maintenancd 
of  the  aSs  of  uniformity  which  eftablifli  our  common  praycr, 
are  exprefsly  declared  fo  to  be.  3.  That  thcreforc  any  altera-^ 
tion  in  the  conftitution  of  either  of  thofe  churches,  or  in  the 
iiturgy  of  the  church  of  Englarid,  (unlefs  with  the  confent  of 
thcrefpeftive  churches,  coUe£kivclyor  reprefentatively  given,) 
would  be  an  infringement  of  thefq  "fundamental  and  efTcntial 
*«  conditions,"  and  greatly  endanger  the  union.  4.  That  the 
municip^  laws  of  Scotland  are  ordained  to  be  ftill  obferved 
in  that  part  of  the  ifland,  unlefs  altered  by  parliament  j  and, 
as  the  parliament  has  not  yet  thought  proper,  except  in  a 
few  inftances,  to  alter  them,  they  ftill  (with  regard  to  thc 
j  particulars  unaitered)  continue  in  fuU  force.  Whereforc 
the  municipal  or  common  laws  of  England  are,  generally 
fpeaking,  of  no  force  or  validity  in  Scotland;  and  of  confe- 
quence,  in  the  enfuing  commentaries,  we  fliall  have  very  littlc 
occafion  to  mention,  any  farther  than  fometimes  by  way  of  illuf- 

tration,the  municipallaws  of  that  part  of  the  unitedlcingdoms* 

• 

where  vcfted  to  aUcr  cvcry  part  of  U*8  or  to  ^eftablifli  epifcopacy  in  Scotland 

laws,  istheheight  of  political  abfutdity.  would  doubtlefs  in  poinC  ofauthority  be 

The  truth  feems  to  be,  thdt  in  fuch  an  fufficiently  yalid  and  binding  j  and,  not- 

incorjorate  union  (which  is  well  diftin-  withdanding   fuch   an  a€t^    the  union 

'    gui/hed  by  a  very  ieamcd  prelate  from  a  would  continue  unbroken.     Nay,  each 

focdetate  ai!lanc€f   where   fuch  an  in-  of  thefe  meafures  might  be  fafely  and 

fringement'  would  cercainly  refcind  the  .  honourably  purfued,    if  refpe^Ively  a-* 

compacS)  the  two  contrading  ftates  arc  greeable  to  the  fentiments  of  theEnglifh 

totally  annihilated,  without  any  power  '  church,  or  the  kirk  in  Scotland.     But 

ofarevival^  andathird  arifes  from  their  it  fhould  feem  ncither  prudent,  nor  pcr- 

conjuniStion,  in  which  all  the  rights  of    haps  cunfiiicnt  with  good  faith,  to  ven« 

fovereignty,  and  particuiarly  that  o£  ie>  ture  upcneither  of thofe  ftcps^  by  a  fpon- 

giflation,  muft  of  nccei!ity  refide.     (See  taneous  cxertion  of  the  inherent  powcrt 

Warburton^s  alliaace.  195*)     But  the  of  parliament,  orat  tbcinfUnceof  mere 

wanton  or  imprudent  exertion  of  this  individuais— 5o  facred  indeed  are  tho 

right  would  probably  r^ife  a  very  alarm-  Jaws   abovcmentioned    (for    prote^ing 

4ng  fermentln  them-nds  ofindividuals;  each  cburch  and  the  Engiifh  liturgy) 

and  therefore  it  is  hinted  above  that  fuch  efkatmt&f  that  in  the  regcncy  a^s  botii 

an  attempt  might  r;;^!^»^-?/' (thcugh  by  of  1751   and  1765  thc  regcnts  arc  oc- 

jQO  mcans  deflroy)  thc  union.  prcfsly  dlfabled  frcm  ailenting  to  thc  rc* 

To  iiluftrate  t\i\&  matter  a  little  far-  peal  or  aiteration  of  ciLher  thefe^  or  thc 

ther  :  aa  adi  o(  parliatncnt  to  rcpeai  or  a^  of  fettlement. 

altcr  the  a^  of  unlfcxmi^y  in  Enj^land^ 

The 


The  town  of  Bcrwick  upon  Tweed  was  originally  part  of 

the  kingdom  of  Scodandj  and,  as  fuch,  was  for  a  time  reduced 

ty  king  Edward  I.  into  the  pofleffion  of  the  cro.wn  of  Eng- 

land :  and,  during'  fuch  it's  fubjeftion,  it  received  from  that 

prince  a  charter,  which  (after  it's  fubfequent  ceffion  by  Ed- 

ward  Balliol,  to  be  for  ever  united  to  the  crown  and  realm 

of  England)  was  eonfirmed  by  king  Edward  III,  M^Ith  fome 

additions;  particiilarly  that  it  fhould  be  governed  by  the 

laws  and  ufages  whlch  it  enjoyed  during  the  time  of  king 

Alexander,  that  is,  before  it's  redu£lion  by  Edward  I^^  It*s 

conftitution  was  new-modelled,   and  put  upon  an  Englifli 

footing  by  a  charter  of  king  James  1 1  and  all  it's  liberties^ 

frarichifes,  and  cuftoms,  were  confirmed  in  parliament  by 

the  ftatutes  22  Edw.  IV.  c.  8.  and  2  Jac-  L  c.  28.     Though 

thereforc  it  hath  fome  local  peculiarities,  derived  froin  the 

antient  laws  of  Scotland*",  .yet  it  is  cleariy  part.of  the  realm 

of  England,  being  reprefetitcd  by  burgeffes  in  the  houfe  of 

conlAions,  and  bound  by  all  a£ts  of  the  Britifh  parliament, 

.  whether  fpecially  naihed  or  otherwife.     And  therefore  it  wa» 

(perhaps  fuperfluoufly)  declared  by  ftatute  20  Geo.  IL  c.  42. 

thati  where  England,  only  is  mentioned  in  any  aft  of  parlia- 

ment,  the  fame  notwithftanding  hath  and  fliall  be  deemed  to 

comprehend  the  dominion  of  Wales  and  town  of  Berwick 

Hpbn  Tweed.      Aiidthough  certain  of  the  king's  writs  or 

procefles  of  the  courts  of  Weftminfter  do  not  ufually  nin  into 

Berwick,  any  more  thart  the  principality  of  Wales,  yet  it 

hath  been  folemrily  adjudged  s  that  all  prerogative  writs  (as 

thofe  of  mafjdaniUSf  prohibition,  habeas  corpusy  certiorari^  ^c*) 

may  iffue  to  Berwick  as  well  as  to  every  other  of  the  domi- 

nions  of  the  crown  of  Ehgland,  and  that  indifl:n[ients  and 

other  local  matters  arifing  in  the  town  of  Berwick  may  be 

laried  by  a  jury  of  the  county  of  Notthumberland. 

As  to  Ireland,  that  is  ftiU  a  diftinft  kingdom  5  though  a 
icpcndent  fubordinate  kingdom.  It  was  only  entitied  thc 
domlnion  oi  lordfliip  of  Ireland**,  and  the  king'3  ftiie  was  no 

f  Hale  Hlft.  C.  L.  xS^*  i  Sid.  382.     Stat.  zx  Gto»  I.  c.  4.      4  Burr.  $34» 
463.     2  Show.  365.  ^  Stat*  Hlbernlat,  14  KtA.  JII* 

C  Cro.  Jic.  543.     2  RoU.  abr.  292. 
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Othcr  thaH  dominus  Hiberniae,  lord  of  Ireland,  tiU  the  thirty- 
third  year  of  king  Henry  the  eighth  j  when  he  affumed  the 
titlc  of  king,  which  is  recognized  by  z{k  o(  parfiament 
I  35  Hcn,  VIII.  c.  3.  But,  as  Scotland  and  England  are 
jiow  one  and  the  fame  kingdpm,  and  yet  differ  in  their  mu- 
nicipal  laws ;  fo  England  and  Ireland  are,  on  the  other  hand, 
diftinft  kingdoms,  and  yet  in  general  agree  in  theiT  laws. 
The  inhabitants  of  Ireland  are,  for  tlie  moft  part,  defcended 
from  thc  Englifh,  who  plantcd  it  as  a  kind  of  colony,  aftef 
the  conqueft  of  it  by  king  Henry  the  fecond ;  and  the  laws 
of  England  were  then  received  and  fworn  to  by  the  Irifh  na* 
tion,  affembled  at  the  council  of  Lifmore  K  And  as  Ireland, 
fhus  conquered,  planted,and  governed,ftiU  continues  in  a  ftate 
of  dependence,  it  muft  neceffarily  conform  to,  and  be  obliged- 
by,  fuch  law^  as  the  fuperior  ftate  thinks  proper  to  prefcribe. 

At  the  time  of  this  conqueft  the  Irifti  were  govemed  by 

what  they  called  the'  Brehon  law,  fo  ftiled  from  the  Irifti 

name  of  judges,  who  were  denominated  Brehons'*-      But 

king  John  in  the  twelfth  year  of  his  rcign  went  into  Ireland 

and  carried  ovcr  with  him  many  able  fages  of  thc  law  5  atad 

therc  by  his  lettcrs  pateht,  in  right  of  thc  domi^ion  of  con* 

queft,  is  faid  to  have  ordained  and  eftablifticd  that  Ircland 

fliould  bc  govcrned  by  the  laws  of  England  * :  which  lettcrs 

patent  fir  Edward  Coke°*  apprehends  to  have  bcen  thcre  con- 

firmed  in  parliament.     But  to  this  ordinance  many  of  thc 

Irifli  were  avcrfe  to  conform,  and  ftill  ftuck  to  thcir  Brehon 

law:  fo  that  both  Henry  the  third"  and  Edward  the  firft* 

were  obliged  to  rencw  the  injunftion ;  and  at  length  in  a 

parliament  holden  at  Kilkenny,  40  Edw.  III,  undcr  Lionel 

X)uke  of  Clarcnce,  thc  then  lieutenant  of  Ireland,  the  Brchon 

law  was  formally  aboliftied,  it  being  unanimoufly  declarcd 

to  be  indeed  no  law,  but  a  lewd  cuftom  crept  in  of  later 

■    4  Pryn.  on  4  Inft.  249.  ^  ^,  R,  5.— fr*  eo  quad  leges  quibus 

k  4lnil.358.    £dm.  Spenfex's  ftate  utuntur  Hyhernici  Deo  JetepabUes  exiJlurU^ 

of  Ireland.  p.  1513.  edit.  Hughes.  et  omnijuri  diffonanty  adeo  quod  leges  cen-' 

1  Vaugh,  294.     2  Pryn.  Rcc.  85.  ferinon  debeant  \-^nobii  et  co/ifilio  nofir» 

7  Rcp.  23.  fatii    videtur    expediensy   eifdem  utendas 

n»   I  Inft.  141.  concedere  Itgei  Angrtcanas»  ^Pryn.^Rea* 

n^. /2,30,     X  Rymt  FiM/.  442*  i2i8» 

times. 
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timcs.  And  yet,  even  in  the  reign  of  queen  Elizabeth,  thc 
wild  natives  ftill  kept  and  preferved  their  Brehon  law ;  which 
is  defcribed  P  to  have  been  "  a  rule  of  right  ^nwritten,  but 
delivered  by  tradition  from  one  to  ajwther,  in  which  often* 
times  therc  appeared  great  fliew  of  equity  in  determining 
**  the  right  between  party  and  party,  but  in  many  things 
^*  repugnant  quite  both  to  God's  laws  and  man's.",  The  lat-^i 
jter  part  of  this  characier  is  alone  afcribed  to  it,  by  the  lawg 
before-cited  of  Edward  thp  firft  and  his  grandfon, 

BuT  as  Ireland  was  a  diftin£i  doniinion,  and  had  parlxax 
ments  of  it'8  own,  it  is  to  bc  obferved,  that  though  the  im- 
memorial  cuftoms,  or  common  law,  of  England  were  made 
the  rule  of  jufticc  in  Ireland  alfo,  yet  no  a£t8  of  the  EnglilH 
parliament,  fince  the  twelfth  of  king  John,  extended  into 
that  kingdom ;  unlefs  it  were  fpecially  named,  or  included 
under  general  words,  fuch  as,  "  within  any  of  the  king's  do- 
^  minions."  And  this  is  particularly  exprcflcd,  and  thc  rea- 
fon  given  in  the  ycar  books^ :  **  a  tax  granted  by  thc  padia- 
**  ment  of  Englarid  fhall  not  bind  thofe  of  Ireland,  becaufc 
^'  they  are  not  fummoned  to  our  parliament  j"  and  again» 
^*  Ireland  hath  a  parliament  of  it's  own,  and  maketh  and 
**  altercth  laws ;  and  our  ftatutes  do  not  bind  them,  becaufe 
^^  they  do  not  fend  knights  to  our  parliamcnt :  but  their  per- 
**  fons  are  the  king*s  fubjefts,  like  as  the  inhabitants  of  Ca- 
♦*  lais,  Gafcoigne,  and  Guicnne,  while  they  continued  un- 
**  der  thc  kihg's  fubjeftion."  The  gcneral  run  of  laws, 
enadl^d  by  the  fuperior  ftate,  arc  fuppofed  to  be  calculated  for 
it's  own  intcrn^I  government,  and  do  not  cxtcnd  to  it's  dif- 
tant  dependent  countriesj  which,  bearing  no  part  in  thc  Ic- 
giflaturc,  arc  not  therefore  in  its  ordinary  and  daily  contem- 
plation.  But,  when  the  fovereign  lcgiflative  powcr  fees  it 
neceflTary  tO  cxtend  it'8  care  to  any  of  it's  fubordinate  domi- 
nions,  and  mentions  them  exprefsly  by  name  or  includes 
them  under  general  words,  therc  can  be  no  doubt  but  then 
they  aiq  bound  by  it's  laws'. 

The  original  method  of  pafling  ftatutes  xtl  Ireland  wa$ 
nearly  thc  famc  as  in  England,  thc  chief  governor  holding 

P  Edm.  Spenfer.  ilid,  t  Ycarbook  i  Hen.  VII.  3.    7  Rep. 

«  10  Hcn.  VI.  S.  2  Ric.  III.  1».       a».  CMa^t  cafe» 
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parliamcnts  at  his  pleafure,  which  enafted  fuch  laws  as  they 
th^ught  proper',  But  an  ill  ufe  being  made  of  thrs  liberty, 
particularly  by  lord  Gormanftown,  deputy-Iicutenant  m  the 
reign  of  Edward  IV',  a  fet  of  ftatutes  ^yere  thcre  enafled  in 
the  lo  Hen.  VII.  (fir  Edward  Poynings  being  then  lord  de- 
puty,  whence  they  are  called  Poynings'  law^)  one  of  which",^ 
in  order  to  reftrain  the  power  as  well  of  thedeputy  as  the  Irifli 
parliament,  provides,  i.  That,  before  ^ny  pariiament  be 
fummoped  or  holden,  tlie  chief  go^ernor  and  council  of  Ire-^ 
land  fliali  certify  to  the  king  under  the  great  feal  of  Ireiand 
the  confiderations  and  caufes  thereof,  and  the  articles  of  the 
afts  propofed  to  be  pafled  therein.  2.  That  after  the  king, 
m  his  councii  of  England,  ftiall  have  confidered,  approvcd, 
or  altered  the  faid  afts  or  any  of  them,  and  certified  theni 
back  under  the  great  feal  of  England,  and  ftiall  have  given 
licence  to  fummon  and  hold  a  parliament,  then  the  fame 
fliali  be  fummoned  and  lieidj  and  therein  the  faid  afts  fo  cer- 
tified,  and  no  other,  fliall  be  propofed,  received,  or  rejeft* 
ed^.  But  as  this  precludcd  any  law  from  being  propofed, 
but  fuch  as  were  pre-conceived  before  the  parliament  was  in' 
beihg,  wliicli  occafione^  many  inconveniences  and  made  fre- 
quent  diflblutions  neceflary,  it  was  provided  by  the  ftatute  of 
Philip  and  Mary  before-cited,  that  any  new  propofitions 
might  be  certified  to  England  in  the  ufual  forms,  even  after 
the  fummons  and  during  the  feflion  of  parliament.  By  this 
means  however  there  was  nothing  left  to  the  parliament  iu 
Ircland,  but  a  bare  negative  or  power  of  rejefting,  nqt  of 
propofing  or  aitering,  any  law.  But  the  ufage  now  is,  that 
bills  arc  often  framed  in  either  houfe,  under  tlie  denomination 
of  "heads  for  a  bill  or  bilis:"  and  in  that  fliape  they  are  oflered 
to  the  confideration  cf  the  lord  Hcutenant  and  privy  councii : 
who,  upon  fuch  parliamentary  intimation,  or  otherwife  upon 
the  application  of  private  perfons,  receive  and  tranfmit  fuch 
heads,  or  rejeft  them  without  any  tranfmifiion  to  England, 
And  with  regard  to  Poynings'  law  in  particular,  it  cannot 
be  repealed  or  fufpended,  unlefs  the  biil  for  that  purpofe, 

8  Iriih  Stat.  ii  £li2.  ft*  3.  c.  8.  *  o  Cap.  4.  expounded  by  3  &4  Ph.  Ib 

t  IbU*  10  Hcn.  VIl.  c.  23.  M.  c  4.  ^  4  Inll.  353. 
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before  it  be  cerlified  to  Eftglandj  be  approved  hj  both  the 
houfes'^. 

BuT  the  Irifh  nation,  being  excluded  from  the  benefit  of 

the  Englifli  (tatutesy  were  deprived  of  many  good  and  profit- 

able  laws,  made  for  the  improvemcnt  of  the  common  law  : 

and    the    meafure  ot  juftice  in  both  kingdoms  becoming 

thence  no  longer  uniform,  it  was  thereforc  enafted  by  ano- 

ther  of  Poynings'  laws  ^,  that  all  afts  of  parliament,  before 

made .  in  England,  ftiould  be  of  force  within  the  realm  of 

Ireland^,     But,  by  tbe  fame  rule,  that  no  laws  made  in  Eng- 

land,  between  king  John's  time  and  Poynings'  law,  were  then 

biuding  in  Ireland,  it  foUows  that  no  afts  of  the  Englifti  par- 

liament  made  fince  the  i  o  Hcn.  VII.  do  now  bind  the  people 

of  ireland,  unlefs  fpecially  named  or  included  under  general 

words*,     And  on  the  other  hand  it  is  equally  clear,  that 

where  Ireland  is  particularly  named,  or  is  included  under  ge- 

neral  words,  they  are  bound  by  fuch  a£ts  of  parliament.  For 

this  follows  from  the  very  nature  and  conftitution  *of  a  de- 

pendent  ftate  :  dependence  being  very  little  elfe,  but  an  obli- 

gation  to  conform  to  the  will  or  law  of  that  fuperior  perfon 

or  ftate,  upon  which  the  inferior  depends.  The  original  and 

true  ground  of  this  fuperiority,  in  the  prefent  cafe,  is  what 

we  ufually  call,  though  fomewhat  improperly,  the  right  of 

conqueft :  a  right  allowed  by  the  law  of  nations,  if  not  by 

that  of  nature;  but  which  in  reafon  and  civil  policy  can 

mean  nothing  more,  than  tnat,  in  order  to  put  an  end  to 

Jioftilities,  a  comp-aft  ;s  either  exprefsly  or  tacitly  made  be- 

tween  the  conqueror  and  the  conquered,  that  if  they  will  ac- 

knowlege  thc  viftor  for  their  mafter,  he  will  treat  them  for 

the  future  as  fubje£ls,  and  not  as  enemies^. 

BuT  this  ftate  of  dependence  being  almoft  forgotten,  and 
rcady  to  be  difputcd  by  the  Irifti  nation,  it  became  neceflary 
fome  years  ago  to  declare  how  that  matter  really  ftood:  and 
therefore  by  ftatute  6  Geo.  1.  c«  5.  it  is  declardd,  that  the 
kingdom  of  Ireland  ought  to  be  fubordinate  to,  and  depend- 

X  Iriih  Stat.  xx  Elix.  ft,  3.  c*.  38*  *  X2  Rep.  112. 
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cnt  upon,  thc  imperial  crown  of  Grcat  Britain,  as  bcing  m- 
fcparably  united  thcrcto;  and  that  thc  king's  majcfty,  with 
the  confent  of  thc  lords  z^nd  conunons  of  Grcat  Britain  in  par« 
liamcntj  hath  powcr  to  makc  laws  to  bind  thc  pcople  of  Ircland^ 

Thus  wc  fcc  how  cxtcnfivcly  thc  laws  of  Ireland  commu* 
nicatc  with  thofc  of  England :  and  indeed  fuch  communi- 
cation  is  highly  ncceflary,  as  the  ultimate  refort  from  thc 
courts  of  jufticc  in  Ircland  is,  as  in  Wales,  to  thofe  in  Eng- 
land}  awritpf  crror  (in  thenaturc  of  an  appeal)  lying  fror^ 
the  king's  bcnch  in  Ireland  to  the  king*s  bench  in  England% 
as  the  appeal  from  thc  chancery  in  Ii^eland  lies  iminediately 
to  the  houfc  of  lords  hcre :  it  being  exprefsly  dcclared,  by 
thc  fame  ftatutc  6  Geo.  I.  c.  5.  that  thc  pecrs  of  Ireland 
havc  no' jurifdi£tion  to  aflirm  or  reverfc  any  judgments  or  de-; 
crces  whatfocver.  The  propricty,  and  even  neccfllity,  in  all 
inferior  dominions,  of  tHis  conllitution,  "  that,  though  juf- 
•*  ticc  be  in  general  adminiftcred  by  courts  of  their  own,  yet 
•'  that  the  appeal  ih  the  laft  refort  ought  to  be  to  the  couirts 
*'  of  thc  fuperior  ftate,*'  is  founded  upon  thefe  two  reafons. 
t.  Bccaufe  otherwife  thc  law,  appointed  or  permitted  to  fuck 
infcrior  dominiouj  might  bc  infenfibly  changcd  within  itfeliF, 
without  thc  aflent  of  the  fuperior.  2.  Becaufe  otherwife 
judgmcnts  might  bc  givcn  to  the  difadvantagc  or  diminution 
of  thc  fupcriority ;  or  to  make  thc  dcpendcncc  to  be  only  of 
thc  pcrfon  of  thc  king,  and  not  of  the  crown  of  England**.  [^jj 

c  Thiswas  law  in  thc  timc  of  Hen.    entituhdf  dherfityefcourts^c.bankhroym 
VIII  j  as  appears  by  the  ancient  book>        ^  Vaugh.  40Z. 
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I  {a]  Thus  ftood  the  matter  till  the  «ad  year  of  king  George  III.  The 
faid  itatute  of  6  Geo.  I.  c.  5.  runs  moreat  length  thus :  <<  Whereas  the 
«'  houfe  of  lords  of  Ireland  havc  of  late,  againft  law,  afTumed  to  them- 
**  fetves  a  power  and  jurirdi^lion  to  examine,  corre6l,  and  amend  the 
**  judgments  and  decrpes  of  the  courts  of.  juftice  in  the  kingdom  of  Ire- 
«'  Jand  :  therefore>  for  the  better  fecuring  of  the  dependency  of  Ireland 
**  upon  the  crown  of  GreatBritain,  be  it  declared,  that  tbe  faid  kingdom 
«  of  Ireland  hath  been,  iS}  and  of  right  ouj^ht  to  be,  fubordinate  untp 
**  and  dependent  upon  the  imperial  crown  ot  Great  Britain,  as  b^ing  in- 
<<  feparably  united^nd  annexed  thereunto ;  and  that  the  king^s  majcfty, 
**  by  and  witKthe  advio^and  confent  of  the  lords  fpiritual  and  temporal 
**  and  commons  of  Great  Britain  in  parliament  aftembled,  h^d,  hath» 
**  and  of  rtght  ought  to  have,  full  power  and  authority  to  make  laws  and 
**  fiatutes  of  fufficient  force  and  valldify,   to  bind  the  kiugdom  and 

"  people 


"WiTH  regard  to  the  other  adjacent  iflands  whlch  are  fuV» 
je£i  to  the  crown  of  Great  Britain^ibme  of  them  (as  the  ifle  of  ^ 

^<  peoplie  of  Ireland.— And  be  it  further  declared  and  ena£led)  that  the 
f  5  noure  of  lords  of  Ireland  have  not,  nor  of  right  otight  to  b<|Fe,  any 
f *  jurifdi6lion,  to  judge  of,  afHrni,  or  revcrfc  any  judgment,  fentenpef 
**  or  decree,  given^or  made  in  any  court  within  the  faid  kingdom  j  anU 
*^  that  all  uroceedings  bpfore  the  faid  hoijfe  of  lords,  upon  any  fuch 
^*  judgment,  fentenCe,  or  decree  are,  and  are  hereby  declared  tp  foe, 
f'  utterly  nulland  void  to  all  iptents  and  purpofes  whatfoever.^* 

Butby  z%  Geo.  III.  c.  53.  the  faid  ftatute  of  6  Gtp.  I.  is  repea]ed,ii| 
the  words  following :  "  Whereas  an  a£l  was  palTed  in  the  ifixtn  year  of 
f*  the  reign  of  his  )ate  majefty  king  Geo.  I.  entituled,  f<  An  z6i  forthe 
f  bettei:  fecuring  the  dependency  of  the  kingdom  of  Ireland  iipop  the 
**  crown  of  Qreat  Bntain/*  may  it  pleafe  your  moft  excellent  majefty 
f  that  it  may  be  ena^ed,  and  be  it  ena^ed  by  the  king^s  moft  excellent 
f  f  majefty,  by  and  with  the  advice  and  confent  of  tbe  Iqrds  fpiritual  an4 
f*  temporal  and  commpns  in  thj;  prefent  nar|iament  aflfembled,  and  by 
**  the  authority  of  the  fame,  that  frpm  and  after  the  pailing  of  this  a^, 
**  the  abovementioned  a£^,  and  the  feveral  matters  and  tliings  thereia 
f^  centained,  ihall  be,and  is,  and  are  hereby  repealed.** 

[Andby  23  Geo.  III.  c.  28.  itis  ftill  further  enafled  Jn  th^  follpw* 

ing  words :  **  Whereas,hy  an  a£l  of  the  laft  fefllon  of  this  prcfent  parlia- 

f*  ment  (intituled,  An  a£l  to  repeal  an  aft  made  in  the  fixth  year  of  the 

5<  reign  of  his  late  majefty  king  George  the  ftrft,  intituled,  An  a6l  for  the 

f<  better  fecuring  the  dependency  of  the  kingdom  of  Ireland  upon  the 

i'  crown  of  Great  Britain)  it  was  ena£led,  that  the  faid  laft  mentioned 

f*  a^,  apd  all  matters  and  things  therein  contained,  fhould  be  repealed  ; 

f*  and  whereas  doubts  haye  arifen  whether  the  provifions  of  the  faid  a£fc 

*<  are'  fufticient  to  fecure  to  tlie  people  of  Ireland  the  rights  claimed  by 

f  <  them  to  be  hpund  pnly  by  laws  ena6^ed  by  his  majefty  and  the  parlia» 

'  f *  Aient  of  that  kingdom,  in  all  cafes  whatever,  and  to  have  all  aflions 

^'^  and  fuits  at  law  or  in  equity,  which  may  be  inftituted  in  that  kingdoro» 

f  <  decided  in  his  rpajefty''^  courts  therein  finally,and  without  appeal  frpoi 

f^^thence;  therefore,  for  removing  all  doubts  refpefting  the  Jame,  may 

**  it  pleafe  your  majefty,  that  it  may  be  declared  and  ena^ied  ;  and  be  it 

f^  declared  and  ena^ed  by  the  king's  moft  excellentmajefty,  by  and  with 

f*  the  advice  and  confent  of  the  lords  fpiritual  and  temporaJ  and  coro- 

**  mons  in  this  prefent  parliament  aflembled,  and  by  the  authority  of  the 

**  fame^  That  the  faid  right  claimed  by  the  people  of  Ireland  to  be 

**  bound  only  by  laws  enafied  by  his  majefty  and  the  parliament  of  that 

f^  kingdom,  in  all  cafes  whatever,  and  to  have  all  af^ions  and  fuits  at 

**  litw  or  in  equity,  which  may  be  inftituted  iVi  .that  kingdom,  decided 

f  in  his  majefty''^  courtstherein  finally,and  withoutappeal  from  thence^ 

*'  fliall  be,  and  it  is  hereby  declared  to  be  eftabliflied,  and  afcertained 

**  for  eyer»  and  fliail,  at  no  time  hereafter,  be  queftioned  or  queftion- 

«*  able."     Se^.  2.  "  And  be  it  further  enailed  by  the  authority  afore- 

«*  faid,  that  no  writ  of  error  or  appeal  fliall  be  received  or  adjudged,  or 

•♦  any  other  proceeding  be  had  by  or  in  any  of  his  majefty'8  coiirts  in 

**  this  kingdom,Jn  any  a6^ion  or  fuit  at  law  or  in  equity  inftituted 

*'  in  any  of  his  majefty*s  courts  in  the  kingdom  of  Ireland;  and  that 

♦«  all  fuch  writs,  appeals,  or  procccdings  fliall  be,  and  ihey  are  hereb/ 

««  declared  null  and  void  to  all  intents  and  purpofes ;  and  that  all  records, 

««  tranfcripts  of  records,  or  proceedings,  which  havc  been  tranfmitte^ 

«  frooi  Ircland  to  Great  Britain  by  virtue  of  aiiy  writ  of  error  or  ap- 

««peal^ 
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Wight,  of  Portland,  of  Thanet,  ^c.)  are  comprizcd  \i^ithiii 
fome  Bcighbouring  county,  and  are  therefore  to  be  looked 
upon  as  annexed  to  the  motbex  ifland,  and  part  of  the  king-^ 
dcttn  of  England.  But  there  are  others  which  reqvire  at 
more  particular  confideration* 

1  ^  And,  firft,  the  ifle  of  Man  is  a  diflinil  territory  from  Eng^ 
land,  and  is  not  governed  by  our  laws :  neither  doth  any  a£t 
cf  parliament  extend  to  it,  unlefs  it  be  particul^rly  named 
therein;  and  then  an  a£l  of  parliament  is  binding  there°.  It 
was  formerly  a  fubordinate  feudatory  kingdom,  fubjcft  to  the 
kings  of  Norway  \  then  tp  king  John  and  Henry  III  of  Eng-^ 
landj  afterward  tp  the  kings  of  Scotland;  and  thenagain  ta 
the  crown  of  England :  a^d  at  length  we  find  king  Henry  IV 
claimlng  the  ifland  by  right  of  conquefl:,  and  difpoi^ng  of  it 
to  the  earl  of  Northumberland ;  upon  whqfe  attainder  it  was 
granted  (by  the  name  of  the  lordfliip  of  Man)  to  fir  John 
de  Stanlcy  by  letters  patent  7  Henry  IV  K  In  his  lineal  de-n 
fcendants  it  continued  for  eight  generations,  tiU  the  death  af 
Ferdinando  earl  of  Derby,  -^.  D.  1594 :  when  a  controverfy 
arofe  concerning  the  inheritance  thcreof,  befjveen  hi^  daugh-^ 
ters  and  William  his  furviving  brother :  upon  which,  and  a. 
doubt  that  was  ft:arted  concerning  the  yalidity  of  the  originai 
patent  ?,  the  ifland  was  feized  into  the  queen's  hands,  an4 
afterwards  various  grants  were  made  of  it  by  king  Jafties  thc 
firft  5  all  which  being  expired  or  furrendered,  it  was  granted 
rfrefli  in  7  Jac.  I,  to  William  earl  of  Derby,  and  the  heirs^ 
male  of  his  body,  with  rcmaindcr  to  his  heirs  gencralj  whkh 
grant  was  the  next  year  confirmed  by  a£b  of  parliament,  with 
a  refl:raint  of  the  power  of  alienation  by  tlie  faid  earl  and  his 
ifllue  male,  On  the  death  of  James  earl  of  Derby,  A.  D^ 
1735,  the  male  line  of  earlWilliam  failing,  the  duke  of 
AthoU  fucceeded  to  the  ifland  as  heir  general  by  a  femalc 

e  4  Inft.  284.    '%  And.  xi6*  t  Camden.  £Ui.  A,  D,  I.594* 

f  Selden.tit.  han.  1*3. 


*•  l>cal,  ai)d  upon  which  no  judgment  has  becn  glven  or  dccree  pro- 


"  any  perfon  by  him  authoriftsd  to  apply  for  and  receive  the  fame.^'] 

branch^ 


IjTanch.  In  thc  mean  time,  though  th^  title  of  king  had 
Ibng  been  difufed,  the  earls  of  Derby,  as  lords  of  Man,  hzi 
niaintained  a  fort  of  royal  authority  therein  5  by  aflenting  or 
cfiilenting  to  laws,  and  exercifing  an  appellate  jurifdi£tign«. 
Yet,  though  no  Engliih  writ,  or  procefs  from  tiie  courts  o£ 
Weftminfter,  was  of  any  authority  in  Man,  an  appeal  lay 
from  a  decree  of  the  lord  of  the  ifland  to  the  king  of  Great 
Britain  in  counpU'*.  But  the  diftinft  jvirifdiftion  of  this  littlc 
fubordinate  royalty  bcing  found  inconvenient  for  the  purpofes 
of  public  juftice,  and  for  the  revenue,  (it  afFording  a  com- 
modious  afylum  for  debtors,  outlaws,  and  fmugglers,)  autho-t 
rity  was  given  to  the  treafury  by  ftatute  12  Geo,  I,  c.  28.  to 
purchafe  the  intereft  of  the  then  proprietops  for  the  ufe  of  thc 
crown :  which  purchafc  was  at  lcngth  complcated  in  thc  year 
1765,  and  coufirmed  by  ftatutes  5  Geo.  III.  c.  26  and  39. 
whereby  the  whole  ifland  and  all  it^s  dependencies,  fo  grantcd 
as  aforefaid,  (except  the  landed  property  of  the  Atholl  f*- 
miiy,  their  manerial  rights  and  emoluments,  and  thc  fd^ 
trqnage  of  the  biihoprick  *  and  other  ecclefiaftical  bencfices,) 
are  unalienably  vefted  in  the  crown,  and  fubjcflcd  to^  the 
fegulations  of  the  Britifli  excifc  and  cuftoms* 

• 

The  iflands  of  Jerfey,  Guernfey,  Sark,  Alderacy,  and 
their  appendages,  were  parcel  of  the  duchy  of  Normandy, 
and  were  united  to  the  crown  of  England  by  the  firft  prineca 
of  the  Norman  line.  They  are  governed  by  their  own  laws^  I 
which  are  for  the  moft  part  the  ducal  cuftoms  of  Normandy, 
being  colIe£ted  in  anantient  book  of  very  great  authority, 
entituled,  le  grand  cou/iumier.  The  king^s  writ,  or  procefs 
from  the  courts  of  Weftminfter,  is  there  of  no  force;  but  his 
commiflion  is.  They  are  not  bound  by  common  afts  of  our 
parliaments,  unlefs  particularly  named  ^.  AU  caufes  arc 
originaily  determined  by  their  own  ofiicers,  the  bailiflFs  and 
jurats  of  the  iflands ;  but  aA  appeal  lies  from  them  to  the 
king  and  council,  in  the  laft  refort. 

*  I  P.  Wm ».329.  nexed  to  that  of  York  by  ftatute  3 3  Hcn. 

i  Thc  bifhoprick  of  Man,  or  Sodor»  VIII.  c.  31. 
•r  Sodor  and  Man,  was  formerly  within        k  4  loft,  286« 
the  ^rovijice  of  Cajiterbury,  buc  an* 

Besides 
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Besides  thefe  adf^cent  'iflstnds,  our  more  .diftant  planta» 
tions  in  Amcrica^and  elfewhercj  are  alfp  in  fome  refpe£l  fub- 
yt(k  tp  theEnglifli  laws.  Plantations  or  coloniesi  in  diftant 
countriesi  are  either  fuch  where  the  lands  are  claimed  by 
right  of  occupancy  only,  by  finding  them  defart  and  uncul- 
tivated,  and  peopling  them  from  the  mother  country ;  or 
where,  whenalreadycultivated,  they  have  beeneither  gained 
by  conqueft,  or  ced^d  tQ  us  by  trcaties.  And  both  thefe 
vights  arc  founded  upon  the  law  of  ns^turca.  or  at  leaft  upon 
that  of  nations.  But  there  is  a  difFerence  between  thefe  two 
fpeci^s  of  colonies,  with  refpeS  to  the  laws  by  which  they 
iiXt  bound*  For  it  hath  been  held  ^,  that  if  an  uninhabited 
^rountry  be  difcovered  and  planted  by  Englifh  fubje&s,  all 
the  Englifti  laws  then  in  being,  which  are  the  birthright 
of  every  fubjeft  "*,  are  immediately  there  in  force.  Bufe 
this  muft  be  underftood  with  very  many  and  very  great  re-» 
itriftions.  Such  colonifts»  carry  with  them  pnly  fo  much 
pf  the  Englifti  law,  as  is  applicable  to  their  own  fituation 
nnd  the  condition  of  an  infant  colony ;  fvich,  for  inftance,  as 
the  general  rules  of  inheritance,  and  of  protedlion  from  per-» 
fonal  injuries.  The  artificial  refinements  and  diftin£lion&  inn 
cident  to  the  property  of  a  great  and  commercial  people,  th^ 
laws  of  police  and  revenue,  (fuch  efpecially  as  are  inforced 
by  penajt^es)  the  mode  of  naaintenancc  for  thc  eftabliflied 
cjergy,  the  jurifdiftion  of  fpiritual  CQurts,  and  a  multitude 
of  other  provifions,  are  neither  neceflary  nor  convenient  for 
them,  and  therefore  are  not  in  force.  What  fliall  be  ad- 
mitted  and  what  rejefted,  at  what  times,  and  und,er  what  re- 
ftri£kionSy  muft,  in  cafe  of  difpute,  be.  dccided  in  the  firft  in- 
ftance  by  their  own  provincial  judicature,  fubjeft  to  the  re-. 
vifion  and  control  of  the  king  in  council :  the  whole  of  their 
coi\ftitution  bejng  alfo  liable  to  be  new-modelled  and  reform-. 
cd  by  the  general  fuperintending  power  of  the  legiflature  in. 
the  mother  country.  But  in  conquered  or  ceded  countries, 
ihat  have  already  laws  of  their  own,the  king  may  indeed  alter 
and  change  thofe  lawsj  but,  till  hc  does  aftually  diange 
them,  the  antient  laws  of  the  country  remain,  unWfs  fuch  as. 
are  againft  the  law  of  G©d,  as  in  the  cafe  of  an  infidcl  coun- 

l  Salk*  41 X.  666»  ni  2  p.  W»**  75^ 
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tty  ^,  Our  Amer ican  plantations  arc  principally  of  this  lattcr 
fbrt,  being  obtained  in  the  laft  centuTy  either  by  right  of  con- 
^ueil  and  driving  out  the  natives  (with  what  natural  jufticc 
I  fhall  not  at  prefent  enquirc)  or  by  trcaties.  And  therefore 
the  common  law  of  England,  as  fuch,  has  no  allowancc  or 
authority  there ;  they  bcing  no  part  of  thc  mother  country, 
but  diftind  (though  dependent)  dominions.  They  are  fub- 
je£k  howevcr  to  the  control  of  the  parliament ;  though  (like 
Ireland,  Man,  and  the  reft)  not  bound  by  any  a£ls  of  par- 
iiament,  unlefs  particularly  named. 

WiTH  refpeflt  to  their  interior  polity,  our  colonies  are 
properly  of  three  forts.  i.  Provincial  eftablilhmcnts,  the 
conftitutions  of  which  depend  on  the  refpeftive  commifEons 
iffued  by  the  crown  to  the  governors,  and  the  inftru6bions 
which  ufually  accompany  thofe  commiffions ;  undcr  the  au- 
thority  of  which,  provincial  affemblies  are  conftituted,  with 
the  power  of  making  local  ordiriances,  not  repugnant  to  the 
laws  of  England.  2.  Proprictary  governments,  granted  out 
by  the  crown  to  individuals,  in  the  nature  of  feudatory  prin- 
cipalities,  with  all  the  inferior  regalities,  and  fubordinate 
powers  of  legiflatlon,  which  formerly  belonged  to  the  owncrs 
of  countie^  palatine :  yej  ftill  with  thcfe  exprefs  conditions, 
that  the  ends  for  which  thc  grant  was  made  be  fubftantially 
purfued,  and  that  nothihg  be  attempted  which  may  derogate ' 
from  the  fovereignty  of  thc  mother-country,  3.  Chartcr  go- 
vernments,  in  the  nature  of  civil  corporations,  with  the 
power  of  making  byc-hws  for  their  ovm  intcrior  rcgulation, 
not  contrary  to  the  laws  of  England ;  and  with  fuch  rights 
and  authorities  as  are  fpecially  given  thcm  in  their  fcve- 
ral  charters  of  incorporation.  The  form  of  government  in 
ilioft  of  them  is  borrowed  from  that  of  England.  They  have 
a  govcrnor  named  by  the  king,  (or  in  fome  proprictary  c6io- 
;iics  by  the  proprietor,)  whb  is  his  reprefentative  or  dcputy. 
Thcy  have  courts  of  juftice  of  their  own,  from  whofe  deci- 
fions  an  appeal  lles  to  the  king  and  council  hcre  in  England- 
Their  genpral  affcmblies  which  are  tbeir  houfc  of  commons, 

n  yRcp.  17.  Calvin^s  cafc.  Show.  great  and  thborate  argument  tf  Lcrd 
JPjrJ.  C.  31.  [See  aljo  in  tbe  cafe  of  Mamfeld,  in  delivering  tbe  judgntcnt  of 
€^^beil  yftHaH,     dw^.  Rep.  zo^^a    thetwrt  «f  kin^ihencb,'^ 

togethcr 


togethcr  with  thcir  coiincil  of  ftate  being  diclr  upp<ir  houfc^ 

With  the  concurrencc  of  the  king  or  his  reprefeiitative  the 

govemor,  make  laws  fuited  to  their  own  emergencies.   But  it 

is  particularly  declarcd  by  ftatutc  7  &  8  W.  III,  c.  22.  that 

all  laws,  bye-Iaw^,  ufages»  and  cuftoms^  which  fhall  be  in 

praftice  in  any  of  the  plantations,  repugnant  to  any  law, 

made  or  to  beteade  in  this  kingdom  rclative  to  thc  faid  plant-; 

ations,  fliall  be  utterly  void  and  of  none  efFcft.     And,  be- 

caufe  feveral  of  the  colonies  had  claimed  the  fole  and  exclii- 

£ve  right  of  impofing  taxes  upon  thcmfelves,  the  ftatutci 

6  Geo.  III.  c.  12.  exptefsly  declares,  that  all  his  majefty's 

colonies  and  plantations  in  America  have  been,  are,  and  of 

rightought  tobe,  fubordinate  to  and  dependent  <ipoii  the  im^ 

perial  crown  and  parliament  of  Great  Britain  j  who  have  full 

power  and  authority  to'  tnake  laws  and  ftatutes  of  fufEcient 

validity  tobind  the  colotiies  andpeople  of  America,  fubjeclsof 

the  crown  of  Great  Britain,  In  all  cafes  whatfoever.  And,thi9 

authority  has  been  fincc  very  forcibly  exemplified,and  carried 

Into  ad,  by  the  ftatute  7  Geo.  IIL  c.  59.  for  fufpending  the  le- 

giflation  of  New-York  j  and  by  feveral  fubfequent  ftatutes  (c)* 

These  are  the  feveral  parts  of  the  dominions  of  the  crown 
of  Great  Britain,  in  which  the  municipal  laws  of  England  are 
not  of  force  or  authority,  merelydrx  themunicipal  lawsof  Eng- 
land.  Moft  of  themhaveprobably  copiedthefpirit  of  their  own 
law  from  this  original ;  but  then  it  i^eceivcs  it*s  obligation| 
and  authoritative  force,  fronl  bcing  the  law  6f  the  country. 


(f)  [Howevefi  m  the  year  1782,  by  ilatute  I2  Geo.  III.  c.  46* ' 
hismajefty  wa^  impowered  to  conclude  a  peace  with  the  colonie» 
of  New-Hampfhirc,  MaiTachufetts-Bay,  Rhode-Ifland>  Connec-* 
ticut,  New-York,  New-Jerfey,  Pennfylvania,  the  Three  Lower 
Counties  on  DelawarCi  Maryland,  Virginia,  North-Carolinaj 
South-Carolina,  and  Georgia  ia  North-America,  then  in  rebel-« 
lion  againfl  their  mother-country ;  and  for  that  purpofe,  to  re- 
peal,  or  to  fufpend,  the  opcration  of  any  ads  of  parliament  fo  far 
as  they  related  to  the  faid  colonies.  Accordingly  a  peace  was  foon 
after  concluded,  and  the  independenccwhich  the  abovementioned 
colonies  had  before  declared  was  allowed  to  them ;  ib  that  now 
they  are  as  much  independent  of,  and  unconneded  with,  Great 
bitain,  as  any  other  foreign  nation.] 


N  1 

As  to  any  foreign  dominiohs  which  may  belong  to  thc  pcr- 
Con  of  the  king  by  hereditary  defcent,  by  purchafe,  or  other 
iicquifition»  as  the  territory  of  Hanover,  and  his  majefty'* 
other  propetty  In  Germany  5  as  thefe  do  not  in  any  wife  ap- 
.pertain  to  the  crown  of  thefe  kingdoms,  they  are  entirely  un- 
connefted  with  the  laws  of  Erigland,  and  do  n©t  communi*» 
^rate  with  this  natioii  in  any  refpeft  whatfoever-  Thc  £ng* 
lifh  legiflature  had  wifely  remarked  the  inconveniences  that 
had  formerly  refulted  frora  dominions  on  the  continent  of 
«OEuropej  frQm  the  Norman  territory  which  William  the  con- 
queror  brought  with  him,  artd  held  in  conjunftion  with  thc 
Englifh  throne;  and  from  Anjou,  and  it'8  appendages,  which 
f  ell  to  Henry  the  fecond  by  hereditary  defcent.  Thcy  had 
ieen  the  nation  engaged  for  near  fourhundred  years  togeth«r 
in  ruinous  wars  for  defence  of  thefe  foreign  dominions  5  till, 
happily  for  this  country,  they  were  loft  under  the  reign  of 
Henry  the  fixth.  They  obferved  that,  from  that  time,  the 
maritime  interefts  of  England  were  better  underftood  and 
more  clofely  purfued:  that,  in  confequence  of  this  attention, 
the  nation,  as  foon  as  flie  had  rcfted  from  her  civil  wars, 
began  at  this  period  to  flourifli  all  at  once ;  and  became 
much  more  confiderable  in  Europe,  than  when  hcr  princes 
were  pofl^efled  of  a  latger  territory,  and  hcr  councik  dif- 
traded  by  foreign  interefts.  This  experience  and  thefc 
confiderations  gave  birth  to  a  conditional  claufe  in  the  aft  • 
of  fettlement,  which  vcfted  the  crown  in  his  prcfent  ma- 
jefty's  illuftrious  houfe,  *'  that  in  cafe  the  crown  and  impe- 
<*  rial  dignity  of  this  reahn  ftiall  hereafter  come  to  any  per- 
^'  fon  not  being  a  native  of  this  kingdom  of  England,  this 
*'  nation  fliall  not  be  obliged  to  engage  in  any  war  for  the 
.  ^^  defence  of  anydominions  or  territories  which  do  not  belong 
^'  tothecrownof  England,withoutcyifentof  parliament." 

We  come  how  to  confidcr  the  kingdom  of  England  in  par- 

.  ticular,  the  dire£l  and  immediate  fubjeiS  of  thofe  laws,  coh- 

^erning  which  we  are  to  treat  in  the  enfuing  commentaries* 

And  this  comprehends  not  only  Wales  and  Berwick,   of 

.  which  enough  has  been  already  faid,  but  alfo  part  of  the  fea. 

'Ihc  mabi or  high  feas  are  part  of  the  realm  of  England,  for 

•  Sut.  12  &  J3  Will.  III.  c.  ?.     " 

thereon 
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thercon  our  courts  of  admiralty  havc  jurifdiftion,  as  will  be! 
fliewn  hereafter  ^  but  they  are  not  fubjefl:  to  the  commoA 
law  P.  This  main  fea  bcgins  at  the  low-Water--mark.  But 
between  the  high-water-matk,  ftnd  the  low-water-mark> 
whete  the  fea  ebbs  and  flows,  the  common  law  and  the  ad^» 
miralty  have  divifum  imperium^  an  alternate  jurifdi£lion  5  onc 
upon  the  water,  when  it  is  fuU  fea ;  the  other  upon  the  land 
when  it  is  an  ebb  "^^  , 

>  • 

'  The  territory  of  England  is  liable  to  two  divifions  ;  the 
one  ecclefiaftical,  ttit  other  civil. 

l  !•  The:  ecclefiaftical  divifion  is,  primarily,  xnto  two  pro-» 
vlnces,  thofe  of  Canterbury  and  York,  A  province  is  thc 
circuit  of  an  archbifhop^s  jurifdiftion.  Each  province  con- 
tains  divers  diocefes,  or  fees  of  fufFragan  biftrops  ;  whereof  \ 

Canterbury  includes  twenty-one,  and  York  three  :  befides  \ 

the  biflioprick  of  the  ifle  of  Man,  which  was  annexed  to  the 
provincfe  of  York  by  king  Henry  VIII.  Every  diocefe  is 
divided  into  archdeaconries,  whereof  there  are  fixty  in  all  j 
cach  archdeaconry  into  rural  dearieries,  which  are  the  circuit 
of  the  archdeacon's  and  rural  dean's  jurifdiftion,  of  whom 
hcreafter;  and  every  deanery  is  djvldedinto  pariflies''. 

I  A  PARrsH  is  that  circuit  of  ground  which  is  committed 
to  the  charge  of  one  parfon,  or  vicar,  or  other  minifter 
having  cur^  of  foiils  therein.  Thefe  diftrifts  are  com- 
puted  to  be  near  ten  thoufand  in  number  *.  How  antient 
the  divifion  of  pariflies  is,  may  at  prefent  be  diiEcult  to  afcer- 
tain ;  for  it  feems  to  be  agreed  on  all  hands,  that  in  the  early 
ages  of  chriftianity  in  this  ifland,  pariflies  were  unknown,  or 

I  at  leaft  fignified  thefame  that  a^dibcefe  does  now.  Therc 
was  then  no  appropriaiion  of  ecclefiaftical  dues  to  any  parti-« 
cular  church  ;  but  every  man  was  at  liberty  to  contribute  his 
tithes  to  whatever  prleft  or  church  he  pleafed,  provided  only 
that  he  did  it  to  fome ;  or,  if  he  made  no  fpecial  appoint- 
ment  or  appropriation  thereof,  they  were  paid  into  the  hands 
of  the  bifliop,  whofe  duty  it  was  to  diftribute  diem  among 

P  Co.  Lltt.  260.  t  Co.  Litt..  94, 

1  Finch.  L.  7S.  .    5  Gibfon*s  Britain.  \ 
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the  clergy,  and  for  other  pious  purpofcsj  accordlng  to  his 
own  difcretion^  * 

Mr  Cainden^  fays,  EngUnd  was  divided  into  pariflies  by 
archbifiiop  Honorius  about  the  year  630.  SirHenryHobart"*^ 
lays  it  down,  that  parifhes  were  firft  ereded  by  the  council  of 
Lateran,  which  was  held  A.  D*  11 79.  E^ch  widely  differiiTig 
from  the  other,  and  bpth  of  them  perhaps  from  the  truth ; 
which  will  probably  be  found  in  the  medium  between  the  two 
extremes.  For  Mr  Selden  has  clearly  fhewn  *,  that  the 
xlergy  lived  in  common  without  any  divifion  of  parifties, 
long  after  the  time  mentioned  by  Camden.  And  it  appears  - 
from  the  Saxon  laws,  that  parifhes  were  in  being  long  be- 
fore  thc  date  of  that  council  of  Lateran,  to  which  .they  are 
afcribed  by  Hobart. 

We  find  the  diftinflion  of  pariflies,  nay  even  of  mother-  1 
churches,  fo  early  as  in  the  laws  of  king  Edgar,  about  the  ' 
year  970.  Befbre  that  time  the  confecration  of  tithes  was  in 
general  arbitrary;  that  is,  every  man  paid  his  own  (as  wa» 
before  obferved)  to  what  church  or  parifh  he  pleafed.  But 
this  being  liable  to  be  attended  with  either  fraud,  or  at  leaft 
capfice,  in  the  perfons  paying;  and  with  either  jealoufies  or 
mean  compliances  in  fuch  as  were  competitors  for  receiving 
-them;  it  was  now  ordered  by  the  law  orking  Edgar^,  that 
**  dentur  omnes  decimae  primariae  ecclefiae  ad  quam  parochia  per^* 
*^  tinet!^  However,  if  any  thane,  or  great  lord,  had  a  church,' 
within  his  own  demefnc^,  diftinil  from  the  mother  church, 
in  the  nature  of  a  private  chapel;  then,  provided  fuch  church 
had  a  coemetery  or  confecrated  place  of  burial  belonging  to 
it,  he  might  allot  one  third  of  his  tithes  for  the  maintenance 
of  the  officiating  minifter :  but,  if  it  had  no  coemetery,  the 
thane  muft  himfelf  have  maintained  his  chaplain  by  fome 
other  means;  for  in  fuch  cafe  all  his  tithes  were  ordained  to 
be  paid  to  the  primariae  ecclejiae  or  mother  church*. 

>    t  Seld.  of  tlth.  9. 4.  2  Inft*  64$.  ^  of  tlthes,  c.  9. 

^ob.  296.  y  c.  I. 

*  in  his  Brttannuin  *  Ihid»  c,  a.      See  alfo  the  laws  of 

V  Hob.  29«  king  Canute,  c.  1 1.  about  theyear  1030. 
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This  provcs  that  the ,  kingdom  was  thcn  gencrally  di- 
vided  into  parilhes ;  which  divifion  happened  probably  not 
all  at  once,  but  by  dcgrees.  Fbr  it  fecms  pretty  clear  and 
certain,  that  the  boundarics  of  pariflies  wcre  originally  afcer- 
tairied  by  thofe  of  a  manor  or  manors :  fince  it  very  feldom 
happens  that  a  manor  extends  itfelf  ovcr  more  parilhes  than 
oiie,  though  there  are  often  many  manors  in  one  parifh. 
I  The  lords,  as  chriftianity  fprcad  itfelf,  began  to  build 
churches  upon  their  own  demefnes  or  waftes,  to  accommo- 
date  their  tenants  in  one  or  two  adjoining  iordfliips;  and,  in 
order  to  have  divine  fervice  regularly  performed  therein, 
obliged  all  their  tenants  to  appropriate  their  tithes  to  thc 
maintenance  of  the  one  officiating  minifter,  inftead  of  leaving 
them  at  liberty  to  diftribute  them  among  the  clergy  of  thc 
diocefe  in  general ;  and  this  traft  pf  land,  the  tithcs  whcrcof 
were  fo  appropriated,  formed  a  diftin£i  parifli.  Which  will 
well  enough  account  for  the  frequent  intermixture  of  pariflies 
one  with  another.  For,  if  a  lord  had  a  parcel  of  land  de- 
tached  from  the  main  of  his  eftate,  butnot  fufiicient  to  form 
a  parifli  of  itfelf,  it  was  natural  for  him  to  endow  his  newly 
crcGcd  church  with  the  tithes  of  thofe  4isjointed  lands^  efpc- 
cially  if  no  church  was  then  built  in  any  lordfliip  adjoining 
to  thofe  outlying  parcels. 

Thus  pariflies  werc  gradually  forntcd,  and  parifli  churches 
cndowed  with  the  tithes  that  arofe  within  the  circuit  aflTign-^ 
j  cd,  But  fome  lands^  cither  becaufe  they  were  in  the  hands 
of  irreligious  and  carelefs  owncrs,  or  wcre  fituate  in  forefts  and 
defart  places,or  fpr  other  now  unfearchable  reafons,  were  never 
united  to  any  parifli,  and  therefore  continue  to  this  day  extra- 
parochial  j  and  their  tithes  are  now  by  immemorial  cuftom 
payable  to  the  king  inftead  of  the  bifliop,  in  truft  and  confi- 
dence  that  he  will  diftribute  them  for  the  gencral  good  of  thc 
church* :  yet  extraparochial  waftes  and  marfli-lands,  when 
imprbvcd  and  drained,  are  by  the  ftatute  17  Geo.  11.  c.  37. 
to  be  aflefl!ed  to  ali  parochial  rates  in  the  parifli  next  adjoining. 
And  thus  much  for  the  ccclefiaftical  divifion  of  this  kingdom, 

•  z  laft.  647.     t  Rc;p.  44.     Cro.  Eliz.  512. 
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§.4.  ih  tjAvrs  of  UuGLASb.  li^ 

1.  The  civil  divifion  of  the  territory  df  England  is  intd  | 

counties,  of  thofe  counties  iritb  hiindfeds,  of  tihofe  hundreds 

into  tithings  ot  towns;     Which  divitiori,  as  it  now  ftands* 

feems  to  owc  it*s  original  to  king  Alfred:  Who,  to  pfevent  thd 

rapines  and  diforders  which  fdrilierly  prcvailed  in  the  realm, 

xnftituted  tithings  j  fo  called,  froln  the  Sdxon,  becaufe  tm 

ffeeholders  with  their  families  compofed  one.  Thefe  all  dwelt 

together,  and  were  fureties  or  free  pledges  to  the  king  for  the 

good  behaviour  of  each  other  j  and  if  any  offcnce  was  com- 

mitted  in  their  diftrifl:,  they  were  bouiid  to  have  the  ofFender 

forthcoming^.     And  therefore  aritiently  no  maii  was  fufFered 

to  abide  in  England  above  forty  days^  uhlefs  he  were  enrolled 

iii  fome  tithing  or  decennary*^.     One  of  the  principal*  inha- 

bitants  of  the  tithing  is  annUally  appoirited  to  prefide  over  the 

reft,  being  called  the  tithing-man,  the  headborough,  (words 

which  fpeak  their  own  etymolbgy)  and  in  fome  coiintries  thc 

borlholder,  or  borough's-ealdet,  being  fuppofed  the  difcreeteft 

man  in  the  borough,  town,  or  tithing*". 

TiTHiNGS,  towns,  or  vills,  are  of  the  lame  fignification 

in  law;  and  are  faid  to  havc  had,  each  of  thcm,  originally  a 

church  and  celebration  of  divine  fervice,  facraments,  and 

burials*^:  though  that  feems  to  be  rather  ^ri  ^cdlefiaftical, 

than  a  civil,  diftii^fkion.    The  word  t^wn  oir  vill  is  indeed, 

by  the  alteration  of  timcs  and  language,  now  becfome  a  ge- 

nerical  term,  comprehending  under  it  thc  feveral  fpecies  of 

cities,  boroughs,  and  common  towns.     A  city  is  a  town  in-  j 

cdrporated,  which  is  or  hath  been  the  fee  of  a  biihop':  and 

though  the  bilboprick  be  diflblved,  as  at  Weftminfter,  (a)  yet 

ftill  it  remaineth  a  city  ^     A  borough  is  now  underftood  to  be 

a  town,  either  corporate  or  not,  that  fendeth  burgefles  to 

parliament^.     Other  towns  there  are,  to  the  number  fir  Ed- 

k  Fiet.  1 .  47.  This  the  lawi  of  king  «/,  ^c^ 
Edward  tbe  confefTor,  c-  20.  very  juftl/        c  Mirr.  c.  1«  §•  3* 
^^M*^fumitiait  ikaxlmafecuritasyper         <t  Fmch.  L.  S* 
*^  quam  mrui  Jiaiii  firni]ffim9  fufiinentuf"y         *  i  InA.  115* 
•*  •^uat  boc  mtdo  fiebaty  quodfuh  de-^         f  Co.  Lltt.  109; 
**  ttnnalifidejujfione  debebant  effe  univer--         g  Litt.  §•  164J 

(a)  Thig  is  rather  an  unapt  example  of  the  truth  of  the  poHtion }  for 
^cfbninfter  is  not  a  borough  incorporatc.  Hargrave  Co.  Litt.  109. 
notcs  i  anU  3*  Sec  alfo  the  King  v.  Downs  and  anothcr/j  Ttffn  Rcp. 

H  2  ward 
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ward  Cokc  fays**  of  8803,  which  are  neither  cities  nor  bo- 
roughs ;  fome  of  which  have  the  privileges  of  markets,  and 
others  not ;  but  both  are  equally  towns  in  law.     To  feveral 
of  thcfe  towns  there  are  fmall  appendages  belonging,  called 
hamlet^s;  which  are  taken  notice  of  in-the  ftatute  of  Exeter% 
which  makes  frequent  mention  of  entire  vills,  demi  vills, 
ancl  hamlets.     Entire  vills  fir  Henry  Spelman^  conjeftures 
tp  have  confifted  of  ten  freemen,  or  frank-pledges,  demi-vills 
of  five^  and  hamlets  of  lefs  than  fivc.     Thefe  little  coUec- 
tions  of  houfes  are  fomctimes  under  the  fame  adminiftration 
as  the  town  itfelf,  fometimes  govefned  by  feparatc  oflicers  ; 
in  which  laft  cafe  they  are,  to  fome  purpofes.  in  law,  looked 
upon  as  diftinft  townfliips.     Thefe  towns,  as  was  before 
hinted,  contained  cach  originally  but  one  parifli,  and  one 
tithing ;  though  many  of  them  now,  by  the  cncrcafe  of  in- 
habitants,  are  divided  into  feveral  pariflaes  and  tithings ;  and, 
fometimes,  where  there  is  but  one  parifli  thcre  are  two  or 
more  vills  or  tithings. 

I  As  ten  families  of  freeholders  made  up  a  town  or  tithing, 
fo  ten  tithin^s  compofed  a  fuperior  divifion,  called  a  hun- 
dred,  as  confifting  of  ten  times  ten  iFamilies.  The  hundred 
is  governed  by  an  high  conftable  or  bailifF,  and  forriierly  there 
was  regularly  held  in  it  the  hundrcd  court  for  the  trial  of 
caufes,  though  now  faUen  into  difufc.  In  fomc  of  the  more 
northern  couijitieSf  t^fe  hundreds  arc  callcd  wapentakes'. 

The  fubdivifion  of  hundreds  into  tithings  fecms  to  be  moft 
peculiarly  the  invehtion  of  Alfred :  the  inftitutioh  of  hunr 
dreds  themfelvcs  he  rather  introduced  than  invcntcd.  For 
thcy  feem  to  have  obtained  -in  Denmark™ :  and  we  find  that 
in  France  a  regulation  of  this  fort  was  made  above  two  hun- 
dred  years  before;  fet  on  foot  by  Clotharius  and  Childebert, 
with  a  view  of  obliging  each  diftridl  to  anfwcr  for  the  robbe- 
ries  committed  in  it's  own  divifion.  Thcfc  divifions  were, 
in  that  country,  as  well  military  as  civil :  and  each  contained 
a  hundred  freemen,  who  wcre  fubjeQ:  to  an  ofiicer  called  the 
centenartus  s   a  numbcr  of  which  centenarii  were  themfdlvcs. 

l»'i  Inft.  116.  ,  1  Seld.  i«  ForTf/Zr.  f.  24. 

*  14  Edw.  I.  jn  Seld.  tit<  of  honour.  z.  5.  3. 

k  Gloff.  i74i 

fubje£t 


fubjeft  to  a  fuperior  oftcer  called  the  count  or  comes^.  And 
Jndeed  foraething  Kke  this  inftitution  of  himdreds  may  be 
traced  back  as  far  as  the  antient  Germans,  from  whom  were 
derived  both  the  Franks  who  became  mafters  of  Gaul,  and 
the  Saxons  who  fettled  in  England:  for  both  the  thingand 
the  name,  as  a  territorial  aflemblage  of  perfons,  from  which 
afterwards  the  territory  itfelf  might  probably  receive  it's  dend- 
mination,  were  well  known  to  that  warlike  people.  **  Centi^ 
^^  ni  ex  Jingt4lis  pagis  funty  idque  ipfum  inter  fuos  vocantur  s  et 
*^  quod  primo  numerus  fuity  jam  nomen  et  honor  eji  <>." 

An  indefinite  number  of  thefe  hundreds  make  up  a  county  i 
or  fliire.  Shire  is  a  Saxon  word  fignifying  a  divifion ;  but  a 
county,  comitatusy  is  plainly  derived  from  comesy  the  count 
of  the  Franks  ;  that  is,  the  earl,  or  alderman  (as  the  Saxons 
called  him)  of  the  fhire,  to  whom  the  government  pf  it  was 
intrufted.  This  he  ufually  exercifed  by  his  deputy,  ftill  J 
cailed  in  Latin  vice-comesy  and  in  Englifti,  the  flierifF,  fhrievc, 
or  fhire-reeve,  fignifying  the  ofEcer  of  the  fhire ;  upon  whom 
by  procefs  of  time  the  civil  adminiftrationbf  it  is  now  totally 
devolved.  In  fome  coupties  there  is  an  intermediate  divi- 
iion,  between  the  fhire  and  the  himdreds,  as  lathes  in  Kent, 
and  rapes  in  Suflex,  each  of  them  containing  about  three  or 
four  hundreds  apiece.  Thefe  had  formerly  their  lathe-recves 
and  rape-reeves,  afting  infubordination  to  the  fhire-reeve. 
"Where  a  county  is  divided  into  three  of  thefe  intermediate 
jurifdi£l;ions,  they  are  called  trithings^,  which  were  anti- 
ently  gov^ned  by  a  trithing-reeve.  Thefe  '  trithings  ftill 
fubfift  in  the  large  county  of  York,  where  "by  an  eafy  cor* 
ruption  they  are  denominated  ridings  -,  the  north,  the  eaft, 
and  the  weft-riding.  The  number  of  counties  in  England 
and  Wales  have  been  difFerent  at  difFerent  times :  at  prefeht 
they  are  forty  in  England,  aiid  twelve  in  Wales. 

Three  of  thefe  counties,  Chefter,  Durham,  and  Lancaf-  | 
ter,  are  called  counties  palatine.     The  two  former  are  fuch 
by  prefcription,  or  immemorial  cuftom  ;  or,  at  leaft  as  old 
as  the  Norman  conqueft^ :  the  latter  was  created  by  king 
Edward  III,  in  favour  of  Henry  Plantagenet,  firft  earl  and 

n  Montefq.  Sp.  L.  30.  17.  P  LL»  Ediv»  c*  34. 

o  Tacic.  Je  mcrih,  German*  6.  *i  Sekl.  ^itt  hon.  2.  5.  8« 
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theti  duke  of  Lancafter^;  whofe  heirefs  being  married  to 
John  of  Gant  the  king's  fon,  the  franchife  was  greatly  en-« 
larged  and  confirmed  in  parliament%  to  honour  John  of 
Gant  himfelf,  whom,  onthe  death of  his father-in-law,  the 

t  ting  had  alfo  created  duke  of  Lancafter^  Counties  palatinc 
are  fo  called  apalatio;  becaufe  the  owners  thereof,  the  eatl 
of  Chefter,  the  biftiop  qf  Durham,  and  the  duke  of  Lancaf- 
ter,  had  in  thofe  counties  jura  regalia^  as  fully  as  the  king 
hath  in  his  palace  \  regalem  potejiatem  in  omnibusy  as  Brac- 
ton  expreffes  it".  They  might  pardon  treafons,  murders,  and 
felqnie^;  they  appointed  alljudgesandjuftices  of  the  peace; 
all  wri^s  and  indiftments  ran  in  their  names,  as  in  otheT 
counties  in  the  king's ;  and  all  offences  were  faid  to  be  done 
againft  their  peacp,  and  ijot,  as  in  other  places,  CQptra  pacem 
domini  regis^.  Apd  indeed  by  the  antient  law,  in  all  peculiar 
jurifdiftions,  pfiences  were  faid  to  be  done  againft  his  peace 
in  whofe  court  they  were  tried:  in  a  court-leet,  contrapacem  do» 
ptini:  in  the  court  of  a  corporation,  c<intrapacem  ffalUvorum; 
in  thp  fheriff^s  court  or  tourn,  contra  pacem  vice-cotnitis^* 
Thefe  palatine  privilcges  (fo  fimilar  to  the  regal  independent 
jurifdifkions  ufurped  by  the  great  barons  on  the  continent, 
during  the  weak  and  infant  ftate  bf  the  firft  feodal  kingdoms 
in  Europey)  were  in  all  probability  originally  granted  to  the 
counties  of  Chefter  and  Durham,  becaufe  they  bordered  upon 
inimical  countries,  W^les  and  Scotland :  in  order  that  thc 
inhabitant^,  having  juftice  adminiftered  at  home,  jnight  not 
be  objiged  to  go  out  of  the  county,  and  leave  it.^pen  to  the 
enemy's  incurfions ;  and  that  the  owners,  being  eneouraged 
by  fo  large  an  authority,  might  be  the  more  watchful  in  it's 
defence.  Ap-d  upon  this  account  alfo  there  were  formerly two 
other  counties  palatine,  Pembrokefliire  and  Hexhamfhire ;  the 
latter  now  united  with  Northumberland:  but  thefe  were  abo-^ 

.  liflied  by  parliament,  the  fornier  in  27  Hen.  VIII,  the  latter 
in  14  Eliz.  And  in  27  Hen.  VIII,  likewife,  the  powers  be- 
fpre  mentioned  of  owners  of  count jes  palatine  were  abridged  ; 

'  Pat.  25  Edto.  JII,  ps  I.  m.  18.  215.     7  Rym.  138. 

Scld.  ibidr     Sandford^s  gen.  hjft,  112.  u  /.  3.  c,  8.  §.  4. 

4  Inft.  204^  w  4  Inft*  204. 

«  Cart,  36  Ed^io,  III,  n,  9.  *  Seld.  in  lieng,  magn*  r,  2, 

\  Fat,  51  Edw.  III,  w.  33.  pipw4.  Y  RpbartfQn.  ph^.  V.  i.  60, 

the 
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the  reafon  for  thcir  continuance  in  a  manner  ceafing :  though 
ftill  all  vmX.%  are  witnefTed  in  their  names»  and  all  forfeituf^s 
Ibr  treafon  by  the  common  law  accrue  to  them^. 

Of  thefe  thrce,  the  county  of  Durham  is  now  the  only  | 
one  remaining  in  the  hands  of  a  fubjeft.     For  the  earldom 
of  Chefter,  as  Camden  teftifies,  was  united  to  the  crown  by 
Henry  III,  and  has  ever  fince  given  title  to  the  king's  eldcft 
fon.     And  the  county  palatine,  or  duchy,  of  Lancafter,  was 
the  property  of  Henry  of  Bolingbroke,  the  fon  of  John  of 
Gant,  at  the  timc  when  he  wrefted  the  crown  from  king 
Richard  II,  and  aiTumed  the  ftile  of  king  Henry  IV,     But  hc 
was  too  prudcnt  to  fufFer  this  to  be  united  to  the  crown;  left 
if  hc  Ibft  one,  he  ihould  lofe  thc  other  alfo.  For,  as  Plowden* 
and  fir  Edward  Cokc**  obferve,  *'  he  knew  he  had  the  duchy 
^^  of  Lancafter  by  fure  and  indefeafible  title,  but  that  his 
**  title  to  the  crown  was  not  fo  aflured :  for  that  aftcr  the 
**  deceafe  of  Richard  II  the  right  of  the  crown  was  in  thc 
^'  heir  of  Lionel  duke  of  QXzxtxxz^^fecond  fon  of  Edward  III ; 
*'  John  of  Gant,  father  to  this  Henry  IV,  being  but  thc 
^fourth  fon.**    And  therefore  he  procured  an  aft'  of  parlia- 
ment,  in  the  firft  year  of  his  reign,  ordaining  that  the  duchy 
of  Lancafter,  and  all  other  his  hereditary  eftates,  with  all  their 
roplties  and  franchifes,  fliould  remain  to  him  and  his  heirs  for 
cver;  and  fliouldremain,defcend,beadminiftered,andgovern- 
cd,  in  like  manner  as  if  he  never  had  attained  the  regal  dignity : 
and  thus  they  defcended  to  his  fon  and  grandfon,  Henry  V 
and  Henry  VI ;  many  new  territories  and  privileges  being 
annexed  to  the  duchy  by  the  former*^.     Henry  VI  being  at- 
tainted  in  i  Edw.  IV,  this  duchy  was  declared  in  parliament 
to  have  become  forfeited  to  the  crown**,  and  at  the  fame  time 
an  a£t  was  made  to  incorporate  the  duchy  of  Lancafter,  to 
continue  the  county  palatine  (which  might  otherwife  have 
determined  by  the  attainder*)  and  to  make  the  fame  parcel 
of  the  duchy:  and,  farther,  to  veft  the  whole  in  king  Ed- 
ward  IV  and  his  heirs,  hings  of  England^  for  cverj  but  under 


«  4.  Inft.  205, 

e  Farl.  2  Hw.  V,  n,  30.  3  Hen.V, «.  1 5. 
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a  feparate  guiding  and  govetnance  from  the  other  inheritances 
of  the  crown.  And  in  i  Hen.  VII  anothet  a£k  was  made,  to 
refume  fuch  partof  the  duchy  lands  as  had  been  difmembered 
from  it  in  the  reign  of  Edward  IV,  and  to  veft  the  inheritance 
of  the  whole  in  the  king  and  his  heirs  for  ever,  as  amply  and 
largely,  and  in  like  manner,  form,  and  condition,  feparate  from 
'the  crown  of  England  and  pofTei&on  of  the  {^me,  as  the  three 
Henricsand  EdwardIV,or  anyof  them,had  and  held  the  famc^- 

I  The  iile  of  Ely  is  not  a  county  palatine,  though  fome- 
times  erroneoufly  called  fo,  but  only  a  royal  franchife :  thc 
bifhop  having,  by  grant  of  king  Henry  the  foAyjura  regalia 
within  tfie  ifle  of  Ely  5  whereby  he  exercifes  a  jurifdiftion 
ovcr  all  caufes,  as  well  criminal  as  civil^. 

There  are  alfo  counties  corporate :  which  are  certain  cities 
and  towns,  fome  with  more,  fome  with  lefs  territory  annexed 
to  them;  to  which  out  of  fpecial  grace  and  favour  thekings 
of  England  have  granted  the  privilege  to  be  counties  of  them- 
felves,  and  not  to  be  comprized  in  any  other  county ;  but  to 
be  governed  by  their  own  flierifl^s  and  otljer  magiftrates,  fo 
that  no  oflicers  of  the  county  at  large  have  any  power  to  in- 
termeddle  therein.  Such  are  London,  York,  Briftol,  Nor- 
wich,  Coventry,  and  many  others.  And  thus  much  of  thc 
countries  fubjeft  to  the  laws  of  England. 

'  Some  havc  entertained  an  opinion  feems  to  have  been  underftood  veryearly 

(Plowd.  220,  I,  2.     Lamb.  u^cbeiort.  after  the  ftatute  of  Henry  VII,  that  thc 

233.  4  Inft.  206.)  that  by  this  a£b  the  duchy  of  .Lancafter  was  by  no  meatis 

right  of  the  duchy  vefled  only  in  the  na*  thereby  made  a  feparateinheritance  from 

tura/,  and  not  in  the  pohtical  perfon  of  thc  reft  of 'the  royal  patrunony ;  finco  it 

king  Henry  VII,  as  formerly  in  that  oi  defcended,  with  the  cfown,  to  the  half- 

Henry  IV  ;  and  was  defcendible  to  his  blood  in  the  inftances  of  queenMary  and 

natural  hcirs,  indepcndent  of  the  fucccf-  queen  Elizabcth :  which  it  could  oot 

iion  to  the  crown.     And,  if  this  notion  have  donc,  as  the  cftate  of  a  merc  duke 

were  well  founded,   it  might  have  be-  ef  Lancafter,  in  thc  common  courfe  of 

come  a  vcry  curious  queftionatthetimc  legal  defccnt.  The  bcttcr  opinion  thcrc- 

of  the  revolution  in  1 688,  in  whom  thc  fore  feems  to  be  that of  thofe  judges,  who 

right  of  the  duchy  remained  after  king  held  (Plowd.  24i.)  that  notwithftand- 

James^s  abdication,  and  prcvious  to  the  ing  the  ftatutc  of  Hen.  VII  (which  waa 

attainder  of  the  pretended    prince  of  only  an  aft  of  refumption)  the  duchy 

■    Wales.  But  it  is  obfcrvablc,  that  in  the  ftill  rcmained  as  cftabliflied  by  the  aft  of 

fame  aft  the  duchy  of  Cornwail  is  alfo  Edward  IV;   feparatc  from  thc  other 

vefted  in  king  Henry  VII  andhis  heirs;  pofleflions  of  the  crown  in  order  and 

which  could  nevcr  bc  intendcd  in  any  government,  but  united  in  point  of  in- 

event  to  be  fcparated  from  the  inherit-  heritance. 
arice  of  the   crown.      And  indeed  it        S  4  Inft.  220. 
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THE  objefbs  of  the  laws  of  England  arc  fo  vcry- 
numerous  and  extcnfive,  that,  in  order  to  confi- 
der  them  with  any  tolerable  eafe  and  perfpicuity, 
it  will  be  neccfl^iry  to  diftribute  them  methodically, 
undcr  proper  and  diftin£t  heads;  avoidingas  much  as  poflible 
divifions  too  large  and  comprehenfive  on  the  one  hand^  and 
too  trifling  and  minute  on  the  otber ;  both  of  which  are 
Cqually  produ£tive  of  confufion, 

Now, 


'ia2  Tbe  RiGHTS  Booic  !• 

Now,  as  municipal  law  is  a  rule  of  civil  condu£l^  cbm- 
manding  what  is  right,  and  prohibiting  what  is  wrong ;  or 
as  Ciccro  *,  and  after  him  our  Brafton  •*,  have  exprefled  it^ 
JanBio  jujiay  jubens  honefla  et  prohibens  contraria  ;  it  foIIowSy 
that  the  primary  and  principal  objefts  of  the  law  are  rights 
and  wRONGs.  In  the  profecution  thereforc  of  thefe  commen« 
taries,  I  fliall  foUow  this  very  fimple  and  obvious  divifion ; 
and  fliall  ih  the  firfl  place  confider  the  rights  that  are  com- 
manded,  and  fecondly  the  ivrongs  that  are  forbidden,  by  thc 
laws  of  England. 

RiGHTs  arc  however  liable  to  another  fubdivifion  :  being 
cither,  firft,  thofe  which  concern  and  are  annexed  to  the  per- 
fons  of  men,  and  are  then  cdllcdjura  petfonarum  orthe  rigits 
ofperfons  ;  or  they  are,  fecondly,  fuch  as  a  man  may  acquirc 
over  external  obje£is,  or  things  unconnefked  with  his  perfon, 
which  are  ftilcd  jura  rerum  or  the  rights  ofthings*  Wrongs 
alfo  are  divifible  into,  firft,  private  wrongs^  which,  being  an 
infringement  merely  of  particular  rights,  concem  indivi- 
duals  only,  and  are  called  civil  injuries ;  and  fecondly,  public 
nvrongsy  which,  being  a  breach  of  general  and  public  rights, 
affeft  the  whole  community,  and  are  called  crimes  and  mif- 
demcfnors. 

The  objefts  of  the  laws  of  England  falling  into  this  four- 
fold  divifion,  thc  prefent  commentaries  will  thereforc  con&il 
of  thc  four  foUowing  parts:  i.  The  rights  of  perfons  ;  with 
thc  means  whereby  fuch  rights  may  be  either  acquired  or 
loft.  2.  The  rights  of  things ;  with  th^  mcans  alfo  of  acquiring 
and  lofing  them.  3.  Private  wrongSj  or  civil  injuries;  with 
thc  mcans  of  redreflTmg  them  by  law.  4.  Public  wrongs^  or 
crimes  and  mifdemefnors;  with  thc  means  of  prcvcntion  and 
puniflimcnt.   / 

We  are  now,  firft,  to  confider  thc  rights  ofperfons;  with 
thc  means  of  acquiring  and  lofing  them. 

•  ?i  fhWiff.  ij|,  ^  /.  if  f.  3. 
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Now  the  rights  of  pcrfons  that  arc  commanded  to  be  oHk 
ferved  by  the  municipal  law  are  of  two  forts :  firft,  fuch  as 
zre  due  /rom  every  citizen,  which  are  ufually  called  civil 
duties ;  and,  fecondly,  fuch  as  belong  to  him,  which  is  thc 
more  popular  acceptation  of  rights  or  jura.  Both  may  indeed 
be  comprized  in  this  latter  divifion ;  for,  as  ali  focial  duties 
»re  of  a  relative  nature,  at  the  fame  time  that  they  are  duc 
from  one  man,  or  fet  of  men,  they  muft  alfo  be  due  to  ano- 
ther.  But  I  apprehend  it  will  be  more  clear  and  eafy,  to 
confider  many  of  them  as  duties  required  from,  rather  than 
as  rights  belonging  to,  particular  perfons.  Thus,  for  in- 
ftance,  allegiance  is  ufually,  and  therefore  moft  eafily,  con- 
fidered  as  the  duty  of  the  people,and  proteftion  as  the  duty  of 
the  magiftrate ;  and  yet  they  are,  reciprocally,  the  rights  as 
well  as  duties  of  each  pther.  AJlegiance  is  the  rjght  of  thc 
magiftrate,  and  proteflion  the  right  of  the  people. 

Persons  alfo  are  divided  by  the  law  into  either  natural 
perfons,  or  artificial.  Natural  perfons  are  fuch  as  the  God  o£ 
nature  formed  us ;  artificial  are  fuch  as  are  created  and  de-. 
vifed  by  hun^an  laws  for  the  purpofes  of  fociety  and  govern- 
ment,  which  are  called  corporations  or  bodies  politic. 

The  rights  of  perfons  confidered  in  their  natural  capacitie$ 
are  alfo  of  two  forts,  abfolute,  and  relative.  Abfolute,  which 
are  fuch  as  appertain  and  belong  to  particular  meii,  merely  as 
individuals  or  fingle  perfons :  relative,  which  are  incident  to 
them  as  members  of  fociety,  and  ftanding  in  various  relations 
to  each  other.  The  firft,  that  is,  abfolute  right^,  will  be  the 
fubjeci  of  the  prefent  chapter, 

By  the  abfolute  r^ghts  of  individu^s  we  mean  thofe  which  j 
are  fo  in  their  primary  and  ftrifteft  fenfc ;  fuch  as  would  be- 
long  to  their  perfons  nierely  in  a  ftate  of  nature,  and  which 
(Cvery  man  is  entitled  to  enjoy,  whether  out  of  fociety  or  in  it- 
But  with  regard  to  the  abfolute  duties^  which  man  is  bound 
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to  pcrform  conCdered  as a mereindividual,  it  is not to  be ex- 
pefted  that  any  human  municipal  law  (hould  at  all  explain 
ot  cnforCe  them.  For  tbe  end  and  intent  of  fuch  laws  being 
only  to  regulate  the  behaviour  of  mankind,  as  they  are  mem-i^ 
bers  bf  fociety,  and  ftand  in  various  relations  to  each  other^ 
they  have  confequently  no  conccrn  with  any  other  but 
focial  or  relative  duties.  Let  a  man  thefefore  be  cver  fo 
abandoned  in  his  principles,  or  vitious  in  his  praftice,  pro- 
vided  he  keeps  his  wickednefs  to  himfelf,  and  does  not  offcnd 
againft  the  rules  of  public  decency,  he  is  out  of  the  reach  of 
human  laws.  But  if  he  makes  his  vices  public,  though  they 
be  fuch  as  feem  principally  to  afFeft  himfelf,  (as  drunkennefs, 
orthe  like)  they  then  bccome,  by  the  bad  example.they  fet> 
of  pemicious  efFefts  to  Ibciety ;  and  therefore  it  is  then  the 
bufinefs  of  human  laws  to  correft  them.  Here  the  circum- 
ftance  of  publication  is  what  alters  the  nature  of  thc  cafe* 
Puhlic  fobriety  is  a  relative  duty,  and  thercfore  enjoinedby 
our  laws  ',  private  fobriety  is  an  abfolute  duty,  which,  whe- 
thcr  it  be  performed  or  hot,  human  tribunals  can  ncver 
know ;  and  therefore  tliey  can  ncver  enforce  it  by  any  civil 
fan^ion.  But  with  refped  to  rights^  the  cafe  is  difereht. 
Human  laws  define  and  enforce  as  well  thofc  rights  which 
bclong  to  a  man  confidered  as  an  individual,  as  thofe  which 
belong  to  him  confidered  as  related  to  others. 

FoR  the  principal  aim  of  fociety  is  to  proteft  individuals  in 
thc  enjoyment  of  thofe  abfolute  rights,  which  were  vcfted  in 
them  by  the  immutable  laws  of  nature ;  but  which  could  not 
be  preferved  in  peacc  without  that  mutual  affiftance  and  inter- 
courfe,  which  is  gained  by  the  inftitution  of  friendly  and  fo- 
cial  communities.  Hence  it  foUows,  that  the  firft  and  pri- 
mary  end  of  human  laws  is  to  maintain  and  regulate  thefe  ab^ 
folute  rights  of  individuals.  Such  rights  as  are  focial  and  re- 
lative  refult  from,  and  are  pofterior  to,  the  formation  of  ftatea 
and  focieties:  fo  that  to  maintain  and  regulate  thefe,is  clearly 
a  fubfcquent  confideration.  And  therefore  the  principal 
view  of  human  laws  is,  or  ought  always  to  be,  to  explain,  ^ 
pifoteft,  and  enforce  fuch  rights  as  are  abfolute,  which  in 

themfelvcsv 
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themfelves  are  few  and  fimple ;  an4  then  fuch  rights  as  are 
relative,  which,  arifing  from  a  variety  of  connexions^  will  bc 
f  ar  more  numerous  and  more  complicated.  Thefe  wiH  take 
up  a  greater  fpace  in  any  code  of  laws,  and  hence  may  ap^ 
pear  to  be  more  attended  to,  though  in  reaUty  they  are  not, 
than  the  rights  of  the  former  kind,  Let  us  therefore  proceed 
to  examine  how  far  all  laws  ought,  and  how  far  thc  laws 
of  England  a<9:ually  do,  takc  notice  of  thefe  abfolute  rights» 
and  provide  for  their  lafting  fecurity. 

The  abfolute  rights  of  man,  confidered  as  a  free  agent,  cn* 

dowed  with  difcernment  to  know  good  from  evil,  and  with 

power  of  choofing  thofe  meafures  which  appear  to  him  to  be 

moft  defirable,  are  ufually  funmied  up  in  one  general  appcl- 

lation,  and  denominated  the  natural  liberty  of  mankind. 

This  natural  liberty  confifts  properly  in  a  power  of  ading  as 

one  thinks  fit,  without  any  reftraint  or  control,  unlefs  by  thc 

law  of  nature  j  being  a  right  inherent  in  us  by  birth,  and 

one  of  the  gifts  of  God  to  man  at  his  creation,  when  hc  cn- 

dued  him  with  the  faculty  of  free-will.     But  every  man»{ 

when  he  enters  into  fociety,  gives  up  a  part  of  his  natural  li- 

berty,  as  the  price  of  fo  valuable  a  purchafe ;  and,  in  confi'- 

deration  of  receiving  the  advantages  of  mutual  commerccy 

obliges  himfelf  to  conform  to  thofe  laws,  which  the  commu-^ 

nity  has  thought  proper  to  eftablifli.     And  this  fpecies  of  le- 

gal  obedience  and  conformity  is  infinitely  more  dcfirablc  than 

that  wild  and  favage  liberty  which  is  facrificed  to  obtain  it. 

For  no  man,  that  confiders  a  moment,  would  wifh  to  retaiti 

the  abfolute  and  uncontrolled  power  of  doing  whatever  he 

pleafes :  the  confequence  of  which  is,  that  every  other  mau 

would  alfo  have  the  fame  power;  and  then  ihere  would  be  no 

fecurity  to  individuals  in  any  of  the  enjoyments  of  life.     Po-  J 

litical  therefore,  or  civil  liberty,  which  is  that  of  a  member 

of  fociety,  is  no  other  than  natural  liberty  fo  far  reftrained  by 

human  laws  (and  no  farther)  as  is  neceflary  an4  expedient 

for  the  general  advantage  of  the  public  ^.     Hence  we  may 

coUecl:  that  the  law,  which  reftrains  a  man  from  doing  mif- 

c  ffcuUas  gjus,  ^uod  cuijut  factre  iiift,  n\fi  ^ttidjurefrobliavr,     Jnft,  x.  3  •  f . 
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chief  to  his  fellow-citizens,  though  it  dim?fiilhes  the  natural, 
increafcs  the  civil  liberty  o'f  niankind ;  but  that  every  wanton 
and  caufelefs  reftraint  of  the  will  of  the  fubjeft,  whether 
pra61ifed  by  a  monarch,  a  nobility,  or  a  poptkt  aflembly,  is 
a  degree  of  tyr.anny :  nay,  that  even  laws  themfelves,  whe- 
ther  made  with  or  without  our  confent,  if  they  f egulate  and 
conftrain  our  conduft  in  matters  of  mere  indifFerence,  with- 
out  any  good  c?nd  in  view,  are  regulations  deftru€live  of  li- 
berty:  whereas,  if  any  public  advantage  can  arife  from  bbferv- 
ing  fuch  precepts,  the  control  of  our  private  inclinations,  in 
one  or  two  particular  points,  will  conduce  to  preferve  our  ge-* 
neral  freedom  in  others  of  more  importance  ;  by  fupporting 
that  ftate  of  fociety,  which  alone  can  fecure  our  independ- 
cnce.  Thus  the  ftatute  of  king  Edward  IV**,  which  forbad 
the  fine  gentlemen  of  thofc  times  (under  the  degree  of  a  lord) 
to  wear  pikes  upon  their  flioes  or  boots  of  more  than  two 
inches  in  length,  was  a  law  that  favoured  of  oppreffion  ;  bc- 
caufe,  however  ridiculous  the  fafliion  then  in  ufe  might  ap- 
pear,  the  reftraining  it  by  pecuniary  penalties  could  ferve  no 
I  purpofe  of  common  utility.  But  the  fta.tute  of  king  Chirles 
11%  which  prefcribes  a  thing  feemingly  as  indiffereht, 
(a  drefs  for  the  dead,  who  are  all  ord^red  to  be  buried  in  wool- 
len)  is  a  law  confiftent  with  public  liberty;  for  it  encourages 
the  ftaple  trade,  on  which  in  great  meafure  depends  the  uni- 
verfal  gpod  of  thc  nation,  So  that  laws,  when  prudently 
framed,  are  by  no  means  fubverfive  but  rather  introduftivc  of 
liberty;  for  (as  Mr  Locke  has  well  obferved*")  where  there  is 
rio  law  there  is  no  freedom.  But  then,  on  the  other  hand, 
that  conftitution  or  frame  of  government,  that  fyftem  of 
laws,  is  alone  calculated  to  maintain  civil  liberty,  which 
lcaves  the  fubjeft  entire  mafter  of  his  own  conduft,except  in 
thofe  points  wherein  the  public  good  requircs  fome  direftion 
or  reftraint. 

The  idea  and  praftice  of  this  political  or  civil  liberty  flou- 
xifli  in  their  hi^heft  vigour  in  thefe  kingdoms,  where  it  faUs 
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little  fliort  of  perfcftion,  and  can  only  be  loft  or  deftroycdby 
the  foUy  or  demcrits  of  it^s  owncr :  thc  legiflature,  and  of 
courfe  the  laws  of  England^  being  peculiarly  adapted  to  the 
prefervation  of  this  ineftimable  bleffing  even  in  the  meaneft 
fubjefl.  Very different  from  the  modcrn  conftitutionsof other 
ftates,  on  the  continent  of  Europe,  and  from  the  genius  df 
the  knperial  law;  which  in  general  arc  calculatcd  to  veft  an 
arbitrary  and  defpotic  power,  of  controlling  the  aftions  of  thc 
fubjca,  in  the  prince,  or  in  a  few  grandees.  And  this  fpirit  j 
of  liberty  is  fo  deeply  implanted  in  our  conftitution,  and 
rooted  even  in  our  very  foil,  that  a  flave  or  a  negro,  the  mo« 
ment  he  lands  in  England,  falls  under  the  proteftion  of  thc 
laws,  and  fo  far  becomes  a  freeman  ? ;  though  the  mafter^s 
right  to  his  fcrvice  mx^  pojfihl^  ftill  continue, 

The  abfolute  rights  of  evcry  Englifliman,  (which,  taken 
in  a  political  and  extenfive  fenfe>  are  ufually  callcd  their  liber- 
ties)  as  they  are  founded  on  nature  and  reafon,  fo  they  ar« 
coeval  with  our  form  of  govcmment;  though  fubjeft  at  times 
to  fluauate  and  change:  their  eftablifliment  (excellent  as  it 
is)  being  ftill  human.  At  fome  times  we  have  feen  them  dc* 
prefled  by  overbearing  and  tyrannical  princes  \  at  others  fo 
luxuriant  as  even  to  tend  to  anarchy,  a  worfc  ftate  than  ty* 
ranny  itfelf,  as  any  government  is  better  than  none  at  all. 
But  the  vigour  of  our  free  conftitution  has  always  delivered 
the  nation  from  thefe  embarraflments :  and,  as  foon  as  thc 
convulfibns  confequcnt  on  the  ftrugglc  have  been  over,  the 
balance  of  our  rights  and  liberties  has  fettlcd  to  it's  propcr 
level;  and  their  fundamental  articles  have  been  from  time  to 
time  aflferted  in  parliament,  as  often  as  they  were  thought  to 
be  in  danger.  * 

FiRST,  by  the  great  charter  of  liberties,  which  was  obtain- 
cd,  fword  in  hand,  from  king  John^  and  afterwards,  with 
fome  alterations,  confirmed  in  parliamcnt  by  king  Henry  the 
third,  his  fon.  Which  charter  contained  yery  fcw  new  | 
grants;  but,  as  fir  Edward  Coke^  obferves,  was  for  the  moft 
part  declaratoryof  the  principal  grounds  of  the  fundamental 

C  Salk.  666«     See  ch.  14«  b  2  Iflft.  proem* 
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bws  of  England.    Afterwards  by  the  ftatute  called  confirmam 
iio  cartarum  *,  whercby  the  great  charter  is  direfted  to  be  al- 
lowed  as  the  common  law;  all  j.udgment8  contrary  to  it  are 
declared  void;  copies  of  it  are  ordered  to  be  fent  to  all  cathe-» 
dral  churches,  and  read  twice  a  year  to  the  people ;  and  fen* 
tence  of  excommunication  is  dire&ed  to  be  as  conftantly  de- 
nounced  againft  ali  thofe  that  by  word,  deed,  or  counfel,  a£t 
contrary  thereto,  or  in  any  degree  infringe  it.     Next,  by  a 
multitude  of  fubfequent  corroborating  ftatutes  (fir  Edward 
Coke,  I  think,  reckons  thirty-two*^,)  from  the  firft  Edward 
I  to  Henry  the  fourth.     Then,  after  a  long  interval,  by  thepe-- 
tition  ofright ;  which  was  a  parliamentary  declaration  of  the 
liberties  of  thc  peoplc,  afi!ented  to  by  king  Charles  the  firft  in 
the  beginning  of  his  reign.     Which  was  clofely  followed  by" 
the  ftill  more  ample  conceffions  made  by  that  unhappy  prince 
to  his  parliament,  before  the  fatal  rupture  between  them;  and 
by  the  many  falutary  laws,  particularly  the  habeas  corpus  a£fc, 
I  pafled  under  Charles  the  fecond.     To  thefe  fucceeded  the  bill 
ofrightsy  or  declaration  delivered  by  the  lords  and  commons 
to  the  prince  and  princefs  of  Orange  13  February  1688;  and 
afterwards  enadked  in  parliament,  when  they  became  king 
and  queen :  which  declaration  concludes  in  thefe  remarkable 
words;  <<  and  they  do  claim,  demand,  and  iufift  upon,  all 
**•  and  fingular  thc  premifes,  as  their  undoubted  rights  and 
*<  lihcrties.**     And  the  a£t  of  parliament  itfelf  *  recognizes 
<(  aU  and  fingular  the  rights  and  liberties  afTerted  and  daim*' 
<^  cd  in  thc  faid  declaration  to  be  the  true,  antient,  and  in- 
^«  dubitable  rights  of  the  people  of  this  kingdom."     Laftly, 
thcfe  libertics  werc  again  afTerted  at  the  commencement  of 
the  prefent  ccntury,  in  the  a8  of  fettlemeni^y  whereby  the 
crown  was  limited  to  his  prefent  majefty's  illuftrious  houfe : 
and  fome  new  provifions  were  added,  at  the  fame  fortunate 
acra,  for  better  fecuring  our  religion,  laws,  and  libcrtiesi 
which  thc  ftatute  declarcs  to  be  "  the  birthright  of  the  peo- 
«*  ple  pf  England,"  according  to  the  antient  doftrinc  of  thc 
common  law^ 
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ThuS  much  for  thc  declaration  of  our  rights  and  Uber- 
tics.  The  rights  thcmfelves^  thus  defined  by  thefe  fcvcral 
ihituteS)  confift  in  a  numbcr  of  prlvatc  inmiunities ;  which 
"will  appcar^  from  what  has  bccn  prcmifcd,  to  bc  indced  no 
other,  than  cither  that  refiiuum  of  natural  libcrty)  which  is 
not  requircd  by  the  laws  of  fociety  to  bc  facrificcd  to  public 
.  convcniencc ;  or  clfe  thofe  civil  privilcges,  which  focicty  hath 
'^^^g^gcd  to  providc,  in  lieu  of  the  natural  libcrtics  fo  givcn 
up  by  individuals.  Thefe  thcrefore  were  formcrly,  cithcr  by 
inhetitance  or  purchafe,  the  rights  of  all  mankind ;  but,  in 
AiDft  othcr  co^ntries  of  the  world  being  now  morc  or  lcfs  dc- 
bafed  and  dcftroyed,  they  at  prefent  may  be  faid  to  remain,  in 
a  pecullar  and  emphatlcal  manner,  thc  rights  of  thc  pcople 
tof  England.  And  thcfe  may  bc  rcduccd  to  threc  principal  or  | 
primary  articlcs;  the  right  of  perfonal  fccurity,  thc  right  of 
perfonal  libcrty,  and  the  right  of  private  propcrty  :  bccaufc» 
as  thcrc  is  no  othcr  known  mcthod  of  compulfion,  or  o£ 
abridging  man's  natural  frcc  will,  but  by  an  infringcmcnt 
or  diminution  of  orle  or  other  6f  thcfe  important  rights,  thfe 
prcfcrvaftion  of  thefcj  invi<^atc,  may  juftly  bc  faid  to  include 
Ac  prcfcrvation  of  our  civU  immunitles  in  Acir  lafgcft  and 
moft  extenfive  fenfe^ 

I.  The  right  oi.  pcrfoiial  fccurity  confifts  in  a  perfon*s 
llcgal  and  uninterruptcd  cnjoymcnt  of  his  life,  his  limbs,  his 
body,  his  health,  and  his  rcputation^ 

i.  LitE  is  the  immediata  gift  of  God,  aright  inhel'ent  by  \ 
nature  in  cvery  Indlvidual';  aild  It  begins  In  contemplation  o£ 
hw  as  foon  as  ah  infant  Is  able  to  ftir  in  the  mothcr*s  womb. 
For  if  a  woman  Is  qulck  with  child,  and  by  a  potion  or  othfcr- 
Urife,  kiilcth  it  In  her  wonib;  or  If  any  one  beat  her,  Where- 
^  by  the  child  dieth  in  her  body^  arid  flic  is  delivered  of  a  dead 
thild;  this,  thoUgh  not  miirder,  was  by  the  antient  law  homi- 
cidc  or  manflaughtcr^     Btit  the  modcm  law  doth  not  look 

«  Sl  aUquis  muVurem  pregfianuih  per-    matumfuerjt,  et  maximeji  furrit.anma-' 
eujferity  vel  ei  venenum  dederitf  f>er  quod    tum^  facit  bmkidium,     Bra^lon*  /•  3» 
fecerit  ahortivam  j  Ji  puerperi%m  jam  for^     c.  2  z  • 
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upon  this  oiFence  in  quite  fq  atrocious  a  light,  but  mereH  as 
a  heinous  mifdemefnor  ^. 

An  infant  in  ventre  fa  mere^  or  xn  the  mother^s  \nromb,  19 
fuppofed  in  law  to  be  born  for  many  purpofes.  It  is  capable 
of  having  a  legacy,  or  a  furrender  of  a  copyhold  eftate  made 
to  it.  It  may  have  a  guardian  affigned  to  it^  \  and  it  is  ena- 
bled  to  have  an  eftate  limited  to  it's  ufe,  and  to  take  after- 
ntrards  by  fuch  limitation,  as  if  it  werc  then  aftually  bom*'. 
And  in  this  point  the  civil  law  agrees  with  ours*. 

^.  A  man's  limbs  (by  which  for  the  prefent  we  only 
underftand  thofe  members  which  may  be  ufeful  to  him  in 
fight,  and  the  lofs  of  which  alone  amounts  to  mayhem  by  thc 
common  law)  are  alfo  tbe  gift  of  the  wife  crcator,  to  enablc 
him  to  proteft  himfelf  from  external  injuriesin  aftateof  na* 
ture.  To  thefe  therefore  he  has  a  natural  inherent  right; 
and  they  cannot  be  wantonly  deftroyed  or  difabled  without  a 
manifeft  breach  of  civil  liberty. 

BoTH  the  life  ax>d-  limbs  of  a  man  are  of  fuch  high  valae, 
In  Ae  eftimation  of  the  law  of  England,  that  it  pardons  cven 
homicide  if  committed  fe  defendendoj  or  in  order  to  prefervc 
^them.  For  whatever  is  done  by  a  man,  to  fave  either  life  or 
member,  is  lookcd  upon  as  done  upon  the  higheft  neceffity 
and  compuiiion.  Therefore  if  a  man  through  fear  of  death 
or  mayhem  is  prevailed  upon  to  execute  a  deed,  or  do  any 
other  legal  aft  j  thcfe,  though  accompanied  with  all  other 
the  rcquifite  folemnities,  may  be  afterwards  avoided,  if  forced 
upon  him  by  a  well-grounded  apprehenfion  of  lofing  his  life, 
or  even  his  limbs,  in  cafe  of  his  non-cbmpliance'.  And  the 
fame  is  alfo  a  fufficient  excufe  for  the  commiffion  of  many 
mifdemefnors,  as  will  appear  in  the  fourth  book.  The  con* 
ftraint  a  man  is  under  in  thefe  circumftances  is  called  in 
law  durefsy  from  the  Latin  dimties^  of  which  there  are  two 

P  3  Inib.  50.  liguntur  mrtrufn  natura  tjfe^  cum  dt  eorttm 

S  Sut.  12  Car.  !I.  &.  24.  cmmodo  agatur,    Ff,  t.  5.  26. 

<  Sut.  xo  &  I  r  W.  ni.  c.  i6v     ■  t  2  liift.  483, 

•  S^l  in  uterojunty  injure  civUi  inteU  ... 

'  •'    forts; 


^rtiS ;  diar€&  (^  imprifoQment,  whete  Sl  ma|i  a^ually  lofes  his 
Jiberty;  af  which  we  flwU  prefently  fpcak ;  and  durcfs  pef 
tninasy  where  the  hatdftiip  is  only  threatened  and  impending^ 
which  is  that  we  are  now  difcourfing  of*  Dureft  per  minof 
|s  cither  for  feafof  lofs  of  life,  pr  elfe  for  fear  of  mayhem,  or 
Jofs  of  limb.  And  this  feair  muft  be  upon  fui&cientreafon^ 
**  mny^  as  Brafton  ejcprefles  it,  ^^ fujpicio  cujujlthet  vani  et 
*'  meticuloft  hominis^  fid  talis  qui  pqjftt  cadere  in  Knrum  con^an^ 
**  tem%  talis  enim  debei  e£e  metus^  qui  infe  conttHeat  vitae  perit^ 
^  cufumy  aut  corporis  cruciaium\  A  f^r  of  battery,  of 
being  beat^n,  though  never  fo  well  grpu|ide4>  is  no  durefs ; 
neither  is  tbe  fear  of  havf ng  pne's  houfe  burned,  or  one'$ 
goods  taJceps  away  and  deftroyed ;  becaiiife  in  thefe  cafes> 
flioiild  the  threat  be  perfprin^d»  a  man  m|iy  have  fatisfa<Si:ioo 
by  recovering  equivaient  damages^ :  but  no  fuitable  atone' 
ment  can  be  made  for  the  lofs  of  life^or  limb»  And  the  in-> 
dulgence  iltewn  to  a  man  uader  tfais,  the  principal,  fort  of 
durefs,  the  fear  of  lofing  his  iife  or  limbs,  agreejs  aUb  with 
that  maxim  of  the  civii  law ;  igmfcitur  $i  ftufanguimm  fuum 
qtuiliter  quaUter  redetnptum  voluk  '• 

The  lair  not  only  regards  life  and  meftdber,  and  prote^ 
cvcry  man  in  tfae  enjoyment  of  them,  but  alfo  furni&es  him 
with  every  thing  neceftary  for  their  fupport.  For  thete  as  np  | 
man  (o  indigent  or  wretched,  but  Ixe  may  dcmaad  a  fupply 
fufficient  for  all  the  necefiities  of  itfc  from  die  more  opuient 
part:of  thecommunity,ji>y  mieanscf  tbc  fevaralAatutes  ena6^ 
ed  for  the  reUef  of  tlie  poor,  of  wfaich  ia  tfacir  proper  plaees. 
A  humanc  provifion ;  yet,  though  4i£iated  by  the^ rinciples 
of  fociety,  difcountenanced  by  die  Koman  laws.  For  t)^ 
edi3s  of  the  cmperor  Conftantine  commanding  tfae  public  to 
inaintain  die  children  of  thofe  wfao  were  unabk  to  providc 
for  them,  4n  prder  to  prevcnt  the  murder  and  esepofur^c  of  in- 
fants,  an  inftitution  f^unded  on  tfae  (ame  principle  as  o«r 
foundling  bofpitals,  tfaough  comprized  m  tbe  Tfaeod^fiao 
codey,  were  rejefted  in  Juftinian's  colleflion. 


■  /.  a.  c.  5. 

«  Tf.  4«.  ai.  X 

^  ajatt.  4S3. 
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These  rights,  of  life  and  member,  can  only  bc  determmed 
by  thc  dcath  of  the  perfon;  which  was  formerly  accounted 
to  bc  either  a  civil  or  natural  death.  The  civil  dcath  com- 
menced,  if  any  man  was  baniflied  or  abjured  the  realm  *  by 
the  procefs  of  the  common  law,  or  entered  into  rcHgion ; 
that  is,  went  into  a  monaftery,  and  became  there  a  monk  pro- 
feiTcd:  in  which  cafes  he  was  abfolutely  dead  in  law,  and  his 
next  heir  fhould  have  his  eftate,  For,  fuch  baniftied  man  was 
cntirely  cut  off  from  fociety;  and  fuch  a  monk,  upon  his  pro- 
feftion,  renounccd  folemnly  all  fecular  concems:  andbefides, 
as  thc  popifli  clergy  claimedan  cxemption  from  thc  dutiesof 
civil  lifc  and  thc  cojnmands  of  the  temporal  magiftrate,  thc 
gcnius  of  thc  Englifli  laws  would  not  fuffer  thofe  pcrfons  to 
cnjoy  the  bencfits  of  fociety,  who  fecluded  themfelvcs  from  it, 
and  rcfufed  to  fubmit  to  its  regulations  *.  A  monk  was  therc- 
forc  accounted  civiliter  mortuus^  and  when  he  cntered  into  rc- 
ligion  niight,  like  other  dying  men,  make  his^teftamcnt  and 
executors  ;  or,  if  hc  madc  none,  the  ordinary  might  grant  ad- 
jRiiniftration  to  his  next  of  kin,  as  if  he  werc  affcually  dead  iii- 
teftate.  And  fuch  exccutors  and  adminiftrators  had*  the  fame 
powcr,  and  might  bring  the  fame  aftions  for  dcbts  duc  to  thc 
religious,  and  were  liable  to  the  fame  a£lion8  for  thofe  ducyr^wt 
him,  as  if  he  wcre  naturally  deceafed**.  Nay,  fo  far  has  this 
principle  been  carricd,  that  whch  one  was  bound  in  a  bond  to 
an  abbot  and  his  fucceffors,  and  afterwards  made  his  executors 
and  profeffed  himfelf  a  monk  of  thc  famc  abbey,  and  in  procefs 
of  timc  was  himfclf  madc  abbot  thereof ;  here  the  law  gavc 
him,  in  the  capacity  of  abbot,  an  a£kion  of  debt  againft  his  own 
executors  to  recovcr  the  mohey  due*^.  In  fliort,  a  monk  or  re- 
ligious  was  fo  effe£l:ually  dead  in  law,  that  a  leafe  made  evcn  to 
a  third  pcrfon,  during  the  life  (generally)  of  one  wjio  after- 

•  wards  became  a  monk,  dctermiHcd  by  fuch  his  entry  into  re- 
ligion:  for  which  rcafon  lcafes,  and  other  conveyances  for  lifc, 

•  werc  ufually  madc  to  have  ^nd  to  hold.for  thc  term  of  one's 
.  natural  life**.     But,  evcn  in  the  times  of  popcry,  thc  law  of 

«  Co.  Litt.  133.  twetad  eum  qui  non  dchtt  gtrere c^cium» 

«  Thit  was  alfo  a  jrule  in  the  feodal  b  Litt.  §.  200. 

lavTf  l,  2,  t.zj^defiiteffemiieifeculijfui  c  Co.  Li^t.  133. 

faffus  efimiies  Cbrjflii  nechenefciumfer»  *  %  Hep.  4.8.  Co*  Litt.  132. 

"     '  England 
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England  took  no  cognizance  of  profe/Jion  in  any  foreign 
country,  becaufe  the  faft  could  not  bc  tried  in  our  courts*  % 
and  therefore,  (ince  the  reformation,  this  difability  is  held  to 
be  abolifhed  ^ :  as  is  alfo  the  difability  of  baniihment,  con-* 
fequent  upon  abjuration,  by  Itatute  21  Jac.  I.  c.  28. 

This  natural  Kfe  being,  as  was  before  obferved,  the  im- 
mediate  donation  of  the  great  creator,  cannot  legally  be  dif- 
pofed  of  or  deftroyed  by  any  indiyidual,  neither  by  thc  perfon 
hiixifelf,  nox  by  a:ny  other  of  his  fellow-creatures,  merely  upon 
their  own  authority.  Yet  neverthelefs  it  may,  by  the  divine 
permifTion,  be  frequently  forfeited  for  the  breach  of  thofe  lawg 
af  ibciety,  which  are  enforced  by  the  fanflion  of  capital  pu- 
^fhments ;  of  the  nature,  reftriftions,  e^pedience,  and  le<* 
gality  of  which,  we  may  hereafter  more  conveniently  inquire 
in  the  concluding  book  of  lihefe  commentaries.  Atprefent,  I 
ihaU  only  obferve>  that  whenever  the  porijlitution  of  a  ftate  yefts 
in  any  man,  or  body  of  men,  a  power  pf  deftroying  at  plea* 
fure,  without  the  dire6lion  of  laws,  the  lives  or  members  of 
the  fubje£l;,  fuchiconftitution  is  in  the  higheft  degree  tyran^ 
nical:  and  that  whenever  any  latvs  dire£l  fuch  deftru£kion  for 
light  and  trivial  caufes,  fuch  laws  are  likewife  tyrannical» 
though  in  an  inferior  degree :  becaufe  here  the  fubje£l  is 
aware  of  the  danger  he  is  expofed  to,  and  may  by  prudent 
caution  provide  againft  it.  The  ftatute  law  of  England  does 
therefore  very  feldom,  and  the  common  Jaw  does  nevcr  in- 
fli£l  any  punifhment  extending  to  life  or  limb,  unlefs  upon 
the  bigheft  neceffity :  and  the  conftitution  is  an  utter  ftranger 
to  any  ^^bitrary  power  of  killing  or  maiming  the  fubje£l  with- 
out  ^eexprefs  warrant  of  law.  **  Nullus  lihn  homoi^  fays  the 
great  charter  ^,  ^^  aliquo  tnodo  deftruatUTy  nifi  per  legale  judi'^ 
^*  cium  parium  fuorum  aut  per  legem  terraeP  Which  words, 
**  aliqm  modo  defiruatury^  accoyding  to  fir  Edward  Coke ^, 
include  a  prohibiuon  not  only  of  killingt  and  maimingi  but 
alfo  oitorturing  (to  which  our  laws  are  ftrange^s)  and  of  cvery 
oppreffion  by  colour  of  an  illegal  authotity.  And  it  i^  cnad- 
cd  by  the  ftatute  5  Edw.  III.  c.  9.  that  no  man  fliall  be  forc* 

«  Co.  Litt.  132.  K  c.  29. 

*    <■  I  S.alk,  162;  J  *>  a  Inft.  48. 
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judged  of  life  <ri  Itmb,  contrary  to  the  grcat  chirter  and  th6. 
law  of  the  land  :  and  again,  hy  (tatute  28  Edwt  III.  c.  3« 
that  no  man  (hall  be  put  to  death^  wilbout  beingbrought  ta 
anfwer  by  due  procefs  of  law, 

3,  Besides  thofe  limbs  and  members  that  may  be  necef* 
fary  to  a  /nan,  in  order  to  defend  hjmfelf  or  annoy  his  ene* 
my,  the  reft  of  his  perfon  or  body  is  alfo  entitled,  by  the  fam^ 
patural  right,  to  fecurity  from  fhe  cprppral  infults  of  me» 
naces,  aflaults,  beating,  and  Wounding  y  thougb  fuch  ipfultf 
aimount  not  to  deftruftion  of  life  pr  member. 

4,  The  prefervation  of  a  man's  health  from  fuch  pra^^ices 
;is  may  prejudice  or  annoy  it  ^  and 

5,  The  fecurity  of  his  rcputation  or  good  name  from  the 
arts  of  detra£tion  and  flander,  are  rights  to  which  every  man 
is  entitled,  by  reafon  and  ndtural  juftice ;  fince  without  thcfe 
it  is  impoffible  to  have  the  perfeft  enjoyment  of  any  other  ad-^ 
t^antage  or  right,  But  thefe  three  laft  articles  (bein^  of  much 
lcfs  importance  than  thofe  which  have  gofte  befote,  and  thofc 
which  are  yet  tp  come)  it  will  fufiice  to  haye  barely  mention-»' 
ed  among  the  rights  of  perfotis :  refefrifig  the  more  minute 
difcuflion  of  thcir  feveral  branches,  to  thofe  parts  of  ou? 
commentaries  which  treat  of  the  infringement  of  thcfe  rigbt$<j 
ixnder  the  4iead  ©f  perfon^l  wrongs. 

11.  Next  to  perfonal  fecurity,  the  law  of  England  rcgards, 
ftffcrts,  and  preftdrves  the  perfonal  libetty  of  individuais.  TbiJl 
perfolial  liberty  confifts  in  the  powcr  of  locopmotion^  of 
phanging  fituation,  or  moving  one^s  perfon  ta  whatfoevcr 
place  one*s  own  inclination  may  dil^ftj  without  irtiprifoim» 
mcnt  or  reftraint,  unlefa  by  dne  courfe  of  lav^.  eoncerhing 
which  w^  «lay  mak^  the  fame  obf(6tvatton$  as  opon  iht  prc-» 
ceding  article ;  that  it  is  a  rigbt  fHricbly  natural  ^  thdt  thst 
}aws  pf  En^l;fnd  have  ftever  abridged  it  withtmt  fufficitnt 
caufe  i  andjr  that  in  this  kingdonl  it  cannot  evcr  be  abridgctj 
at  the  mere  difcretion  pf  the  magiftrate,  without  the  explicit 
permifliQn  of  the  lawst   Hgre  again  the  language  of  ttie  great 

charter 
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charter^  h,  that  no  freeman  fhall  be  taken  or  imprlfonedy 
but  by  the  lawful  judgment  of  his  equaU,  or  by  the  law  of 
the  land.  And  pfiany  fubfequent  old  ftatutes  j  exprefsly  di« 
reiiy  that  no  man  (haU  be  taken  6r  imprifoned  by  fuggeftion 
or  petition  to  the  kiiig  or  his  council,  unlefs  it  be  by  legal 
indidmentj  or  the  procefs  of  thecommon  law.  By  thc  pc- 
tition  of  right,  3  Car.  I,  it  b  ena£ted,  that  no  frceman  (hall 
be  imprifoned  or  detained  without  caufe  {hcwn^  to  which  he 
may  make  anfwer  according  to  iaw.  By  16  Car.  I.  c.  lo,  if 
any  perfon  be  reftrained  of  his  liberty  by  order  or  decrcc  o£ 
any  illegal  court,  or  by  command  of  the  king^s  majefty  in 
perfon,  or  by  warrant  of  the  council  board»  or  of  ^ny  6f  thc 
privy  coundn  j  he  fhall,  npon  demand  of  his  council^  have 
a  -writ  of  ha^eas  ^orpusy  to  bring  his  body  before  the  court  of 
king's  benA  or  common  pleas ;  who  (hall  determine  whe. 
ther  the  caufe  of  his  commitmerit  be  juft,  and  thereupon 
do  as  to  juflice  fhall  appertain.  And  by  31  Car.  II.  c.  t. 
commonly  called  the  habeas  corpus  aB^  the  methods  of  ob- 
taining  this  writ  are  fo  plainly  pointed  out  and  cnforced,  that, 
fo  loiig  as  this  ftatute  remains  unimpeached,  no  fubjed  of 
England  can  be  long  detained  in  prifon,  except  in  thofe 
cafes  in  which  the  law  requires  and  juftifies  fuch  detaincr. 
And,  left  this  aft  fhould  be  evaded  by  demanding  unreafon- 
able  bail,  or  fureties  for  the  prifonei^s  appearance,  it  is  dc- 
clared  by  i  W.  &  M.  ft.  2.  c.  2.  that  exccfrive  bail  ought 
not  to  be  requircd* 

Of  great  importance  to  the  public  is  the  prefervation  of  this 
perfonal  liberty:  for  if  once  it  were  left  in  the  power  of  any, 
the  higheft,  magiftrate  to  imprifon  arbitrarily  whomeverhcot 
his  officers  thought  proper,  (as  in  France  it  is  daily  praf^ifed 
by  the  crown  ^)  there  would  foon  be  an  end  of  all  other  rights 
and  immunities.  Some  have  thought,  that  unjuft  attacks,  even 
upon  life,  or  property,  at  the  arbitrary  will  of  the  magiftrate, 

'  c.  t^.  thoTity,  that,  daring  the  mild  admini- 

j   5  Ed«r.  fll.  c.  9«  15  Edw.  III.  ftnition  of  cardinal  Fleury,  above  54CX>o 

ft.  5.  c.  4.     28  £dw.  III.  c.  3.  •  lettresdecacbetyitt^\S\xt^iM^TktY\Qf\n^\ti 

^  l  have  beeo  afTured  upon  good  aii-  ground  of  thefamous  ^^Wcunigenltus. 
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are  lefs  dangerous  to  the  commonwealth,  than  fuch  as  are 
made  upon  the  perfonal  libcrty  of  the  fubjeft,  Tp  bercave 
a  man  of  life,  or  by  violence  to  confifcate  his  eftate,  without 
accufation  or  trial,  v/ould  be  fo  grofe  and  nptorious  an  zSt  o£ 
defpotifm,  as  muft  at  once  convey  the  alarm  of  tyranny 
throughout  the  whole  kingdom:  but  confinemcnt  of  the  per- 
fon,  by  fecretly  hurrying  him  to  gapl,  where  his  fufferings 
are  unknown  or  forgottQn,  is  a  lefs  public,  a  lefs  ftriking^ 
and  therefore  a  more  dangerous  enginc  of  arbitrary  govem-< 
ment.  And  yet  fometimes,  when  the  ftate  is  ia  real  danger, 
even  this  may  be  a  neceffary  mcafure,  But  the  happinfefs  of 
our  conftitution  is,  that  it  is  not  left  to  the  executive  power 
to  determine  when  the  danger  of  the  ftate  is  IJygreat,  as  to 
render  this  meafurc  expedient :  for  it  is  thc  parliament  onlyjj 
or  legiflative  power,  that,  whenever  it  fees  proper,c^i  authorizc 
the  crown,  by  fufpending  the  habeas  corpus_2LO:  for  a  fhort  and 
limited  time,  to  imprifon  fufpefted  perfons  without  giving 
any  reafon  for  fo  doing  5  a^  the  fcnate  of  Rome  was  wont  to 
have  recourfe  to  a  diftator,  a  magiftrate  pf  abfolute  authority, 
when  they  judged  the  republic  in  any  imminent  danger.  Thc 
decree  of  the  fcnate,  which  ufually  preceded  the  nominatioa 
of  this  magiftrate,  ^^dent  operam  confules^  ne  quid  refpuhlicadetri^^ 
**  nienti  capiaty^  was  callcd  th&fenatm  confultum  ultimae  «^- 
cejfttatis,  In  like  manner  this  experimcnt  ought  only  to  be 
tried  in  cafes  of  extrenle  emergency  ^  and  in  thefe  the  nation 
parts  with  it's  liberty  for  a  while,  in  order  to  prcfcrvc  it  foc 
cver.  ,  •  *  ' ' "   ' 

The  confinement  of  the  perfon,  in  any  wife,  is  animpri-* 
fonment.  So  that  the  keeping  a  man  againft  his  will  in  a 
private  houfe,  putting  him  in  the  ftocks,  arrcfting  or  forci- 
bly  detaining  him  in  thc  ftreet,  is  an  imprifonmcnt^  And 
the  law  fo  much  difcourages  unlawful  confinement,  that  if  a 
man  is  under  durefs  ofimprifonmenty  whjch  ^e  before  explain- 
ed  to  mean  a  compuifion  by  an  illegal  reftraint  of  liberty,  un- 
til  he  feals  a  bond  or  the  like  %  he  may  allege  this  durefs,  and 
avoid  the  extortcd  bond.  But  if  a  man  be  lawfuUy  imprifoncd. 

1  2  Inft.  589. 

and 
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and  either  to  procure  his  difcharge,  or  on  any  othcr  fair  ac-^ 
count,  feals  a  tond  or  a  deed,  this  is  not  by  durefs  of  impri-f 
fonment,  and  he  is  npt  at  liberty  to  avoid  it".  To  make 
imprifonment  lawful,  it  muft  either  be  by  procefs  from  thc? 
courts  pf  judicature,  or  by  warrant  from  fome  legal  officer 
having  authority  to  commit  to  prifonj  whichwarrant  mufl: 
be  in  writing,  ynder  the  hand  and  feal  pf  the  magiftratc,  and 
exprefs  the  caufes  of  the  commitment^  in  order  to  be  exa- 
mined  into  (if  neceflary)  upon  a  habeas  corpus^  If  there  be 
j\o  caufe  exprefled,  the  gaoler  is  not  bound  to  detain  the 
prifoner  °.  For  the  law  judges  in  this  refpeft,  faith  fit  Ed- 
ward  Coke,  like  Feftus  the  Romaiii  governor  \  that  it  is  un- 
T-eafonable  to  fend  a  prifonei^  and  not  to  fignify  withal  thc 
primes  allegcd  againft  him.  , 

A  NATURAL  and  regular  confequence  of  this  perfonal  H-^ 
berty,  is,  that  every  Jpglifliman  may  claim  a  right  to  abidc 
in  his  own  coiintry  fo  long  as  he  pleafes;  and  not  to  be 
driven  from  it  unlefs  by  the  fentence  of  the  law.  The  king 
indeed,  by  his  roy^l  prerogative,  may  iflue  out  his  writ  ne 
fxeat  regnum^  and  prohibit  any  of  his  fubjefts  from  going  into 
foreign  parts  without  licence  ^  This  may  be  ncceflary  for 
the*piibric  fervice  and  fafeguard  of  the  commonwealth.  But 
no  power  on  earth,  except  the  authority  of  parliament,  can 
fend  any  fubjed:  of  England  out  ofxht  land  againft  his  will  ; 
no,  not  even  a  criminal.  For  exile,  and  trarifportation,  arc 
'  punifliments  at  prefent  unknown  to  the  common  law  j  and^ 
whenever  the  latter  is  nowinflifted,  it  is  either  by  thc  choicc 
of  the  criminal  himfelf  to  efcapc  a  capital  punifliment,  or  elfc 
by  the  exprefs  direftion  of  forae  modern  aft  of  parliament.  To 
this  purpofe  the  great  charter  p  declares,  that  no  freeman  fliall 
be  baniflied,  unlefs  by  the  judgment  of  his  pecrs,  or  by  the  law 
pf  the  land.  And  by  the  habeas  corpus  aft,  3 1  Car.  II.  c.  2. 
(that  fecond  magna  caria^  and  ftable  bulwark  of  our  liberties) 
it  is  enafted,  that  no  fubjeft  of  thia  realm,  who  is  an  inhabitant 
of  England,  Wales,  or  Berwick,  fliallbe  fent  prifoncf  into 
Scotland,  Ircland,  Jcrfey,  Guernfcy,  or  places  beyond  thc 

»  2  Inft.  482.  o  F.  N.  B.  85. 

»  Jbid.  52,  53.  P  c.  29, 

1 1  feas  \ 
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feas ;  (whcrc  thcy  cannot  have  the  full  bcnefit  and  protcc- 
tion  of  the  common  law)  but  that  all  fuch  imprifonments  ihall 
be  illegal ;  that  the  perfon,  who  fhall  dare  to  commit  another 
contrary  to  this  law,  Ihall  be  difabled  from  bearing  any  of- 
'  fice,  fhall  incur  the  penalty  of  a  praemumref  and  be  incapablc 
of  rcceiving  the  king's  pardon :  and  the  party  fufFering  fliall 
alfo  have  his  private  aftion  againft  the  perfon  committing,  and 
all  his  aiders,  advifers  and  abettors,  and  fliall  recover  treble 
cofts  *,  befides  his  damages,  which  no  jury  fliall  afl!efs  at  tefs 
than  five  hundred  pounds. 

The  law  is  in  this  refpefl  fo  benignly  and  Hberally  con- 
ftrued  for  the^  benefit  of  the  fubjeft,  that,  though  ivithin  the 
realm  the  king  may  command  the  attendance  and  fervice  of 
all  his  liegemen,  yet  he  cannot  fend  any  man  oid  of  the 
realm,  even  upon  the  public  fervice ;  excepting  failors  and  • 
foldiers,  the  nature  of  whofe  employment  neceflarily  implies 
an  exception :  he  cannot  even  conftitule  a  man  lord  deputy 
or  lieutenant  of  Ireland  againft  his  will,  nor  make  him  a  fo- 
reign  ambaffador-*'.  For  this  might  in  reality  be  no  more 
than  an  honourable  exile. 

III.  The  third  abfolute  right,  inherent  in  every  Englifli- 
jnan,  is  that  of  proper^y :  which  confifts  in  the  free  ufe,  en- 
joyment,  and  difpofal  of  all  his  acquifitions,  without  any  con- 
trol  or  diminution,  fave  only  by  the  laws  of  the  land,  The 
original  of  private  property  is  probably  founded  in  nature,  a6 
will  be  more  fully  explained  in  the  fecond  book  of  the  enfuing 
commentaries :  but  certainly  the  modifications  tmder  which 
we  at  prefent  find  it,  the  method  of  conferving  it  in  the  pre- 
fent  owner,  and  of  tranflating  it  from  man  to  man,  are  en- 
tirely  derived  from  fociety  :  and  are  fome  of  thofe  civil  ad- 
vantages,  in  exchange  for  which  every  individual  has  refigned 
^  partof  his  natural  liberty.  Thc  laws  of  England  arc  there- 
fore,  in  point  of  honour  and  juftice,  extremely  watchful  in  af- 
certaining  arid  protefting  tlils  rjght.  Upon  this  principle  the 
great  charter""  has  declared  thatno  freeman  fliall  be  difleifed, 
pr  divcfted,  of  his  freehold,  or  of  his  liberties,  or  free  cuf- 

%  2  InH,  46t  »  c.  29« 
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jtoms,  butby  the  judgmcnt  of  his  peers,  or  by  the  law  of  thc 
lancU  And  by  a  variety  of  antient  ftatutes '  it  is  ena£led» 
that  no  maifs  lands  or  goods  fhall  be  feifed  into  the  king'$ 
handSj  againft  the  great  charteri  and  the  law  of  the  land  ; 
and  that  no  man  (hall  be  diiinherited)  nor  put  out  of  his 
franchifes  or  freehold,  unlefs  he  be  duly  braught  to  anfwer, 
and  be  forejudged  by  courfe  of  law;  and  if  any  thing  be  donc 
to  the  contrar j,  it  (hall  be  redrefTed,  and  Eolden  for  none. 

So  great  moreover  is  the  regard  of  the  law  for  private 
property,  that  it  will  not  authorize  the  leaft/  violation  of 
itj  no,  not  cven  for  the  general  good  of  the  whole  cora-» 
munity.  If  a  nei*^  road,  for  inftance,  were  to  be  made 
through  the  grounds  of  a  private  perfon,  it  might  perhaps 
beextenfively  beneficial  to  the  public  j  but  tlie  law  permits 
no  man,  or.  fet  of '  men,  to  do  this  without  confent  of  the 
owner  of  the  land.  In  vain  may  it  be  urged,  that  the  good 
^of  the  iftdividual  ought  to  yield  to  that  of  the  community ; 
foT  it  would  be  dangerous  to  allow  any  private  man,  or  even 
any  public  tribunal,  to  be  the  judge  of  this  common  good^ 
and  to  decide  whether  it  be  expedient  or  no.  Bcfides,  the 
^ublic  good  is  in  nothing  more  efTentially  interefted,  than  in 
the  proteiftion  of  every  individuaFs  private  rights,  as  model- 
led  by  the  ihunicipal  law.  In  this  and  fimilar  cafes  the  legif- 
lature  alone  can,  and  iiideed  frequently  does,  interpofe,  and 
compel  the  individual  to  acquiefce.  But  how  does  it  inter- 
pofe  and  comjpel  ?  Not  by  abfolutely  ftripping  the  fubjeft  of 
his  property  in  an  arbitrary  manner  j  but  by  giving  him  a  fuU 
indemnification  and  equivalent  for  the  injury  thereby  fuf* 
tained.  The  public  is  now  confidered  as  an  individual, 
treating  with  an  indiyidual  for  an  exchange,  AII  that  the 
lcgiflature  does,  is  to  obllge  the  owner  to  alicnate  his  poflcC» 
Jions  for  a  reafonable  price ;  and  even  this  is  an  exertion  of 
power,  which  the  legiflature  indulges  with  c^utiop,  an4 
^hich  riothing^but  tbe  kgiflature  can  perforin, 

NoR 
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NoR  is  this  the  only  inftance  in  which  thc  law  of  the  land 
has  poftponed  even  public  neceffity  ,to  the  facred  and  invio-i 
lable  rights  of  private  propcrty.  For  no  fubjefl:  of  England 
can  be  conftrained  to  pay  any  aids  or  taxes,  even  for  the  de- 
fence  of  the  rcalm  or  the  fupport  o(  government,  but  fuch  as 
are  impofed  by  his  own  confent,  or  that  of  his  reprefenta- 
tives  in  parliament.  By  the  ftatute  25  Edw.  I.  c.  5.  and  6. 
k  is  provided,  that  the  king  fhall  not  take  any  aids  or  tafks,i 
but  by  the  common  affent  of  the  realm.  And  what  that  com- 
mon  aifent  is,  is  more  fully  exf  lained  by  34  Edw.  I.  ft.  4. 
c.  I .  which '  enafts,  that  no  talliage  or  aid  fliall  be  taken 
without  the  aflent  of  the  archbiftiops,  biftiops,  earls,  barons, 
knxghts,burgefres,  and  other  freemcn  of  the  land :  and  again, 
by  14  Edw.  III.  ft.  2.  c.  j.  the  prelates,  earls,  barons,  and 
commons,  citizens,  burgefTes,  and  mcrchants  fliall  not  be 
charged  to  make  any  aid,  if  it  be  not  by  the  comiTion  aflent 
of  the  great  men  and  commons  in  parliament.  And  as  this 
fundamental  law  had  been  fhamefully  evaded  under  many 
fucceeding  princesj  by  compulfive  loans,  and  benevolcnces 
cxtorted  wjthout  a  real  and  voluntary  confent,  it  was  made 
an  aarticle  in  the  petition  of  right  3  Car.  I,  that  no  man  fliall 
be  compelled  to  yield  any  gift,  loan,  or  bonevblence,  tax,  or 
fuch  like  charge,  without  common  confent  by  adl  of  parlia- 
ment.  And,  laftly,  by  the  ftatute  i  W.  &  M.  ft.  2.  c.  2. 
it  is  declared,  that  levying  money  for  or  to  the  ufe  of  the 
crown,  by  pretence  of  prerogative,  without  grant  of  parliar* 
ment;  or  for  longer  time,  or  in  other  manner,  than  the  famq 
is  or  fhall  be  granted  5  is  iUegal, 

In  the  three  preceding  articles  we  have  taken  a  fhort  view 
of  the  prihcipal  abfolute  rights  which  appertain  to  every  Eng-i 
lifhman.  But  in  vain  would  thefe  rights  «be  declared,  afcer-» 
tained,  and  proteded  by  the  dea4  letter  of  th^  la^s,  if  thq 

m 

t  See-the  Introdudlion  to  tke  great  nothijig  more  than  a  fort  of  tranfl^tion 

charter,  {edit,  Oxm*,)  Juh  anno  iz^j  ^  Itlto  Latin  of  the  confirmatio  cartaruntf 

wherein  !t  is  ihewn  that  this  ftatute  de  25  Bdw.  I,  which  was  originally  pub* 

ialUagio  non  concedendo,  fuppofed  to  have  liihed  in  the  Norman  language. 
kcen  made  in  34.  £dw.  l,  is  in  reality 
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conftiitutidn  had  provided  no  other  method  to  fccurd  their  ac- 
tual  enjoyment.  It  has  therefore  eftabliflied  ceitain  other 
auxiliary  fubordinate  rights  of  the  fubjeft,  which  ferve  prin- 
cipalljr  as  outworks  or  barriers,  to  prote£t  and  maintsiin  in* 
violate  the  threc  great  and  primary  right8,of  perfonal  fecurity, 
perfonal  liberty,  and  private  property.     Thefc  are, 

.  I.  The  conftitution,  powers,  and  privilegcs  of  parlla« 
ment,  of  which  I  ftiall  treat  at  large  in  the  enfuing  chaptcr. 

2.  The  limltation  of  the  king^s  prerogative,  by  bounds,  ib 
certain  and  notorious,  that  it  is  impoffible  he  fliould  either 
miftake  or  legally  exceed  them  without  the  confent  of  the 
people*  Of  this  alfo  I  ftiall  treat  jn  it's  proper  place.  Tlic 
ibrmcr  of  thefe  keeps  the  legiflative  power  in  due  health  and 
vigour,  fo  as  to  make  it  improbable  that  laws  fliould  be  cp- 
afted  deftruftive  of  general  liberty :  the  latter  is  a  guard  upon 
the  executive  power,  by  reftraining  it  from  aSing  either  be- 
yond  or  in  contradiftion  to  the  laws,that  are  framed  and  efta- 
bliflied  by  the  other. 

3.  A  THiRD  fubordinate  right  of  every  Englifliman  is  that 
of  applying  to  the  courts  of  juftice  for  redrefs  of  injuries. 
Since  the  lawis  inEngland  the  fupreme  arbiter  of  every  man*s 
life,  liberty,  and  property,  courts  of  juftice  muft  at  all  times 

s 

be  open  to  the  fubjeft,  and  the  law  bc  duly  adminiftered 
therein.  The  emphatical  words  of  magna  carta^,  fpoken  in 
the  perfon  of  the  king,  who  in  judgment  of  law  (fays  fir  Ed- 
ward  Coke^)  is  ever  prefent  and  repeating  them  in  all  his 
courts,  arc  thefe ;  nu/Ii  vendemusy  nuUi  negabimusy  aut  dlffere^ 
mus  reBum  veljujiitiam:  **  and  therefore  every  fubjefl:,"  con- 
tinues  the  fame  learned  author,  ^*  for  injury  done  to  him  in 
**  bonisj  in  terrisy  vel  perfonay  by  any  other  fubjeft,  be  hc 
'««  ecclefiaftical  or  temporal,  without  any  exception,  may  takc 
**  his  remedy  by  thc  courfe  of  the  law,  and  have  juftice  and 
**  right  for  the  injury  done  to  him,  freely  without  fale,  fully 
**  without  any  denial,  and  fpeedily  without  delay."  It  were 
cndlefs   to  enumerate  all  the  affirmative  a£l:s  of  parliament, 

■  c.  29.  ^  a  Inft.  55. 
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wherein  juftlcc  is  dire£led  to  hc  done  accordmg  to  thc  law  of 
.  the  land :  and  what  that  law  is,  evcry  fubjeft  knows,  or  may 
know,  if  he  pleafes;  for  it  depends  not  upon  the  arbitrary  will 
of  any  judge,  but  is  permanent,  fixed,  and  uncbangeable,  un« 
lefs  by  authority  of  parliament.  I  fliall  however  juft  meur 
tion  a  fcw. negative  ftatutes,  whereby  abufes,  perverfions,  or 
delays  of  juftice,  efpecially  by  the  prerogative,  are  reftrained. 
It  is  ordained  by  magtia  carta^y  that  no  freeman  fhall  be  out- 
lawed,  that  is,  put  out  of  the  proteftion^andbenefit  of  the 
laws,  but  according  to  the  law  of  the  land.  By  2  Edw.  III. 
c.  8.  and  1 1  Ric.  II.  c.  lo.  it  is  ena£ted,  that  no  commands 
or  letters  fhall  bc  fent  under  the  great  feal,  or  the  little  feal, 
the  fignet,  or  privy  feal,  in  difturbance  of  the  law ;  or  Xo 
difturb  or  delay  common  right:  and,  though  fuchcommand- 
ments  fhould  come,  the  judges  fhall  not  ceafe  to  do  right ; 
which  is  alfo  made  a  part  of  their  oath  by  ftatute  1 8  Edw.  III. 
ft.  4.  And  by  .1  W.  &  M.  ft.  2.  c.  2.  it  is  dedared,  that  the 
pretended  power  of  fufpending,  or  difpenfing  with  laws,  or 
the  execution  of  laws,  by  regal  authority,  without  confent  of 
parliament,  is  illegal. 

NoT  only  the  fubftantial  part,  or  judicial  decifions,  of  the 
law,  but  alfo  the  formal  part,or  niiethod  of  proceeding,*cannot 
be  altered  but  by  parliament :  for,  if  once  thofe  outworks  were 
demplifhed,  there  would  be  an  inlet  to  all  maniier  of  innova- 
tion  in  the  body  of  the  law  itfelf.  The  king,  it  is  true,  may 
ere£l:  new  courts  of  juftice ;  but  then  they  muft  proceed  ac- 
cording  to  the  old  eftablifhed  forms  of  the  common  law.  For 
which  reafon  it  is  declared  in  the  ftatiite  j:(5  Car.  I.  c.  lo- 
npon  the  difTolution  of  the  court  of  ftarchaniber,  that  neither 
his  majefty,  nor  bis  privy  council,  have  any  jurifdiftion, 
power,  or  authority  by  Englifh  bill,  petition,  articleS|  libel, 
(which  were  the  courfe  of  proceeding  in  the  flarchamber, 
borrowed  from  tlie  civil  law)  or  by  any  other  arbitrary  way 
whatfoever,  to  examine,  or  draw  intp  queftion,  determine,  or 
difpofe  of  the  lands  or  goods  of  any  fubje(3:s  of  this  kingdom; 
buc  that  the  fame  ought  to  be  tried  and  determined  in  the  or- 
diii^ry  courts  of  juftice,  and  by  courfe  of  law. 

«  c.  29.- 
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4.  If  there  fliould  happen  any  uncommon  injury,  or  m- 
fringement  of  the  rights  before-mentioned,  which  the  ordi-* 
naiy  courfe  of  law  is  too  defeftive  to  reach,  there  ftill  re- 
mains  a  fourth  fubordinate  right,  appertaining  to  every  indi- 

,  vidual,  namcly,  the  right  of  petitioning  the  king,  or  either 
houfe  of  parliameht,  for  the  redrefs  of  grievances.  In  RuiEa 
we  are  told  ^  that  the  czat  Peter  cftabiilhed  a  law,  that  no 
fubjeft  might  petition  the  throne,  till  he  had  firft  petitioned 
two  different  minifters  of  ftate.  In  cafe  he  obtained  juftice 
from  neither,  he  might  then  prefent  a  third  petition  to  the 
prince ;  but  upon  pain  of  death,  if  found  to  be  in  the  wrong. 
The  confequencc  of  which  was,  that  no  one  dared  to  offer 
fuch  third  petition ;  and  grievances  feldom  falling  under  the 
notice  of  the  fovereign,  he  had  little  opportunity  to  redrefs 
themu  The  reftriftions,  for  fome  there  are,  which  are  laicf 
upon  petitioning  in  England,  are  of  a  nature  extremely  dif- 
fercnt ;  and  while  they  promote  the  fpirit  of  peace,  they  are 
no  check  upon  that  of  liberty.  Care  only  muft  be  taken,  left, 
under  the  pretence  of  petitioning,the  fubjeft  be  guilty  of  any 
riot  OT  tumult;  as  happened  in  the  opening  of  the  memorable 
parliament  in  16140 :  and,  to  preyent  this,  it  i$  provided  by 
the  ftatute  13  Car.  II.  ft.  i .  c.  5.  that  no  petition  to  the  king, 
or  either  houfe  of  parliament,  for  any  alteration  in  church 
or  ftate,  fliall  be  figned  by  abovc  twenty  perfons,  unlefs  the 
matter  thereof  be  approved  by  three  juftices  of  the  peace,  or 
the  major  part  of  the  grand  jury,  in  the  country;  and  in  Lon- 
don  by  the  lord  mayor,  aidermen,  and  common  council : 
nor  ftialiany  petitionbe  prefented  by  more  than  ten  perfons 
at  a  time.  But,  under  thefe  regulations,  it  is  declared  by 
the  ftatute  i  W.  &  M.  ft.  2.  c.  2.  that  the  fubjea  hath  a 
right  to  pctition;  and  that  all  commitments  and  profecutions 
£qc  fuch  petitioning  are  illegal. 

5.  Thb  fifth  and  laft  auxiliary  right  of  the  fubjed,  that  I 
fluU  at  prefcQt  mentiQa,  is  that  of  having  arms  for  their  de-» 
£eace,  fttitable  to  tbeir  condition  and  degrce,  and  fucli  as  are 

allowed  ' 
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allowed  by  law.  Which  is  alfo  declared  by  the  fame  ftatutc? 
1  W.  &  M.  ft.  2i  Ci  2i  and  it  is  mdeed  a  pilblic  allowance 
under  due  reftriftions,  of  the  natural  right  of  refiftance  and 
fclf-prefervation,  when  the  fanftions  of  fociety  and  laws  arc 
found  infu&cient  toreftrain  thc  vioience  of  opprcffion.' 

In  thefe  feveral  articles  confift  the  rights,  of,  as  they  ardf 
freqttcntly  termed,  the  liberties  of  Engliflimen :  liberties^ 
more  generally  talked  of,  than  thoroughly  underftood;  and 
yet  highly  neceflary  to  be  perfeftly  known  and  confidered  by 
cvery  man  of  rank  or  property,  left  his  igriorancc  of  the 
points  whereon  they  are  founded  ftiould  hurry  him  into  fac- 
tion  and  licentioufnefs  on  the  cne  hand,  or  a  pufiUanimous 
indifFerence  and  criminal  fubmiflion  on  the  other;  And  we 
have  feen  tliat  thefe  rights  confift,  primarily^  in  the  free  cn- 
joyment  of  perfonal  fecurity,  of  perfonal  liberty,  and  of  pri- 
vate  property.  So  long  as  thefe  remain  inviblate,  the  fub-y 
jed  is  perfe£tly  free;  for  every  fpecies  of  coinpulfive  tyranny 
and  opprefllon  muft  zQ.  in  oppofition  to  one  or  other  of  thefc 
Tights,  having  no  other  objed:  upon  which  it  can  poflibly  bc 
employed,  To  preferve  thefe  from  violation,  it  is  neceflary 
that  the  conftitution  of  parliament  bc  fupjorted  irt  it's  fuU 
vigour  9  and  limits,  certairily  known,  be  fet  to  the  royal  prc- 
Togative.  And,  laftly,  to  vindicate  thefe  rights,  when  aftu- 
ally  violated  or  attacked,  the  fubjefts  of  Englarid  are  enti- 
tled,  in  the  firft  place,  to  thc  regular.adminiftration  and  free 
courfe  of  juftice  in  the  courts  of  law;  next,  to  the  right  of 
petitioning  the  king  and  parliament  fpr  redrefs  of  grievances; 
and,  laftly,  to  the  right  of  having  and  ufing  arms  for  felf- 
prefervation  and  defence.  And  all  thefe  rights  and  liberties 
it  is  our  birthright  to  enjoy  cntire ;  unlefs  "Wfhere  the  laws  of 
6ur  country  have  laid  them  under  neceflfary  reftraints,  Rci» 
ftraints  in  themfelves  fo  gentle  and  moderate,  as  will  appeai? 
upon  farther  inquiry,  that  no  man  of  fenfe  or  probity  would 
wifti  to  fee  them  flackened.  For  all  of  us  hav^  it  in  oitr  chcSce 
to  do  every  thing  that  a  good  man  would  defire  to  do ;  an<i* 
arc  rcftrained  from  nothing,  but  what  would  bc  ^rnicious 
cither  to  ourfelves  or  our  fellow-citizens.   So  that  this  review 
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of  our  fituation  may  fully  juftify  thc  obfenration  of  a  leamed 
French  author,  who  indeed  generally  both  thought  and  wrote 
in  the  fpirit  of  genuine  freedom^ ;  and  who  hath  not  fcrupled 
to  profefs,  even  in  the  very  bofom  of  his  native  country,that 
the  Englifti  is  the  only  nation  in  the  world,  where  political 
or  civil  liberty  is  the  direft  end  of  it*s  conftitution.  Recom- 
mending  therefore  to  the  ftudent  in  our  laws  a  farther  and 
more  accurate  fearch  into  this  extenfive  and  important  titlc, 
I  fhall  clofe  my  reniarks  upon  it  with  the  expiring  wifli  of  the 
famous  father  Paul  to  his  country,  <'  Esto  perpetua  !" 

*  Moatefq.  Sp.  L.  zi.  5* 
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OF'     THE      PARLIAMENT. 


WE  are  ncxt  to  treat  of  the  rights  and  duties  of  perfons, 
as  they  are  members  of  fociety,  and  ftand  in  various 
rclationato  each  other.     Thefe  relations  are  either  public  or 
i  private  :  and  we  will  firft  confidef  thofe  that  arc  public. 

The  moft  univerfal  public  relation,  by  which  men  arc 
conne£l:ed»together,  is  that  of  govemment ;  namely,  as  go- 
vemors  and  governed,  or,  in  other  words,  as  magiftrates  aiid 
people.  Of  magiftrates  fome  alfo  2LXt  fupreme^  in  whom  the 
fovereign  power  of  the  ftate  refides  ;  others  are  fuhordinaiey 
.deriving  alltheir  authority  from  the  fupreme  magiftrate,  ac- 
countable  to  him  for  their  condu£k,  and  afting  in  an  inferior 
fecondary  fphere. 

In  all  tyrannical  governments  the  fupreme  magiftracy,  or 
the  right  of  both  mdking  and  of  enforcing  the  laws,  is  vefted 
in  one  and  the  fame  man,  or  one  and  the  fame  bddy  af  men^ 
and  wherever  thefe  two  powers  are  united  togetlier,  there  can 
be  no  public  liberty.  Thc  magiftrate  niay  enaft  tyrannical 
laws,  and  execute  them  in  a  tyrannical  manner,  fince  he  ia 
pofl!effed,  in  quality  of  difpenfer  of  juftice,  with  all  the  power 
which  he  as  legiflator  thinks  proper  to  give  himfelf.  But^ 
where  the  legiflative  and  executive  authorityare  in  diftinft 
hands,  the  former  will  take  care  not  to  entruft  the  latter  with 
fo  large  a  power,  as  may  tend  to  the  fubverfion  of  it's  own  in- 
dependence,  and  therewith  of^thc  liberty  of  the  fubjeft.  With 
uj>  therefore  in  England  this  fupreme  power  is  divided  inta 

4  two 
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two  branches ;  the  one  tegiflsitive,  to  wit,  the  parliament, 
con£flrmg  of  king,.  lords,  and  commons ;  thc  other  executive, 
coniifting  of  the  king  alone.  h.  will  be  the  bufinefs  of  this 
chapter  to  confider  thc  Britiih  parliament}  in  which  the  le- 
giflatiVc  power,  and  (of  courfe)  the  fupreme  and  abfolutc 
authorky  of  the  ftate,  is  vefted  by  our  conftitution. 

Thie  original  or  firft  inftitution  of  parliaments  is  one  of 
thofe  matters  which  lie  fo  far  hidden  in  the  dark  ages  of  an- 
tiquity,  that  the  tracing  of  it  out  is  a  thing  equally  difficult 
and  uncertain.  The  word,  parliamenty  itfelf  (parlement  or 
colloquium^  as  fome  of  our  hiftorians  tranflate  it)  is  compara- 
tivcly  of  modern  date;  derived  from  the  French,  and  fignify- 
ing  an  afl^embly  that  met  and  conferred  together.  It  was  firft 
applied  ^o  general  aflemblies  of  the  ftates  under  Louis  VII 
in  France,  about  the  middle  of  the  twelfth  century*.  But  it 
is  certain  that,  long  before  the  introdudkion  of  the  Norman 
language  into  England,  all  matters  of  importance  werc 
debated  and  fettled  in  the  great  councils  of  the  realm.  A 
praftice,  which  feems  to  have  been  univcrfal  among  the 
jiorthern  nations,  particularly  the  Germans^;  and  carried 
by  them  into  all  the  countries  of  Europe,  which  they  over- 
ran  at  the  diflblution  of  the  Roman  empire.  Relics  of  which 
conftitution,  under  various  modifications  and  changes,  are 
ftill  to  be  met  with  in  the  diets  of  Poland,  Germany,  and 
Sweden,  and  the  afl^embly  of  the  eftates  in  France*^ :  for  what 
is  there  now  called  the  parliament  is  only  the  fupreme  court 
of  juftice,  confifting  of  the  pecrs,  certain  dignified  ecclefiaf- 
tics  and  judges  \  which  neither  is  in  praftice,  nor  is  fup- 
pofed  to  be  in  theory,  a  general  council  of  the  reahn. 

WiTH  us  in  Engiand  this  general  council  hath  been  held 
immemorially,  under  the  feveral  names  of  michel^fynoth  or 
great  council,  michel-gemote  or  great  mectirig,  and  morc  frc- 

»  Mod.  Un.  Hift.  xxiii.  307.     The     GetM' e   11, 
firft  mention  of  it  in  our  ftatute  law  is        c*Thefe  werc  aflembled  for  the  lafl 
la  thc  preamble  to  the  ftatutc  of  Wcftm.     timc,  A,  D.  1 561.  ^Sce  Whitelccltc  of 
I.    3  £dw.  ].  A  D.  1272.  pari.  c.  72.  or  according  to  Robcrtfoo, 

*»  De  minonbux  rebus  principti  eonfuU  ^  A»  D,  16x4.  (Hift.  Chat  V.  i.  369.) 
Unt,  de  majeribus  imneu    Tac  d4  mor, 
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quently  nmttefia^gemoie  or  the  meeting  of  wife  men.  It  wa« 
alfo  ftiled  in  Lafin,  commune  concilium  regni,  magnum  concu- 
lium  regisy  curia  magna,  conventus  magnattfm  vel  procerum^  af» 
ftfa  generallsy  and  fometimes  communitas  regni  Angliae  ^,  Wc 
have  inftances  of  it's  meeting  to  order  the  afFairs  of  the  king- 
dom,  to  make  new  laws>  and  to  me^d  the  old^  or,  as  Fleta  • 
cxprefles  it,  **  navis  ifijuriis  emerfts  nova  cenjiituere  remedia^ 
fo  early  as  the  reign  of  Ina  king  of  the  weft  Saxons,  Offa 
king  of  the  Mercians,  and  Ethelbert  king  of  Kent,  in  the 
feveral  realms  of  the  heptarchy.  And,  after  their  union,, 
the  mirror  ^  informs  us,  that  king  Alfred  ordained  for  a 
perpetual  ufage,  that  thefe  councils  Ihould  meet  twice  in  the 
year,  or  oftener,  if  need  be,  to  treat  of  the  government  of 
God's  peoplej  how  they  fliould  keep  themfelves  from  fin, 
fhould  live  in  quiet,.  and  ftiould  receive  right.  Our  fucceed- 
ing  Saxon  and  Danilh  monarchs  held  frequent  councils  of 
this  fort,  as  appears  from  their  refpeffive  codes  of  taws ;  the 
titles  whercof  ufually  fpeak  them  to  be  enafl:ed,  either  by  the 
king  with  thc  advice  of  his  wittena-gemote,  or  wife  men,  as, 
^  haec  fiinfinjiituta^  qitac  Edgarus  rex  conftlio fapientum  fuorum 
**  infittiit ;"  or  to  be  enafted  by  thofe  fages  with  the  advice 
of  the  king,  as,  **  haec  ftmt  judicia^  quae  fapientes  conftHo  regis 
''  Etheljlani  injlituerunt ,-"  or  laftly,  to  be  enafted  by  them 
both  together,  as,  **  haecfunt  irJliiutioneSy  quas  rex  Edmundiis 
♦*  et  epfcopijiii  cum Jupientihus fuis  injiituerunt!^ 

There  18  alfo  no  doubt  but  thefe  great  councils  wete  oc- 
cafionaliy  held  under  the  firft  princes  of  the  Norman  line^ 
Glanvil,  who  wrote  in  the  reign  of  Henry  the  fecond, 
fpeaking  of  the  particular  amount  of  an  amercement  in  the 
flieriff's  Gourt,  fays,  it  had  never  yet  been  afcertained  by  the 
general  affife,  or  affembly,  but  was  left  to  the  cuftom  of  par- 
ticular  counties  ^.  Here  thc  general  affife  is  fpoken  of  as  a. 
meeting  well  known,  and  it's  ftatutes  or  decifions  are  put  in 

ti  ClanvU.  /.  15.  f.  52.  /.  9*c.  10.—         Z  ^antaejp  debeatper  nullam  ajpfam 

Pref.  9  Rcp. — 2  Inft.  526«  generalemdetfivnnatumejiyjedfirocotifut'- 

e  /,  2.  r.  2.  fttdinejinguhrum  C(,mi:aiuumd6letur,I»g» 
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a  manifefl:  contradiftinftion  to  cuftom,  or  the  common  law, 
And  in  Edward  the  third's  time  ari  aft  of  parliament,  made 
in  the  reign  of  William  the  conqueror,  was  pleaded  in  the 
cafe  of  the  abbey  of  St.  EdmundVbury,  and  judicially  al- 
Jowed  by  thc  court  K 

Hence  it  indifputably  appears,  that  parliaments,  or  ge- 
neral  councils,  are  coeval  with  the  kingdom  itfelf.  How  thofc 
parliaments  were  conftituted  and  compofed,  is  another  quef- 
tion,  which  has  been  mattcr  of  great  difpute  amoilg  our 
learned  antiquaries ;    and,  particularly,   whether  the  com- 
mons  were  fummoned  at  all  5  or,  if  fummoned,  at  what  pe- 
riod  theybegan  to  form  a  diftinft  afrembly.     But  it  is  not 
my  intention  here  to  enter  into  controverlies  of  this  fort.     I 
hold  it  fufficient  that  it  is  generally  agreed,  that  in  the  main 
the  conftitution  of  parHament,  as  it  now  ftands,  was  marked 
out  fo  long  ago  as  the  feventeenth  year  of  king  John,  -^.  ZJ. 
1215,  in  the  great  jcharter  granted  by  that  prhice  ;  whcrcin 
he  promifes  to  fumijion  all  archJjiftiops,  bifliops,  abbots, 
^arls,  and  greater  barons,  perfonally  ;  and  aA  other  tenants 
in  chief  under  the  crown,  by  the  flieriff  and  bajliffs ;  to  mect 
atacertain  place,'with  forty  days  notice,  to  affefs  aids  and 
fcutages  when  neceffary.     And  this  conftitution  has  fubfift- 
ed  in  fadi  at  leaft  from  the  year  1 266^  49  Hen.  III :  there 
being  ftill  extant  writs  of  that  date,  to  fummon  knightSy  ci- 
tizens,  an^l  burgefles  to  parliament.     I  proceed  therefore  to 
inquire  'vi^herein  c^nfifts  this  conftitution  of  parliament,  as  it 
now  ftands,  and  has  ftood  for  the  fpace  of  at  leaft  five  hun- 
dred  years.     And  in  the  profecution  of  this  inquiry,  I  ftiall 
confider,  firft,  the  manner  and  time  of  it's  affembhng :  fe- 
condly,  it's  conftituent  parts :  thirdly,  the  laws  and  cuftoms 
relating  to  parhament,  confidered  as  one  aggregate  body  : 
fourthlyand  fifthly,  the  laws  and  cuftoms  relating  to  each 
houfe,  feparately  and  diftinftly  taken :  fixthly,  the  mcthods 
of  proceeding,  and  of  rnaking  ftatutes,  in  both  houfes  :  and 
lafliiy,  the  manner  01  the  parlisiment's  adjouniment,  proroga- 
tion  and  diffolution. 

h  Ycar  book.   21  Edw.  III.  60. 
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I.  As  to  the  manner  and  time  of  affembling.     The  pariia- 

ment  is  regularly  to  be  fummoned  by  the  king's  writ  or  letter, 

iffued  out  of  chancery  by  advice  of  the  privy  council,  at  leaft 

forty  days  before  it  begins  to  fit.     It  is  a  branch  of  thc  royal 

prerogative,  that  no  parliament  can  be  convened  by  its  own 

authority,  or  by  the  authority  of  any,  except  the  king  alone. 

And  this  prerogative  is  founded  upon  very  good  reafon.  For, 

fuppofing  it  had  a  right  to  meet  fpontaneoufly,  without  being 

called  together,  it  is  impoffible  to  conceive  that  all  the  mem- 

bers,  and  each  of  the  houfes,  would  agree  unanimoufly  upon 

the  proper  time  and  place  of  meeting  5  and  if  half  of  the 

members  met,  and  half  abfented  themfelves,  who  fhall  deter- 

minc  which  is  really  thc  legiflative  body,  the  part  aflembled, 

or  that  which  fl:ays  away  ?  It  is  therefore  neceflTaty  that  the 

parliament .  fliould  be  called  together  at  a  determinate  time 

5ind  place  :  and  highly  becoming  it's  dignity  and  independ- 

cnce,  that  it  fliould  bc  called  together  by  none  but  one  cf 

it's  own  conftituent  parts^    and,  of  the  three  conftituent. 

parts,  this  office  can  only  appertain  to  the  king ;  as  he  is  a 

fingle  perfon,  whofe  will  may  bc  uniform  and  fteady  y  thc 

firft  perfon  in  thc  nation,  being  fuperior  to  both  houfes  ia 

dignity ;  and  the  only  branch  of  the  legiflaturc  that  has  a 

fcparatc  cxiftence,  and  is  capable  of  performing  any  a£k  at  a 

time  when  no  parliament  is  in  being  ^    Nor  is  it  an  exception 

to  this  rulc  that,  by  fome  modern  ftatutes,  on  thc  demife  of 

a  king  or  queen,  if  therc  be  then  no  parliament  in  being,  thc 

laft  parliament  rcvives,  and  is  to  fit  again  for  fix  months,  un- 

lefs  difl!blvcd  by  the  fucccffor :  for  this  revived  parliament 

muft  havc  been  oiiginally  fumhioncd  by  the  crown. 

i  By   motives   fomewhat  fimilar  to  which   their   hlftorians  have    ifRgntd 

thefe  the  republic  of  Yenice  was  adtu-  thefe^  as  the  principal  reafons.     i.  The 

ated,  when  towards  tHe  end  of  the  fc-  propriety  of  having  the  executive  power 

vetith  ccntury  it  aboliihed  the  tribunes  a  part  cf  the  legillativc,  or  fenate ;  to 

of  the  people,  who  were  annually  chofen  which   the   former   annual  magiftrates 

by  thc  ^everal  diftrifts  of  the  Veaetlan  wcre  not  admitted.  -  2.  The  ncceffity  of 

territory,  and  conftituted  a  doge  in  their  having  a  Hngle  perfoa  to  convoke  thc 

ftead;    in    whom    the  executive  power  great  council  when  feparated.     (Mod. 

of  the  ftaie  at  prefent  reiides.    For  Vn*  Hift.  xxvii.  15  •) 
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It  is  true,  that  by  a  ftatutc,  i6  Car.  I.  c.  i.  it  was  cnaft- 
ed,  that,  if  the  king  negle^ed  to  call  a  parliament  for  three 
years,  the  peers  niight  afiemble  and  iflue  out  writs  for 
choofing  one ;  and,  in  cafe  of  negledl  of  the  pieers,  the  con- 
ftituents  might  meet  and  dc£k  one  themfelves.  But  this,  if 
ever  put  in  praftice,  would  have  been  liable  to  all  the  incon- 
veniences  I  have  juft  now  ftated :  and  the  afl:  itfelf  was 
efteemed  fo.  highly  detrimental  and  injurious  to  the  royal 
prerogative,  that  it  was  repealed  by  ftatute  i6  Car.  II.  c.  i. 
From  thence  thcrefore  no  preccdent  can  bc  drawn. 

It  is  alfo  true,  that  thc  convention-parliament,  which 
reftored  king  Charles  the  fccond,  met  abovc  a  month  beforc 
his  return  j  the  lords  by  their  own  authority,  and  the  com- 
mons  in  purfuance  of  writs  iflued  in  the  name  of  the  keepers 
of  the  libcrty  of  England  by  authority  of  parliament :  an J 
that  the  faid  parliament  fat  till  the  twenty-ninthof  Deceniber, 
full  feven  months  after  the  reftoration  j  and  enafted  many 
laws,  feveral  of  which  are  ftill  in  force.  But  this  was  for  thc 
neceffity  of  the  thing,  which  fuperfedes  all  law ;  for  if  they 
had  not  fo  met,  it  was  morally  impoi&ble  that  the  kingdonu 
fliould  have  been  fettled  in  peace.  And  the  firft  thing  donc 
after  the  king^s  return  was  to  pafe  an  afl:  declaring  this  to 
be  a  good  parliament,  notwithftanding  the  defeft  of  thc 
king^s  writs  *.  So  that,  as  the  royal  prerogativc  was  chiefly 
wounded  by  their  fo  meeting,  and  as  thc  king  himfelf,  who 
alone  had a  rightto objeft, confented  to  wave  the objeftion, 
this  cannot  be  drawn  into  an  example  in  prejudice  of  the 
rights  of  the  crown.  Befidcs  wc  fliould  alfo  remember,  that 
it  was  at  that  time  a  great  doubt  among  the  lawyers  ^y  whe- 
ther  even  this  healing  a<3:  made  it  a  good  parliament ;  and 
held  by  vcry  many  in  the  negative :  though  it  feems  to  have 
been  too  nice  a  f^ruple.  And  yet,  out  of  abundant  caution, 
it  was  thought  neceflary  to  confirm  it's  a£ts  in  thc  ncxt  par* 
iiament,  by  ftatute  13  Car.  II.  c.  7,  &  c.  14. 

i  Stat.  12  Car.  II.  c.  z.  1^1  Sld.  n 
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It  is  likewife  true,  that  at  the  time  of  thc  revolution, 

*^.  jD.  1688,  thc  lords  and  commons  by  their  own  authority, 

and  upon  the  fummons  of  the  prince  of  Orange,  (afterwards 

king  William)  met  in  a  convention,  and  tlierein  difpofed  of 

the  crown  and  kingdom.     But  it  muft  be  remembcred,  that 

this  aflembling  was  upon  a  like  principle  of  neceflity  as  at  the 

reftoration  ;  that  is,  upon  a  full  convi£tion  that  king  James 

the    fecond   had  abdicated  the  government,    and  that  thc 

throne  was  thereby  vacant :  which  fuppofition  of  the  indivi- 

dual  members  was  confirmed  by  their  concurrent  refolution, 

when  they  aftually  came  together.  *  And,  in  fuch  a  cafe  as 

the  palpable  vacancy  of  a  throne,  it  follows  ex  necejfttate  rety 

thatthe  form  6f  the  royal  writs  muft  be  laid  afide,  otherwife 

HQ  parliament  can  ever  meet;  again,     For,  let  us  put  anothcr 

pofllble  cafe,  and  fuppofe,  for  the  fake  of  argu,ment,  that 

the  whole  royal  line  fhould  at  any  time  fail  and  become  ex- 

tinfl:,  which  would  indifputably  vacate  the  throne  :  in  this 

fituation  it  feems  reafonable  to  prefume,  that  the  body  of  the 

nation,  confifting  of  lords  and  commons,  would  have  a  right 

to  meet  and  fettle  the  government ;  otherwife  there  muft  be 

XiO  government  at  all,     And  upon  this  and  no  other  principlo 

did  the  convention  in  1688  aflemble.  '  The  vacancy  of  thc 

throne  was  precedent  to  their.  meeting  without  any  royal 

fummons,  not  a  confequ^nce  of  it,     They  did  not  aflemble 

without  writ,  and  then  make  the  throne  vacant  j  but,  the 

tlirone  being  previoufly  vacant  by  the  king's  abdication,  they 

^flemblcd  without  writ,  as  they  muft  do  if  they  aflTembled  at 

all.     Had  the  throne  been  fuU,  their  meeting  would  not  havq 

been  regular ;  but,  as  it  was  really  empty,  fuch  meeting  be- 

came  abfolutely  neceflary.     And  accbrdingly  it  is  declared  by 

ftatute  I  W.  &  M.  ft.  I.  c.  I.  that  this  convention  was  really 

the  two  houfes  of  parliament,  notwithftanding  the  want  of 

writs  or  other  defefts  of  form.     So  that,  notwithftanding 

thefe  two'capital  exceptions,  which  were  juftifiable  only  on 

a  principle  of  neceflTity,  (and  each  of  which,  by  the  way,  in-% 

dticed  a  revolution  in  the  government)  the  rule  laid  down  is 

in  general  certain,  tliat  the  king,  only,  can  cpnvoke  a  parlia-» 

inent, 

Anq 


And  this  by  the  antient  ftatutes  of  the  realm  ^  he  is  bcund 
to  do  every  year,  or  oftener,  if  need  be.  Not  that  he  is,  or 
cver  was,  obiiged  by  thefe  ftatutes  to  call  a  nenu  parliament 
every  year ;  but  only  to  permit  a  parliament  to  fit  anntially 
for  the  redrefs  of  grievances,  and  difpatch  of  bufinefs,  ifneed 
he,  Thcfe  iaft  words  are  fo  loofe  and  vague,  that  fuch  of 
our  monarchs  as  were  inclined  to  govern  without  parlia- 
ments,  neglefted  the  convoking  them,  fometimcs  for  a  very 
confiderable  period,  under  pretence  that  there  was  no  need  of 
them,  But,  to  rer^edy  this,  by  the  ftatute  i6  Car.  II.  c.  i. 
it  is  ena(£^ed,  that  the  fitting  andholding  of  parliaments  ftiall 
not  be  intermitted  above  three  years  at  the  moft.  And  by  the 
ftatute  I  W.  &  M.  ft.  2.  c.  2.  it  is  declared  to  be  one  of 
tbe  rights,of  the  people,  that  for  redrefs  of  all  grievances, 
and  for  the  amending,ftrengthening,  and  prcferving  the  laws, 
parliaments  ought  to  be  hcld  Jrcquent/y.  And  this  indefinite 
freqitency  is  again  reduced  to  a  certainty  by  ftatute  6  W.  &  M. 
C.  2.  which  enafts,  as  the  ftatute  of  Charles  the  fecond  had 
4one  before,that  a  new  parliamentftiaU  be  called  within  threc 
years  °*  after  the  determination  of  the  former, 

II.  The  conftituent  parts  of  a  parliament  are  thc  next 
objecls  of  our  inquiry.  And  thefe  are,  the  king's  majefty, 
fitting  there  in  his  royal  political  capacity,  and  the  threc 
^ft^tes  of  the  realm  \  the  lords  fpiritual,  the  lords  temporalj 
^who  fit,  together  with  the  king,  in  one  houfe)  and  the  com- 
mons,  who  fit  by  themfelves  in  another.  And  the  king  and 
thefe  three  eftates,  together,  form  the  great  corporation  or 
body  politic  of  the  kingdom  ",  of  which  the  king  is  faid  to  bc 
caput^  prvicipium^  et  finis.  For  upon  their  coming  together 
the  king  mects  them,  either  in  perfon  or  by  reprefentation  ; 
withqut  which  there  can  be  no  beginning  of  a  parllamerit  • : 
and  he  alfo  has  alone  the  power  of  diflblving  them.. 

1  4  Edw.  III.  c.  14.     36  Edw.  III.     aflemblics.      RTod.  Un.    Hift.  xxxiii. 
c.  10.  15. 

n»  Thls  is   the    famc    pcriod,    that        "  4  Inft.  i,  2.     StJit.  i  Eliz,  c^» 
%  ajlowed    in    Swe<ien    for   intermit-     Hale  of  Parl.  i. 
(io^  their  ^eneral  4icts,  or  parllamentary        ^  4  InA.  6« 
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It  is  liighly  ncceflary-  for  preferving  the  ballance  of  thc 
conftitution,  that  the  executive  power  ihould  be  a  branch, 
though  not  the  whole,  of  the  legiflative.  The  total  union 
of  them,  we  have  feen,  would  be  produftive  of  tyranny ;  the 
total  disjunftion  of  them,  for  the  prefent,  would  in  the  end 
produce  the  fame  ciFeds,  by  caufing  that  union  againft  which 
it  feems  to  provide.  The  legiflature  would  foon  become  ty- 
jannical,  by  making  continual  encroachments,  and  gradually 
afluming  to  itfelf  the  rights  of  the  executive  power.  Thus 
the  long  parliament  of  Charlesthe  firft,  while  it  afted  in  a 
conftitutional  manner,  with  the  royal  concurrence,  redrefled 
^any  heavy  grievances  and  eftablilhed  many  falutary  laws. 
But  when  the  two  houfes  afllimed  the  power  of  lpgiflation,in 
cxclufion  of  the  royal  authority,  thcy  foon  after  aflumed  like- 
wife  the  reins  of  adminiftration;  and,in  confequence  of  thefe 
united  powers,  overturned  both  church  and  ftate,  and  efta- 
bliflied  a  worfe  oppreflion  than  any  they  pretended  to  temedy. 
To  hinder  therefore  any  fuch  encroachments,  the  king  is 
bimfelf  a  part  of  the  parliament :  and,  as  this  is  the  reafon  of 
his  being  fo,  very  properly  therefore  the  fliare  of  legiflation, 
which  the  conftitution  has  placed  in  the  crown,  confifts  in 
the  power  of  rejening  rather  than  refolving  ;  this  being  fufii- 
cieht  to  anfwer  the  end  propofed.  For  we  may  apply  to  the 
royal  negative,  in  this  inftance,  what  Cicerb  obferves  of  thc 
negative  of  the  Roman  tribunes,  that  the  crown  has  not  any 
power  of  doitig  wrong,  but  merely  offreventing  wrong  from 
being  done  *'.  The  crown  cannot  begin  of  itfelf  any  altera- 
tions  in  the  prefent  eftabliftied  iaw  ;  but  it  may  approve  or 
difapprove  of  the  alterations  fuggefted  aiid  confented  toby 
the  two  houfes.  The  legiflative  therefore  cannot  abridge  the 
executive  power  of  any  rights  which  it  now  has  by  law, 
without  it'8  own  confent ;  fince  the  law  muft  perpetualiy 
ftand  as  itnow  does,  unlefs  all  the  powers  will  agree  to  alter 
it.  And  herein  indeed  confifts  the  true  excellence  of  the 
Englifli  government,  that  all  the  parts  of  it  form  a  mutual 

p  Sulla^trtbums plebUfua  lege injuriae  faciendae  fotrflafem  adcmit,  auxiUtfirendt 
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check  upon  cach  other.  In  the  legiflaturc,  thc  pcoplc  arc  a 
check  upon  the  nobility,  and  the  nobility  a  check  upon  thc 
people  ;  by  the  mutual  privilege  of  rejefting  What  thc  other 
has  rcfolved :  while  thc  king  is  a  check  upon  both,  which 
preferves  the  executive  power  from  cncroachments.  And  thi$ 
very  cxecutive  power  is  again  chccked  and  kept  within  duc 
bounds  by  the  two  houfes,  through  the  priviicge  they  have  of 
faiquiring  into,  impeaching,  and  punifhing  thc  condudl  (not 
indeed  of  thc  king*»,  which  would  deftroy  his  conftitutional 
indcpendencc  ;  but,  which  is  morc  bcneficial  to  thc  pubHc) 
of  his  cvil  and  pemicious  counfellors.  Thus  cvery  branch 
of  our  civil  polity  fupports  and  is  fupported,  regulates  and  is 
regulated,  by  the  reft  :  for  thc  two  houfes  naturally  drawing 
in  two  dirediions  of  oppofite  intereft,  and  thc  prcrogative 
m  another  ftili  difFercnt  from  them  both,  thcy  mutually  keep 
each  othcr  from  cxceeding  their  proper  iimits;  while  the' 
whole  is  prevented  from  feparation,  and  artificially  conneftcd 
togcther  by  the  mixcd  nature  of  the  crown,  which  is  a  part 
6i  the  lcgiflative,  and  the  fole  exccutive  magiftrate.  Like 
three  diftinft  powers  in  mechanics,  they  jointly  impel  thc 
machine  of  government  ni  a  direftion  difFcrent  from  what 
cither,  afting  by  itfelf,  would  have  done ;  but  at  the  famc 
time  in  a  direftion  partaking  of  each,  and  formed  out  of  all ; 
a  direftion  which  conftitutcs  thc  true  linc  of  the  liberty  and 
happinefs  of  the  community. 

Let  us  now  confider  theft  conftitucnt  parts  of  thc  fovc- 
reign  power,  or  parliament,  each  in  a  feparate  view.  Thc 
king's  majefty  will  be  the  fubjeft  of  the  next,  and  many  fub- 
fequent  chaptcrs,  to  which  we  muft  at  prefent  refer. 

The  next  in  order  are  the  fpiritual  lords.  Thcfc  confift  of 
two  arch-biftiops,  and  twenty-four  bifliops;  and  at  the  diflb- 
lution  of  monafterics  by  Henry  VIII,  confifted  likewife  of 
twcnty-fix  mitred  abbots,  and  two  priors ' :  a  very  confidcr- 
ablc  body,  and  in  thofc  times  cqual  in  number  to  the  tempo- 
ral  nobility '.     AU  thcfe  hold,  or  are  fuppofed  to  hold,  cer- 

9.  Stat.  IX  Car.  II.  c.  30.  »  Co.  Litt.  97. 

f  Seld.  tit.  hon.  2.  5.  27. 

tain 


156  The  R I  o  H  T  s  Bqok  L 

tain  antient  baronies  under  the  king :  foT  William  the  con- 
queror  thotight  proper  to  change  the  fpiritual  tenure  of  frank- 
almoign  or  free  alms,under  which  the  bifliops  held  their  lands 
during  the  Saxon  government,  into  the  feodal  or  Norman 
tenure  by  barony  \  which  fubjeGed  their  eftates  to  all  civil 
charges  and  afTcflments,  from  which  they  were  before  ex- 
cmpt  ^ :  and,  in  right  of  fucceilion  to  thofe  baronies,  which 
wcre  unalienable  from  their  refpective  dignities,  the  bifliops 
and  abbots  wcre  allowed  theirfeats  in  thehoufe  of  lords  ^  But 
though  thefe  lords  fpiritual  are  in  the  eye  of  the  law  a  diftinft 
^ftate  from  the  lords  temporal,  and  are  fo  diftinguilhed  iu 
moftof  our  acls  of  parliament,yet  in  praftice  they  are  ufually 
blendedtogetherunder  the  one  name  o^.thelords;  theyintermix 
m  their  votes ',  and  the  majority  of  fuch  intermixture  joins 
both  eftates.  And  from  this  want  of  a  feparate  aflembly  and 
feparate  negative  of  the  prelates,  fome  writers  have  argued  •* 
very  cogently,  that  the  lords  fpiritual  and  temporal  arc  now 
in  reality  only  one  eftate  ^ :  which  is  unqueftionably  true  in 
every  efFeflual  fenfe,  though  the  antient  diftindiion  between 
them  ftill  nominally  continues.  For  if  a  biH  fhould  pafs 
their  houfe,  there  is  no  doubt  of  it's  validity,  thovigh  every 
lord  fpiritual  fhould  vote  againft  it ;  of  which  Selden  %  and 
fir  Edward  Coke  ^,  give  many  inftances :  as,  on  the  other 
hand,  I  prefume  it  would  be  equally  good,  if  the  lords  tem- 
poral  prefent  were  inferior  to  the  bifhops  in  number,  and 
every  one  of  thofe  temporal  lords  gave  his  vote  to  rejeft  the 
bill ;  though  fir  Edward  Coke  feems  to  doubt  ^  whether  this 
would  not  be  an  ordinance^  rather  than  an  aEt^  of  parliamcnt, 

•  Gilb.Hift.Ex(!h.  55.  Spclm.W.L        y  2  ^nft.  585,  6,  7,     See  Keilw. 

291.  1^4;  where  it  is  holden  by  the  judges, 

t  Glanv.  7.  I.    Co.  Litt.  97.  Seld.  7  Hen.  VIII,  that  the  king  may  hold 

tit.  hon.  2.  5.  19»  a    parlianjent    without     any     fpiritual 

tt  Whitelocke  on    Parliam.    c.   72.  iords.     This   was   aifo  exempliiied   in 

Warburt.  Aliiance.  b.  2.  c.  3.  fa£t  in  the  two    iirft    parliaments    of 

V  Dyer.  60.  Chiirles  II 5    wherein  /10  bifhops  werc 

3E  Baronage.  p.  i.  c.  6.     The  aft  of  fummoned,  tiil  after  the  repeal  of  the 

«niformity,  i  Eliz.  c.  2.  was  paffedwith  ftatute  16  Car.  I.  c.  27,  by  ftatute  13 

the  dilTcnt  of  all  the  bifliops ;  (Gibf.  Car.  II.  ft.  i.  c,  2, 
codex.286.)  andtlierefoietheftileof/or^j         »  4  Inft.  25. 
_/]f!iii/i/fl/is  omitted  throughout  the  whole. 

The 
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The  lords  temporal  confift  of  all  the  peers  of  the  realm 
{the  bifhops  not  being  in  ftrifknefs  held  to  be  fuch,  but 
mereljr  lords  of  parliament  *)  by  whatever  title  of  nobility  dif- 
tinguiflied  5  dukes,  marquifles,  earls,  vifcounts,  or  barons;  of 
which  dignities  we  ftiall  fpeak  more  hercafter.  Some  of  thefc 
fit  by  defcent,  as  do  all  antient  peers ;  fome  by  creation,  as 
do  all  new-made  ones ;  others,  Cnce  the  union  with  Scot- 
land,  by  eleftion,  which  is  the  cafe  of  the  fixtecn  peersj  who 
reprefent  the  body  of  the  Scots  nobility.  Their  number  is 
indefinite^  and  may  be  encreafed  at  will  by  the  power  of  thc 
crown :  and  once,  in  the  reign  of  queen  Anne,  there  was  an 
inftance  of  creating  no  lefs  than  twelve  together ;  in  con-' 
templation  of  which  in  the  reign  of  king  George  the  firft, 
abili  pafled  the  houfe  of  lords,  and  was  countenanced  by  the 
then  miniftry,  for  limiting  the  number  of  the  peerage.  This 
was  thought  by  fome  to  promife  a  grcat  acquifition  to  the 
conftitution,  by  reftraining  the  prcrogative  from  gaining  the 
afcendant  in  that  auguft  aflembly,  by  pouring  in  at  plcdfurc 
an  unlimited  number  of  new  created  lords.  But  the  bill  was 
ill-reliflied  and  mifcarried  in  the  houfe  of  commons,  whofe 
leading  niembers  were  then  defirous  to  keep  the  avenues  to 
the  other  houfe  as  open  and  eafy  as  pofllble. 

The  diftinftion  of,  rank  and  honours  is  neceflary  in  every 
well-governed  ftate  :  in  order  to  reward  fuch  as  are  eminent 
for  their  fervices  to  the  public,  in  a  manner  the  moft  defira- 
ble,  to  individuals,  and  yet  without  burden  to  the  com- 
munity  ;  exciting  thereby  an  ambitious  yet  laudable  ar- 
dor,  and  generous.  emulation,  in  others.  And  emulation, 
or  virtuous  ambition,  is  a  fpring  of  aftion  whicli,  however 
dangerous  or  invidious  in  a  mere  republic  or  under  a  defpotic 
fway,  wili  certainly  be  attended  with  good  efinscls  under  a. 
free  monarchy ;  where,  without  deftroying  it*s  exiftence^ 
it's  excefl^es  may  be  continually  reftrained  by  that  fuperior 
power,  from  which  all  honour  is  derived.  Such  a  fpirit^ 
when  nationally  diffufed,  gives  life  and  vigour  to  the  com- 
munity ;  it  fets  all  the  wheels  of  goverament  in  motion,, 

a  Staunfgrd.  P.  C.  15.3. 
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which^  nnder  a  wife  regulator,  may  bc  dire^led  to  any  bene- 
ficial  purpofe ;  and  thereby  every  individual  may  be  made 
fubfervient  to  the  public  good,  while  he  principally  means  to 
promote  his  own  particular  views.  A  body  of  nobiiity  is  aifo 
more  peculiarly  neceffary  in  our  mixed  and  compounded  con- 
ftitution,  in  order  to  fupport  the  rights.  of  both  the  crown 
and  the  people,  by  forming  a  barricr  to  withftand  the  en- 
croachments  of  both.  It  creates  and  prefen^es  that  gradual 
fcale  of  dignity,  which  proceeds  from  the  peafant  to  the 
prince ;  rifing  like  a  pyramid  from  a  broad  foundation,  and 
diminifliing  to  a  point  as  it  rifes.  It  is  this  afcending  and 
contrafting  proportion  that  adds  ftability  to  any  government  j 
for  when  the  departure  is  fudden  from  one  extreme  to  ano- 
ther,  we  may  pronounce  that  ftate  to  be  precarious.  The  no- 
bility  therefore  are  the  pillars,  which  are  reared  from  among 
the  people,  more  immediately  to  fupport  the  throne  j  and,  if 
that  falls,  they  muft  alfo  be  buried  under  it's  ruins.  Accord- 
ingly,  when  in  the  laft  century  the  commons  had  deter- 
mined  to  extirpate  monarchy,  they,  alfo  voted  the  houfe  of 
lords  to  be  ufelefs  and  dangerous.  And  fince  titles  of  nobi- 
lity  are  thus  expedient  in  the  ftate,  it  is  alfo  expedient  that 
their  owners  fhould  form  an  independent  and  feparate  branch 
of  the  legiflature.  If  they  were  confounded  with  the  mafs  of 
the  people,  and  like  them  had  only  a  vote  in  eleciing  repre- 
fentatives,  their  privileges  Would  foon  be  borne  down  and 
overwhelmed  by  the  popular  torrent,which  would  efFeftually 
level  all  diftinftibns*  It  is  therefore  highly  neceffary  that 
the  body  of  nobles  (hould  haye  a  diftindl  aiTembly,  diftinil 
deliberations,  and  diftindi  powers  from  the  commons. 

The  commons  confift  of  all  fuch  mcn  of  property  in  thc 
kingdom,  as  have  not  feats  in  the  hqufe  of  lords  j  every  one 
of  which.has  a  voice  in  parliameht,  either  perfona,lly,  or 
by  his  reprefentatives.  In  a  free  ftate  every  man,  who  is 
fuppofed  a  free  agent,  ought  to  be  in  fome  meafure  his 
own  governor ;  and  therefore  a  branch  at  leaft  of  the  legifla- 
tive  power  fhould  refide  in  the  whole  body  of  the  people. 
And  this  power,when  the  territories  of  the  ftate  are  fmall  and 
it's  citizens  eafily  known,  fliould  be  exercifed  by  the  people 

in 


in  their  aggregate  or  coUeflive  capacity,  as  was  wifely  or- 

dained  in  the  petty  republics  of  Greece,  and  the  firft  rudi- 

ments  of  the  Roman  ftate.     But  this  will  be  highly  incon- 

vcnient,  when  the  public  territory  is  extended  to  any  confi- 

derable  degree,  and  the  number  of  citizens  is  encreafed. 

Thus  when,  after  the  focial  war,  all  the  burghers  of  Italy 

werc  admitted  free  citizcns  of  Rome,  and  each  had  a  vote  in 

the  public  aflemblies,  it  became  impoflible  to  diftinguifh  the 

fpurious  from  the  real  voter,  and  from  that  time  all  eledions 

and  popular  deliberations  grew  tumultuous  and  diforderly  • 

which  paved  the  way  for  Marius  and  Sylla,  Pompey  and 

Caefar,  to  txample  on  the  liberties  of  their  country,  and  at 

laft  to  diflblve  the  commonwealth.     In  fo  large  a  ftate  as 

ours  it  is  therefore  very  wifely  contrived,  that  tlie  people 

fiiould  do  that  by  their  reprefentatives,  which  it  is  imprafti- 

cable  to  perform  in  perfon ;  reprefentatives,  chofen  by  a  num- 

beTof  minute  and  feparate  diftri£ls,wherein  all  the  voters  are, 

or  eafily  may  be,  diftinguiflied.     The  counties  are  thcfrefore 

reprefented  by  knights,  elefted  by  the  proprietors  of  lands  : 

the  cities  and  boroughs  are  reprefented  by  citizens  and  bnr^ 

gefles,  chofen  by  the  mercantile  part  or  fuppofed  trading  in- 

tereft  of  the  nation;  much  in  the  fame  manner  as  the  b^r^hers 

in  the  diet  of  Swcden  are  chofen  by  the  corporate  towns, 

Stockholm  fending  four,  as  London  does  with  us,  other  cities 

two,  and  fome  only  one  **.  The  number  of  Englifh  reprefent-^ 

atives  is  5 1 3,  and  of  Scots  45 ;  in  all  558.    And  every  mem-' 

ber,  though  chofen  by  one  particular  diftri£t,  when  elefted 

and  returned  fcrves  for  the  whole  realm.     For  the  end  of  his 

coming  thither  is  not  particular,  but  gcneral ;  not  barely  to 

advantage  his  conftituents,  but  the  common  wealth  ;  to  advifc 

his  majefty  (as  appears  from  the  writ  of  fummons ')  '*  de  cctTh- 

"  muni  confilio  fuper  negotii^quihufdam  arduis  et  urgentibusy  re- 

"  gemyjlatum^  et  defenftonem  regni  AngUae  et  eccleftae  Anglicanae 

"  co7icernentihu5^^    And  therefore  he  is  not  bound,  like  a  de- 

puty  ih  the  united  provinces,  to  confult  with,  or  take  the  ad- 

vice,  of  his  conftituents  upon  any  particular  point,  unlefs  he 

himfelf  thinks  it  proper  or  prudent  fo  to  do. 

k  Mod.  Un.  Hift.  xx«iU.  iS.  ^  4  Inil.  14» 
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These  are  the  conftituent  parts  of  a  parliament ;  tlie  king^ 
the  lords  fpiritual  and  temporal,  and  the  commons.  Parts,  o£ 
yrhich  each  is  fo  neceffary,  that  the  confent  of  all  three  is  re- 
quired  to  make  any  new  law  that  fliall  bind  the  fubjeft* 
Whatever  i&  enafted  for  law  by  one,  or  by  two  pnly,  of  the 
three  is  no  ftatute  ;  and  to  it  no  regard  is  due,  unlefs  in  mat- 
ters  relating  to  their  own  privileges.  For  though,  in  the 
times  of  madnefs  and  anarchy,  the  commons-  oncfe  pafTed  a 
vote'',  "  that  whatever  is  enaded  or  declared  for  law  by  the 
**  commons  in  parliament  afTembled  hath  the  force  of  law  j 
*^  and  all  the  people  of  this  nation  are  conduded .  therebyy 
«'  although  the  confent  and  concurrence  of  the  king  or  houfe 
•'  of  peers  be  not  had  theretoj"  yet,  when  the  conftitution 
was  reftored  in  all  it's  forms,  it  was  particularly  enafted  by 
ftatute  13  Car.  II.  c.  i.  that  if  any  perfon  fliall  maKcioufly 
or  advifedly  afhrm,  that  both  or  either  of  the  houfes  of  par-» 
liament  have  any  legiflative  authority  without  the  king,  fuch 
perfon  fliall  incut  all  the  penalties  of  a  praemunire. 

r 

IIL  "VVe  are  next  to  examine  the  laws  and  cuftoms  relat- 
ing  to  parliam.ent,  thus  united  together  and  confidered  as  one 
aggregate  body. 

.  The  power  and  jurifdiftion  of  parli^ment,  fays  fir  Ed- 
.  ward  Coke  ®,  is  fo  tranfcendent  and  abfolute,  that  it  cannot 
be  coniined,  either  for  caufes  or  perfons,  within  any  bounds. 
And  of  this  high  court,he  adds,it.  may  bc  truly  faid,  ^^ftanti* 
**  quitatem  fpsBes^  efi  vettflifftma  ;  ft  dignitatem^  efl  honoratifft' 
*<  ma  ;  Ji  jurifdiclionem,  eji  capacifJimaJ*  It  hath  fovereign  and 
ijncontrolable  authority  in  the  making,confirttiing,cnlarging, 
reftraining,  abrogating,  repealing,  reviving,  and  expounding 
of  laws,  concerning  matters  of  all  poflible  denominations, 
ecclefiaftical,  or  temporal,  civil,  military,  maritime,  or  crimi- 
hal :  this  being  the  place  v/here  that  abfolute  defpotic  power, 
whichmuft  in  all  governments  refidefomewhere,is  entrufted 
J>y  the  conftitution  of  thefe  kingdoms.     AU  mifchiefs  and 

^  4  Jaa-  1648.  •  4  inftt  36. 
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gtievances^  ^perations  and  remedies,  that  tranfcend  the  ordi* 
Hary  Contk  of  the  kws,  are  within  the  reach  of  this  extraor- 
tlinary  tribunal.  •  It  can  regulatc  or  new  model  the  fucceffion 
to  tfce  crown ;  as  was  done  in  the  reign  of  Henry  VTII  and 
William  III.  It  can  alcer  the  eftabliihed  religion  of  the  land  $ 
as  was  done  in  a  yariety  of  inftances,  in  the  reigns  of  king 
Henry  VIII  and  his  threc  childre.n4  It  can  change  and  create 
afrefli  even  thc  conftitution  of  the  kingdom  and  of  parlia* 
ments  themfeives ;  as  was  done  by  die  zQ,  of  union,  and  the 
{ereral  ftatutes  for  trieimial  and  feptennial  eledions.  It  can, 
in  fliort)  do  every  thing  that  is  not  naturally  impoffible  ; 
znd  therefoTC  fome  have  not  fcrupled  to  call  it^s  pdwer,  by  a 
figure  rather  too  bold,  thc  omnipotence  of  parliament.  True 
k  is,  that  what  the  parliament  doth,  no  authority  upon 
tarth  catl  undo.  So  that  it  is  a  matter  moft  eflential  to  the 
libefties  of  this  kiogdom,  that  fuch  members  be  deldgated 
to  this  knportant  truft,  as  are  moft  eminent  for  their  probi- 
ty,  their  fortitude,  and  their  knowlege  ^  for  it  was  a  knowni 
apodiegm  of  the  great  lord  treafurer  Burleigh,  <<  that  Eng- 
**  land  cbuki  never  be  ruined  but  by  a  parliament  :'*  and,  as 
iir  Matthew  Hale  obferves  ^  this  being  the  higheft  and 
greateft  court,  over  which  none  other  can  have  jurifdiftion 
in  the  kingdom,  if  by  aiiy  means  a  miifgovernment  fhould 
any  way  faU  upon  it,  the  fubjeds  of  this  kingdom  are  left 
without  alf  manner  of  remedy.  To  the  fame  purpofe  the 
prefident  Montefquicu,  though  I  truft  too  haftily,  prefages  ^ ; 
that  a6  Rome,  Sparta,  and  Carthage  have  loft  their  liberty 
and  periftied,  fo  the  conftitution  of  England  will  in  time  lofo 
it's  iiberty,  will  penfli :  it  wili  perifh,  whenever  the  iegifla- 
tive  power  fliall  becbrae  more  corrupt  than  the  executive. 

It  muft  be  owned  that  Mr  Locke  ^,  and  other  theoretical 
writers,  have  held,  that  "  there  remains  ftill  inhercnt  in  the 
•*  people  a  fupreme  power  to  remove  or  alter  the  legiflative, 
«*  when  they  find  the  legiflative  a£i  contraty  to  the  truft  rcr 
•^  pofed  in  them :  for,  when  fuch  truft  is  abufed,  it  is  thereby 
•*  forfeited,  jind  devolves  to  thofe  who  gave  it."  But  how- 
cver  juft  diis  cpnclufion  may  l>e  in  theory,  We  cannot  prafki- 

f  of  parliamentSj  4^  ,  1>  on  Gov.  p»  2.  §.  1491.  ix^j* 
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cally  adopt  it,  nof  tike  any  legal  fteps  for  carrying  k  ixM 
execution,  under  any  difpenfation  of  government  at  prefent 
aclually  exifting.  For  this  devolution  of  power,  to  the 
people  at  large,  ihcludes  in  it  a  difTolution  of  the  whole  form 
of  govemment  eftabliflied  by  that  people ;  reduces  all  the 
members  to  their  original  ftate  of  equality;,  and,  by  an- 
nihilating  the  fovereign  poWer,\repcaIs  all  pofitive  laws 
whatfoever  before  enafted.  No  human  laws  will  thereforc 
fuppofe  a  cafe,  which  at  once  muft  deftroy  all  law,  and  com- 
pel  men  to  build  afrefli  upon  a  newfoundation ;  nor  will  they 
make  provifion  for  fo  defperate  an  event,  as  muft  render  all 
legal  provifions  inefFedual  j.  So  long  therefore  as  the  Englifh 
conftitution  lafts,  we  may  venture  to  afErm,  that  the  power 
of  parliament  is  abfolute  and  without  control. 

*  *  • 

In  order  to  jprcvent  the  mifchiefs  that  might  arifCy  by 
placing  this  extenfive  authority  in  hands  that  are  either  inca— 
pable,  or  elfe  improper,  to  manage  it,  it  is  provided  by  th« 
cuftom  and  law  of  parliament  S  that  no  one  fliall  fit  or  votc 
in  either  houfe,  unlcfs  he  be  twenty-one  years  of  age.  This 
is  alfo  exprefsly  declared  by  ftatute  7  &  8  W.  III.  c.  25. 
with  regard  to  the  houfe  of  commons  \  doubts  having  arifen, 
from  fome  contradi£tory  adjudications,  Whether  or  no  a  mi- 
nor  was  incapacitated  from  fitting  in  that  houfe  '^.  It  is  alfo 
cna£ted  by  ftatute  7  Jac.  I.  c.  6.  that  no  mexnber  be  per- 
mitted  to  enter  into.the  boufe  of  commons,  till  he  hath  taken 
the  oath  of  allegiance  before  the  lord  fteward  or  his  deputy : 
and  by  30  Car.  II.  ft.  2.,and  i  Geo.  I.  c.  13.  that  nq  mem- 
ber  fliall  vote  or  fit  in  either  houfe,  till  he  hath  in  the  prefence 
of  the  houfe  taken  the  oath  of  allegiance,  fupremacy,  and  ab- 
juration,  and  fubfcribed  and  repeated  the  declaration  againft 
tranfubftantiation,  and  invocation  of  faints,  and  the  facrifice 
of  the  mafs.  Aliens,  unlefs  naturalized,  were  likewife  by 
the  law  of  parliament  incapable  to  ferve  therein  ^ :  and  now 
it  is  enafted,  by  ftatute  12  &  13  W.  III.  c.  2.  that  no  alien, 
cven  though  he  be  naturalized,  fliall  be  capable  of  being  a 
member  of  cither  houfe  of  parliament.     And  there  are  not 

•    j  Scepage244.  '  Com.  Journ.  loMar,  1^23.  iSFcb* 

*  Whitclockc,  c.  50.  4  Inft.  47.  1625. 
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only,  thefe  ftanding  incap^cities ;  but  if  any  perfon  is  made  a 
peer  by  the  king,  or  ele£led  to  ferve  in  the  houfe  of  commons 
by  the  people,  yet  may  the  refpeftive  houfes  upon  complaint 
of  any  crime  in  fuch  p.erfon>  and  proof  thereof,  adjudge  him 
difabled  and  incapable  to  iit  as  a  member  °^ :  and  this  by  the 
law  and  cuftom  of  parliament. 

FoR,  as  every  court  of  juftice  hath  laws  and  cuftoms  for 

it's  direftion,  fome  the  civil  and  canon,  fome  the  common 

law,  others  their  own  peculiar  laws  and  cuftoms,  fo  the  high 

court  of  parliament  hath  alfo  it's  own  peculiar  law,  called 

the  /ex  et  confuetudo  parliamenti ;    z  law  which  fir  Edward 

Coke  °  obferves  is  **  ab  omnibus  quaerenda^  a  multis  ignorata 

**  apaucis  cognitaJ*^    It  will  not  therefore  be  expefted  that  we 

(hould  enter  into  the  examination  of  this  law,  with  any  de- 

gree  of  minutenefs  :  fince,  as  the  fame  learned  author  afiures 

U3  **,  it  is  much  better  to  be  leamed  out  of  the  rolls  of  parlia- 

.  ment,  and  other  records,  and  by  precedents,  and  continual 

experience,  than  can  be  exprefled  by  any  one  man.     It  will 

be  fufficient  to  obferve,  that  the  whole  of  the  law  and  cuftom 

of  parliament  has  it's  original  from  this  one  maxini,  "  that 

•'  whatever  matter  arifes  conceming  either  houfe  of  parlia- 

*'  ment,  ought  to  be  examincd,  difcufled,  and  adjudged  in 

«« that  houfe   to   which   it   relates,    and  not  elfewhere  p.'* 

Hence,  for  inftance,  the  lords  will  not  fufler  the  commons 

to  interfere  in  fettling  the  eleftion  of  a  peer  of  Scotland  5  thc 

commons  will  not  allow  the  lords  to  judge  of  the  eIe£tion  of  a 

burgefs  5  nor  will  eithcr  houfe  permit  the  fubordinate  courts  of 

law  to  examine  the  mcrits  of  either  cafe.  Buc  the  maxims  upon 

which  they  proceed,  together  with  the  method  of  proceeding, 

reft  entirely  in  the  breaft  of  the  parliament  itfelf ;  and  arc 

not  defined  and  afcertained  by  any  particular  ftated  laws, 

The  privileges  of  parliament  are  likewife  very  large  and 
indefinite.  And  therefore  when  in  3 1 '  Hen.  VI  the  houfe  of 
lords  propounded  a  queftibn  to  the  judges  concerning  thcm, 
the  chief  Juftice,  fir  John  Fortefcue,    in  the  nanfie  pf  his 

M  Whitelocke  of  parl.  c.  I02*     See  21  Jan.  1640.    6  Mar*  1676.    6  Mar. 

Lord^s  Journ.  3  May  1620.     13  May  1711,     17^6^.1769. 
1624.     26  May  1725.     Com.  Joum.         "  1  Inft^*  ii. 
l^Feb.  i^So.  21  JuA.  1628/  9Nov.        ®  4ln^*.5o«  P^Inft.  15* 

h  %  brcthr^nj . 


x54  ^e  Ri«HTt  fiooitfj 

brcthrcn,  dcclarcd,  ««that  Acyought  noi  t6  makc  anfwcf 
<<  to  that  qucftioft :  for  it  hath  not  bccn  ufcd  aforctimc  Aat 
•*  thc  juftices  (hould  in  any  ^fe  dctcrmine  thc  privilcgcs  of 
^  thc  high  court  of  parliament.  For  it  is  fo  high  and  mighty 
**  in  it's  nature,  that  it  may  make  law :  and  that  which  is 
•<  law,  it  may  makc  no  law ;  and  thc  dctermination  and 
**  knowlcdge  of  that  privilege  belongs  to  the  lords  of  parlia-' 
«*  mcnt,  and  not  to  the  juftices  ^."  Privilege  of  parliament 
was  principally  eftabliflied,  in  order  to  protcft  it's  members 
not  only  from  being  molefted  by  their  fellow-fubjeds,  but 
alfo  more  efpecially  from  being  opprcffed  by  the  power  of  the 
crown.  If  therefore  all  the  privilcges  of  parliament  werc 
once  to  be  fet  down  and  afcertained,  and  no  privilege  to  be 
allowed  but  what  was  fo  dcfined  and  dctcrmined,.  it  wcre 
cafy  for  the  exccutive  power  to  devifc  fome  new  cafe,  not 
within  the  line  of  privilege,  and  undcr  prctcnce  thcreof  ta 
harafs  any  refraftory  member  and  violate  the  frccdom  of  par* 
liament.  The  dignity  and  independencc  of  the  two  houfes 
are  thei;efQre  in  great  meafurc  prcfervcd  by  keeplug  theirpri* 
vilegcs  indefinite.  Some  howcver  of  the  more  notorious 
privilcges  of  the  members  of  either  houfc  are,  privilcgc  of 
ipeech,  of  perfon,  of  their  domeftics,  and  of  their  lands  and 
goods-  As  to  the  firft,  privilcge  of  fpcech,  it  is  dedared  bf 
thc  ftatutc  I  W.  &  M.  ft.  2.  c.  2.  as  onc  of  the  libertics  of 
thc  pcople,  ^^  tliat  the  freedom  of  fpeech,  and  debates,  and 
**  proceedings  in  parliament,  ought  not  to  bc  impcached  ot 
**  queftbncd  in  any  court  or  place  out  of  parliament,"  And 
this  freedom  of  fpeeoh  is  particularly  demanded  of  thc  king 
in  pcrfon,  by  the  fpeaker  of  the  houfc  of  commons,  at  the 
opcning  of  cvcry^  new  parliamcnt.  So  likcwifc  are  the  other 
privjlegesjof  perfons,  fervants,lands  and  goods :  which  are  im- 
munities  as  antient  as  Edward  the  confeflbr ;  in  whofe  laws ' 
we  find  this  precept,  ."  ad  fytiodus  vefiiettiibusy  Jive  fummoniti 
^^  fmtyjive  per  fe  quid  agendupi  habuerintyftt  fumma  pa:^  :"  and 
fo  too,  in  the  old  Gothic  conftitutions,  **  extenditur  haec  pax 
**  et  fecuritas  ad  quatuordecim  dies^  convocato  regni  fenatu  *.'* 
This  ineluded  formcrly  not  only  privilegc  from  illcgal  vio« 
lcncc,  but  alfo  from  legal  arrcfts,  and  feifures  by  proccfs 

q.  Seld.  Barooage.  part,  i.  c.  4.    r  cap^  3.    •  Steiran.  iejuri  GQthwU  3«  r.  3. 
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iirom  the  courts  of  law.  And  ftill,  to  aflault  by  violence  a 
member  of  eitiier  houfe,  or  his  menial  fervants,  is  a  high 
contempt  of  parliaftient».  and  there  puniflied  with  the  utmolt 
feyerity.  It  has  likewife  peculiar  penalties  annexed  to  it  i|i 
the  courts  of  law,  by  the  ftatutes  5  Hen.  IV.  c.  6.  and 
1 1  H^n.  VL  c.  1 1.  Neither  can  any  member  of  either  houfe 
be  arrefted  and  taken  into  cuftody,  unlefs  for  fome  indiftablc 
ofience,  without  a  breach  of  the  privilege  of  parliament. 

BuT  ail  other  privileges,  which  derogatc  from  the  com^ 
mon  law  in  matters  of  civil  right,  are  now  at  an  end,  fave 
only  as  to  the  freedom  of  the  member's  perfon :  which  in  a 
peer  (by  the  privilege  of  peerage)  is  for  ever  facred  and  in- 
vioiable  5  and  in  a  commoner  (by  the  privilege  of  parliament) 
for  forty  days  after  every  prorogation,  and  forty  days  before 
the  ncxt  appointed  meeting  * ;  which  ,is  now  in  efFe£i  as  long 
as  the  p^rliament  fubfifts,  it  feldom  being  prorogued  for  more 
than  fourfcora  days  at  a  time,  As  to  all  other  privileges, 
which  obftruft  the  ordinary  courfe  of  juftice,  they  were  re- 
ftrained  by  the  ftatutes  12  W.  III.  c.  3.  2  &  3  Ann.  c.  18. 
and  II  Geo."  II.  c.  24.  and  are  now  totally  aboliflied  by  fta- 
tute  10  Geo.  III.  c.  50.  which  enafts,  that  any  fuit  may  at 
any  time  be  brought  againft  any  peer  or  member  of  parliament, 
their  fervants,  or  any  other  perfon  entitled  to  privilege  of  paf- 
liament ;  which  fliall  not  bc  impeached  or  delayed  by  pre- 
tence  of  any  fuch  privilege  5  except  that  the  perfon  of  a  mem- 
ber  of  the  houfe  of  commons  fliall  not  thcrcby  be  fubjefted 
to  any  arreft  or  imprifonment.  Likewife,  for  the  benefit  of 
commerce,  it  is  provided  by  ftatute  4  Geo.  HI.  c.  33.  that 
any  trader,  having  privilege  of  parliament,  may  be  ferved 
with  legal  procefs  for  any  Juft  debt  to  the  amount  of  100/. 
md  unlefs  he  makes  fatisfaftion  within  two  months,  it  fliall 
be  deemed  an  aft  of  bankruptcy ;  and  that  commifiions  of 
bankrupt  may  bc  iflued  agairtft  fuch  privileged  traders,  in 
like  manner  as  againft  any  other. 

The  only  way  by  which  courts  of  juftice  could  antiently 
take  cognizance  of  privilege  of  parliament  was  by  writ  of 
privilege,  in  the  nature  oi  zfuperfideasyto  deliverthe  party 

t  i  Lev.  72» 
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out  of  cuftody  when  arrcfted  in  a  civil  fuit  \  For  when  a 
lctter  was  written  by  the  fpeaker  to  the  judges,  to  ftay  pro- 
ceedings  againft  a  privileged  perfon,  they  rqjefted  it  as  con- 
trary  to  their  oath  of  office^-  But  fince  the  ftatute  12  W. 
III.  c.  3.  which  enafts  that  no  privileged  perfon  fliall  bc 
fubjeci  to  arreft  or  imprifonment,  it  hath  been  held  that 
fuch  arreft  is  irregular  ab  itiitioy  and  that  the  party  may  be 
difcharged  upon  motion  "^.  It  is  to  be  obferved,  that  there 
is  no  precedent  of  any  fuch  writ  of  privilege,  but  only  in 
civil  fuitsj  and  that  the  ftatute  of  i  Jac.  I.  c.  13.  and 
that  of  king  William  (which  remedy  fome  inconveniences 
arifing  from  privilege  of  parliament)  fpeak  only  of  civil 
aftions.  And  therefore  the  claira  of  privilege  hath  been 
irfually  guarded  with  an  exception  as  to  the  cafe  of  indi£table 
crimes  * ;  or  as  it  hath  been  frequently  exprefled,  of  trca- 
fon,  felony,  and  breach  (or  furcty)  of  the  peace  ^.  Whcreby 
it  feems  to  have  been  underftood  that  no  privilege  was  al- 
lowable  to  the  members,  their  families,  or  fervants,  in  any 
crime  whatfoever ;  for  all  crimes  are  treated  by  the  law  as 
hting" contra  pacem  domini  regis.  And  inftances  have  not  been 
wanting,  whcrcin  privilcged  perfons  have  been  conviilejd  of 
mifdcmefnors,  and  committed,  or  profecuted  to  outlawry, 
cven  in  the  middlc  of  a  feffion  *  5  which  proceeding  has  after- 
wards  rcceived  the  fanftion  and  approbation  of  parliament  *. 
To  which  may  be  added,  that,  a  few  years  ago,  the  cafc  of 
writing  and  publiftiing  feditious  libels  was  refolvcd  by  both 
houfes  **  not  to  be  intitled  to  privilege ;  and  that  the  reafons, 
upon  which  that  cafe  procecded  ^,  extended  equally  to  cvery 
indiftable  offence.  So  that  the  chief,  if  not  the  only,  pri- 
vilcge  of  parliament,  in  fuch  cafes,  feems  to  bc  thc  right 
of  receiving  immediate  information  of  thc  imprifonment  or 
dctention  of  any  member,  with  the  reafon  for  which  hc  is 
dctained:    a  praftice  that  is  daily  ufcd  upon  thc  flighteft 

tt  Dycr  59.     4Pryn.     Brev,  Pari,  ^  ATicb,  16  Edw»   IV,  in  Scaccb'^ 

757.               '  ,    .   ..  Lord  Raym.  1461, 

V  Latch.  484    Noy.  83.  «  Com.  Journ.  16  May  17*6.^ 
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military  accurationsy  preparatory  to  a  trial  by  a  court  mar-» 
tial  ^ ;  and  which  is  recognized  by  thc  feveral  temporary  fta- 
tutes  for  fufpending  the  habeas  corpus  aft  *  :  whereby  it  is  pro- 
vided,  that  no  member  of  either  houfe  Ihall  be  detained,  tili 
the  matter  of  which  he  ftands  fufpefted,  be  firft  communi- 
cated  to  the  houfe  of  which  he  is  a  member,  and  the  confent 
of  the  faid  houfe  obtained  fpr  his  commitment  or  detaining. 
But  yet  the  ufage  has  uniformly  been,  cver  fince  the  revo- 
lution^  that  the  communication  has  been  fubfequent  to  the 
arreft. 

These  arc  the  general  heads  6f  the  laws  and  cuftoms  re- 
lating  to  parliament,  confidered  as  one  aggregatc  body.  We 
will  next  proceed  to 

rV.  The  laws  and  cuftoms  relating  to  the  houfe  of  lords 
in  particular.  Thefe,  if  we  exclude  their  judicial  capacity, 
which  will  be  more  properly  treated  of  in  the  third  and 
fourth  books  of  thefe  commentaries,  will  take  uphut  little 
pf  Qur  timCf 

One  very  antient  privilege  is  that  declared  by  the  charter 
of  the  foreft  ^,  confirmed  in  parliament  9  Hen.  III 4  wz.  that 
cvery  lord  fpiritual  or  temporal  fummoned  to  parliament,  and 
pafiilig  through  the  king^s  forefts,  may,  both  in  going  an4 
rcturning,  kill  one  or  two  of  the  king's  deer  without  warrant  j 
in  view  of  the  forefter  if  he  be  prefent,  or  on  blowing  a  hom 
if  he.  be  abfent :  that  he  may  not  feem  to  take  the  king'8 
venifon  by  ftealth. 

In  the  next  place  they  have  a  right  to  be  attended,  and 
conftantly  are,  by  the  judges  of  the  court  of  king's  bcnch 
and  common  pleas,  and  fuch  of  the  barons  of  the  exchequer 
as  are  of  the  degree  of  the  coif,  or  have  been  made  ferjeants 
at  law  5  as  likewife  by  the  king's  ieamed  counfel,  being  fer- 
jeants,  and  by  the  mafters  of  the  court  of  chancery  5  for  their 
advice  in  point  of  law,  and  for  the  greater  dignity  of  their 
proceedings.  The  fecretarics  of  ftate,  with  the  attorney  and 
folicitor  genferal,  were  alfo  ufed  to  attend  the  houfe  of  peers, 
and  have  to  this  day  (together  with  the  judges,  &c,)  their  re- 
gular  writs  of  fummons  iffuedout  at  the  beginning  of  every 
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parliament  ^,  ad  traBandum  tt  confiltum  imftniehdum^  though 
not  ad  confentiendum ;  but,  whencver  of  latc  years  thcy  hav^ 
bcen  members  of  the  houfe  of  commons  ^,  thcir  attendan& 
here  hath  fallen  into  difufe. 

Another  privilege  is,  that  every  peer,  by  liccncc  obtain*^ 
ed  from  thc  king,  may  make  another  lord  of  parliamenthi& 
proxy,  to  vote  for  him  in  his  abfence  *.  A  privilegejf  which 
a  member  of  the  other  houfe  can  by  no  means  havc,  a$  hc  \% 
himfclf  but  a  proxy  for  a  multitude  of  other  peoplc  ^* 

Each  peer  has  alfo  a  right,  by  leave  of  the  houfe,  whcn 
a  vote  paiTes  contrary  to  his  fentiments,  to  cnter  his  diffcnt 
on  the  journals  of  the  houfe,  with  the  reafons  fojr  fuch  diffcnti 
which  is  ufually  ftiled  his  proteft. 

All  bills  likewife,  that  may  in  their  confcquences  any 
way  affe£t  tho-  rights  of  the  peerage,  are  by  the  cuftom  of 
parliament  to  have  their  firft  rife  and  beginning  in  the  houfc 
of  peers,  and  to  fuffer  no  changes  or  amendmcnts  in  thc 
houfe  of  cbmmons. 

There  is  alfo  one  ftatutc  peculiarly  rclativc  to  the  houfe 
of  lords ;  6  Ann.  c.  23.  which  regulates  the  elcflion  of  the 
fixteen  reprefentative  peers  of  North  Britain,  in  confequencc 
of  the  twcnty-fecond  and  twcnty-third  articles  of  the  union : 
and  for  that  purpofe  prefcribes  the  oaths,  £S3V.  to  be  taken  by^ 
the  eleftors ;  dircfts  the  mode  of  balloting ;  prohibits  the 
peers  cledting  from  being  attended  in  an  unufual  mahncr ; 
and  cxprefsly  provides,  that  no  othcr  mattcr  fliall  bc  treated 
of  in  that  affembly,  fave  only  the  clc£tion,  on  pain  of  incur- 
ring  zpraemunire, 

V.  The  peculiar  laws  and  cuftoms  of  the  houfe  of  com^ 
mons  relate  principally  to  the  raifing  of  taxes,  and  thc  clec- 
tions  of  members  to  ferve  in  parliament. 

FiRST,  with  regard  to  taxes :  it  is  the  antient  indifpUtable ' 
pr jvilege  and  right  of  the  houfe  of  commons,  that  all  grants 
pf  fubfidies  or  parliamentary  aids  do  begin  in  thcir  houfe,  and 
are  firft  beftowed  by  them  ^ ;  althoiigh  their  grants  are  not 

g  Stat.  II  Hcn.  VHL  c.  lo.  SmitVs  8  Feb.  1620.  10  Feb.  1625. 4  Inft.^S* 
commonw.  b.  a.  c.  3.  Moor.  551. 4  Inft.         *  Sdd.  barooagc.  p.  i.  c.  z. 
4.     Hale  of  Parl.  140.  k  4  Inft.  12. 

b  Scc  Com.  Journ.  11  Apr.  1614.         I  4  Inft.  29» 
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e^Eedual  to  sdl  intents  and  purpofes,  until  they  have  the 
nfient  of  thc  otlier  two  branches  of  the  legiflature.  The  ge-^ 
^eral  reafon^  given  for  this  exclufive  privilege  of  the  houfeof 
rommons,  is,  that  the  fupplies  are  raifed  upon  the  body  of 
^e  people,  and  therefpre  it  is  proper  that  they  alone  fhould 
have  the  right  of  tz^^ing  themfelves*  This  reafon  would  be 
unanfwerable,  if  the  commons  taxed  none  but  themfelves : 
but  it  is  notorious,  that  a  very  large  fhare  of  property  is  in 
the  pofFeffion  of  the  houfe  of  lords ;  that  this  property  is 
equally  taxable,  and  taxed,  as  the  property  of  thc  commons  i 
and  therefore  the  commons  not  being  thc /ole  perfons  taxed, 
this  cannot  be  the  reafon  of  their  having  thc  fole  tight  of 
raifing  and  modelling  the  fupply.  The  true  reafon,  arifing 
from  the  fpirit  of  our  conftitution,  feems  to  be  this.  The 
^Qrds  being  a  permanent  hercditary  body,  created  at  pleafurc 
by  the  king,  are  fuppofed  more  liable  to  be  influenced  by 
the  crown,  and  when  pnce  influenced  to  continue  fo,  thaa 
the  commons,  who  are  a  temporary  eleftive  body,  freely 
norainated  by  the  people.  It  would  therefore  be  extremely 
dangerous,  to  give  the  lords  any  power  of  framing  new 
taxes  for  the  fubjefl: ;  it  is  fufficiqnt  that  they  have  a  power 
ef  rejeftingj  if  they  think  tlie  commons  too  lavifh  or  impro- 
vident  in  their  grants.  But  fo  reafonably  jealous  are  thc 
commons  of  thi^  valuable  privilege,  that  herein  they  will  not 
fufler  the  other  houfe  to  exert  any  power  but  that  of  rejedl- 
ing ;  they  will  not  permit  the  leaft  alteration  or  amendment 
to  be  made  by  the  lords  to  the  mode  of  taxing  the  people  by 
a  money  bill ;  under  which  appellation  are  included  all 
bills,  by  which  money  is  direfted  to  be  raifed  upon  the  fub- 
je£l,  for  any  purpofe  or  in  any  fliape  whatfoever ;  eithcr  for 
the  exigencies  of  government,  and  collefted  from  the  king- 
doiR  in  general,  as  the  land  tax ;  or  for  private  benefit,  and 
colIeSed  in  any  particular  diftridl,  as  by  turnpikes,  parifh 
rates,  and  the  like.  Yet  fir  Mattliew  Hale  °*  mentions  one 
cafe,  founded  on  the  praftice  of  parliament  in  the  reign  of 
Henry  VI ",  wherein  he  thinks  the  lords  may  alter  a  money 
bill :  and  that  is,  if  the  commons  grant  a  tax,  as  that  of 

»n  on  parliaments.  65«  66.  the  anfwer  to  this  cafe  by  fir  Heneagr 
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tonnage  and  poundagc,'  for  four  years ;  and  the  lords  alter  \i 
to  a  lefs  time,  as  for  tnvo  years ;  here,  he  fays,  the  bill  need 
not  be  fent  back  to  the  commons  for  their  concurrence,  but 
may  receive  the  royal  aflcnt  without  farther  ceremony; 
for  the  alteration  of  the  lords  is  confiftent  with  the  grant  of 
the  commons.  But  fuch  an  experiment  will  hardly  be  re- 
peated  by  the  lords,  under  the  prefent  improved  idea  of  thc 
privilege  of  the  houfe  of  commons,  and,  in  any  cafc  where  a 
money  bill  is  remanded  to  the  commons,  all  amendments  in 
thc  mode  of  taxation  are  fure  to  be  rejefted. 

Next,  with  regard  to  the  eleftions  of  knights,  citizens, 
and  burgefles^  we  may  obferve,  that  herein  confifts  thc 
ciercife  of  the  democratical  part  of  our  conftitution :  for  in 
a  democracy  there  can  be  no  exercife  of  fovereignty  but  by 
fuffrage,  which  is  the  declatation  of  the  people*s  will.  In 
all  democracies  therefore  it  is  of  the  utmoft  importance  to 
regulate  by  whom,  and  in  what  manner,  the  fiiffrages  are  to 
be  givert.  And  the  Athenians  were  fo  juftlyjealousof  this 
prerogative,  that  a  ftranger,  who  interfered  in  the  aflemblies  • 
of  the  people,  was  puniflied  by  their  laws  with  death :  be- 
caufe  fuch  a  man  was  efteemed  guilty  of  high  treafon,  by 
ufurping  thofe  rights  of  fovereignty,  to  which  he  had  no 
title.  In  England,  where  the  people  do  not  debate  in  a 
colleftiv^  body  but  by  reprefentation,  the  exercife  of  thi$ 
,  fovereignty  confifts  in  the  choice  of  reprefentatives.  Thc 
laws  have  therefpre  very  ftridtly  guarded  againft  ufurpation 
or  abufe  of  this  power,  by  many  falutary  provifions ;  which 
may  be  reduced  to  thefe  three  points,  i.  The  qualifications 
of  the  eleftors.  2.  The  qualificatioiis  of  the  elefted.  3.  Thc 
proceedings  at  eleftions, 

I .  As  to  the  qualifications  of  the  eleftors.  The  truccea-»» 
fon  of  requiring  any  qualification,  with  regard  to  propertyi 
in  voters,  is  to  exclude  fuch  perfons  as  are  in  fo  mean  a  fitua- 
tion  that  they  are  efteemed  to  have  no  will  of  their  own.  If 
thefe  perfons  had  votes,  they  would  be  tempted  to  difpofe  of 
them  under  fome  undue  influence  or  other.  This  would 
give  a  great,  an  artful,  or  a  wealthy  man,  a  larger  fliare  in 
cleftions  than  is  cpnfiftent  with  general  liberty.  If  it  were 
probable  that  every  man  would  give  his  vote  fraely  and  with- 
7  out 
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*out  influence  of  any  kind,  then,  upon  ihe  true  theory  snd 
genuine  principles  of  liberty,  every  member  of  the  commu- 
jiity,  however  poor,  ihould  haye  a  vote  in  eledling  thofe 
delegates,  to  whofe  charge  is  committed  the  difpofai  of  his 
property,  his  liberty,  and  hislife.  But,  fince  that  can  hanllj  ^ 
be  expe£led  in  perfons  of  indigent  fortunes,  or  fuch  as  arc 
under  the  immediate  dominion  of  others,  all  popular  ftates 
have  been  obliged  to^eftablifh  certain  qualifications ;  virhercby 
•ibme,  who  are  ifufpefted  to  have  no  will  of  their  own,  arc 
excluded  from  voting,  in  order  to  fet  otherindividuals,  whofe 
wills  may  be  fuppofed  independent^  more  thoroughly  upon  a 
.  level  with  each  other. 

And  this  conftitutionof  fuffrages  is  framed  upon  a  wifer 

principle,  with  us,  than  either  of  the  methods  of  voting,  by 

.  centuries  or  by  tribes,  among  the  Romans.     In  the  method 

,  by  centuries,  inftituted  by  Servius  Tullius,  it  was  principally 

.  property,  and  not  numbers,  that  turned  the  fcale :  in  the  me- 

ihod  by  tribes,  graduiiUy  introduced  by  the  tribunes  of  the 

people,  numbers  only  were  regarded, ,  and  property  entirely 

ovcrlooked.  Hence  the  laws  pafTed  by  the  formeir,  method.had 

iifually  too  great  a  tendency  to  aggrandize  the  patricians  or 

rich  nobles ;  and  thofe  by  the  latter  had  too  much  of  a  levcl- 

ling  principle.      Our  conftitution  fteers  between  the  two 

cxtremes.     Only  fuch  are  cntirely  excluded,  as  can  have  no 

"will  of  their  own :  there  is  hardly  a  free  agent  to  be  found, 

who  is  not  entitlcd  to  a  vote  in  fome  place  or  other  in  thc 

kingdom.     Nor  is  comparative  wealth,  or  property,  entirely 

difregarded  in  eleftions ;  for  though  the  richeft  man  has  ouly 

one  vote  at  one  place,  yet,  if  his  property  be  at  all  difFufed, 

he  has  probably  a  right  to  vote  at  more  places  than  one,  and 

therefore  has  many  reprefentatives.     This  is  the  fpirit  of  our 

conftitution :  not  that  I  afTert  it  is  in  faci  quite  fo  perfe£t "  as 

I  have  here  endeavoured  to  defcribe  it ;  for,  if  any  altcration 

• 

n  The  candld  and  intelligent  reader  time  and  a  loofe  ilate  of  national  morals 

will  apply  this  obfervation  to  many  other  have  too  great  a  tendency  to  produce. 

parts  hf  the  work  before  him,  wherein  The  incurvations  of  pradice  are  thea 

the  conftitution  of  our  laws  and  govern-  the  moft  notorious  when  compared  with 

ment  are  reprefented  as  nearly  approach-  the  redtitude  of  the  rule ;  and  to  eluci- 

ing  to  perfedtion;  without  defcending  to  date  the  clearnefs  of  the  fpring,  conveys 

the  invidious  taik  of  pointing  out  fuch  the  ftrongeft  fatire  on  thofe  wbe  have 

^viatioAd  and  cotruptioiis,  as  leogth  of  polluted  or  difturbed  ic* 

might 
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might  be  wiihed  or  fuggefted  in  the  prefent  frame  of  parlia* 
ments,  it  fhould  be  in  fayour  of  a  more  complete  reprefent^ 
.ation  of  the  people. 

BuT  tp  retum  to  our  qualiiications  \  and  (irft  thofe  of 
i;Ie£tors  fcr  knights  of  the  fhire.  i.  By  ftatute  8  Hen.  VI, 
c.  7.  and  10  Hen,  VI.  c,  2.  (amended  bjr  14  Geo.  III,  c.  58.) 

the  knights  of  the  fliire  fhall  be  chofen  of  people,  wherepf  every 
laian  fliall  have  freehold  to  the  value  of  forty  fhillings  by  the 
year  within  the  county ;  which  (by  fubfequent  ftatutes)  is  tQ 
be  clear  of  all  charges  and  deduftions,  except  parliamentary 
and  parocliial  taxes.  The  knights  of  fliires  are  the  reprefent- 
atives  of  the  landholders,  or  landed  intereft  of  thc  kingdom : 
their  cleflors  muft  therefore  have  eftates  in  lands  or  tene- 
meiits,  within  the  county  reprefented:  thefe  eftates  muft 
be  freehold,  that  is,  for  term  of  life  at  leaft  ;  becaufe  benefi-^ 
^ial  leafes  for  long  terms  of  years  were  not  in  ufe  at  the  itiak-» 
ing  of  thefe  ftatutes,  and  copyholdcTs  were  then  little  better 
thah  villeins,  abfolutely  dependent  uppn  their  lords:  thi$ 
freehold  muft  be  of  forty  fhillingsannual  value ;  becaufe  that 
fum  would  then,  with  prpper  induftry  fumifli  all  the  necefTaries 
of  life,  and  retider  *the  freeholder,  if  he  pleafed,  an  independent 
man.  For  bifhop  Fleetwood,  in  his  chronicon  prectofuxn^  writ-. 
ten  at  the  beginning  of  the  prefent  century,  has  fully  proved, 
forty  fhillings  in  the  reign  of  Henry  VI  to  havebeen  equal  tp 
twclve  pounds  per  annum  in  the  reign  of  queen  Anne  ;  andj^ 
as  the  value  of  money  is  very  confiderably  lowered  fince  thc 
bifhop  wrote,  I  think  we  may  fairly  conclude^  from  this  and 
other  circumftances,  that  what  was  equivalent  to  twelv^ 
pounds  in  hi$  days  is  equivalent  to  twenty  at.prefent.  The 
other  lefs  important  qualifications  of  the  ele£lors  for  counties 
in  England  and  Wales  may  be  collefted  from  thc  ftatutes  cited 
in  the  margin  **;  which  direft,  2.  That  no  pcrfon  under  twenty* 
one  years  of  age  fhall  be  capable  of  voting  for  any  niemberi. 
This  extends  to  all  forts  of  members,  as  well  for  boroughs  as 
counties ;  as  does  alfo  the  next,  v/z.  3,  That  no  perfon  con-r 
vided  of  perjury,  or  fubornation  of  perjury,  fball  be  capable 

f  7  &  8  W.  III.  c.  as-  10  Ann.  c.  23.     31  Gco.  II.  c,  14.    3  Geo.  III.  c.  94« 
2.  Ge9.  Ih  c.  >i.    \%  Gw.  II.  c.  18.  . 
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cf  voting  in  any  ekaion.    4.  That  nd  pcrfon  Ihall  Tote  m 

tight  of  any  freebold,  granted  to  him  fraudulently  to  qualify 

tiim  to  vote.  Fraudulent  grants  are  fuch  as  contain  an  agrec-i 

ment  to  rcconvey,  or  tp^defeat  thc  cftate  granted$  which 

agreemcnts  arc  made  void,  and  thc  cftate  is  abfolutely  veftcd 

in  thc  perfon  to  whom  it  is  fo  grantcd,     And,  to  guard  the 

tctter  againft  fuch  frauds,it  is  farther  provided,  5.  That  cverf 

votcr  fhall  have  bccn  in  the  aftual  poiTcffion,  or  rcccipt  of  the 

profits,  of  his  frcehold  to  his  own  ufe  for  twchre  calcnd^ 

months  beforc ;  except  it  came  to  him  by  defccnt,  marriagci 

maTriage-fettlement,  will,  or  promotion  to  abencfice  or  of* 

fice*    6.  That  no  pcrfon  {hall  vote  in  refpeft  of  an  annuity  or 

rentcharge,unlefsregiftcrcd  withthe  clcrkof  the  pcacc  twelvc 

calendar  months  before.  7.  Thatin  mortgaged  or  trufteftatcs^ 

the  perfon  in  pofleffion,  under  thc  above-mentioncd  reftric- 

tions,  (hall  have  the  vote.     8.  That  only  one  pcrfon  (hall  be 

admittcd  to  votc  for  any  one  houfe  or  tenement,  to  prcvent 

thc  fplitting  of  frecholds.     9.  That  no  cftate  ftiall  qualify  a 

Voter,  unlcfs  thc  eftate  has  been  aflefled  to  fome  land  tax  aid^ 

at  lcaft  twclve  months  bcfere  the  deftion  (a).     10.  That  no 

tcnant  by  copy  of  court  roll  ftiall  bc  permitted  to  vote  as  j, 

frecholder  [b].    Thus  much  for  thc  cleftors  in  countics* 

As  forthc  cleftors  of  citizens  and  burgefles,  thefc  are  fup- 
pofed  to  be  the  mcrcantile  part  or  trading  intereft  of  thia 
kingdom.  But  as  tradc  is  of  a  flufluating  naturc,  and  feldom 
long  fixcdin  a  place,  it  was  formerly  left  to  thc  crdwn  to  fum- 

(tf)  By  ftatute  *o  G.  III,  c.  17,  explained  and  amended  by  ^oGeo^ 
III.  c.  35«  no  perlbn  (hall  be  aliowed  to  vote  in  refpe6l  of  any  meflli* 
ages»  lands,  or  tenements,  wbich  have  not  been  aflcffed  to  the  land  tax 
foi*  (ix  calendar  months  next  before  fuch  eIe£lion,  either  in  the  name  of 
the  peifon  clainiing  to  vote,  or  of  the  tenant  a^ually  occupying  the  fame 
at  the  time  of  fuch  afleflinent  made  ;  and  that  no  perfon  (hall  beallowecf 
to  vote  in  refpeft  of  any  mefluages,  &c.  to  which  the  perfon  fo  claiming 
to  Vote  (hall  havebccome  intltled  by  defcent,  marriage,  marriage-fcttle- 
incnt»  devife,  promotion  to  any  beneflce  or  oflice,  within  twelve  calendar 
months  next  before  fuch  eIe6lion,  whieh  meffuages,  &c.  liave  not  been 
idTefled  to  thc  land-tax  wlthln  two  years  next  before  fuch  eleftion  In  the. 
tiame  of  the  perfon  through  whom  the  perfon  claiming  to  voie  (hall  de- 
rivc  his  titic. 

[b]  By  ftatutc  1*  Geo.  III.  c.  41.  no  commiffioner  or  ofHcer,  em- 
ployed  in  raanagingthe  duties  of  excife,  cuftoms,  ftamps,  falt,  window» 
«r  houfes,  or  revenue  of  the  poft-oflicej  fliali  be  capable  of  voting  in  the 
ck^ion  of  a  mcmber  of  parliament. 

tnon^ 
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taoli,  pro  re  natay  the  moft  fiourifhing  towns  to  fend  reprc- 
fentatives  to  parliament.  So  that  as  towns  increafed  in  trade, 
and  grew  populous,  they  were  admitted  to  a  fhare  in  tfae  le* 
giflature.    But  the  misfortune  is,  that  the  deferted  boroughs 
continued  to  be  futnmoned,  as  well  as  thofe  to  whom  their 
trade  and  inhabitants  were  transferred  ^  except  a  few  which 
petitioned  to  be  eafed  of  the  expence,  then  ufual,  of  main«* 
taining  their  members  :  four  fliillings  a  day  being  allowed 
for  a  knight  of  the  fhire,  and  two  fhillings  for  a  citizen  or 
burgefs :  which  was  the  rate  of  wages  eftablifhed  in  the  reiga 
of  Edward  III  p.   Hence  the  members  for  borpughs  now  bear 
above  a  quadruple  proportion  to  thofe  for  counties,  and  the 
number  of  parliament  men  is  increafed  fince  Fortefcue's  time, 
in  the  rcign  of  Henry  the  fixth,  from  300  to  upwards  of  500, 
cxelufive  of  thofe  for  Scotland.    The  univerfities  were  in  ge- 
neral  not  empowered  to  fend  burgeflcs  to  parliament ;  though 
cnce,  in  28  Edw.  I,  when  a  parliament  was  fummoned  to 
confider  of  theking'sright  toScotland,there  were  ifluedwrits, 
which  required  the  univerfity  of  Oxf ord  to  fend  up  f our  or  five, 
and  that  of  Cambridge  two  or  three,of  their  moft  difcreet  and 
learned  lawyers  for  that  purpofe  *i..  But  it  was  king  James  the 
firft,  who  indulged  them  with  the  permanent  privilegetofend 
conftantly  two  of  their  own  body ;  to  ferve  for  thofe  ftudents 
who,  though  ufeful  members  of  the  community,  were  neither 
concerned  in  the  landed  nor  the  trading  intereft  j  and  to  pro- 
teft  in  the  legiflature  the  rights  of  the  republic  of  letters,  The 
right  of  eleftion  in  boroughs  is  various,depending  entirely  ori 
thefeveral  charters,cuftoms,and  conftitutionsof  therefpeftive 
places,  which  has  occafioned  infinite  difputes;  though  now  by 
ftatute  2  Geo.II.  c.24.  the  right  of  voting  for  the  future  fhall 
be  allowed  according  to  the  laft  determination  of  the  houfe  of 
commons  concerning  it.     And  by  ftatute  3  Geo.  III.  c.  15. 
no  freeman  of  any  city  or  borough  (other  than  fuch  as  claim 
by  birth,  marriage,  or  fervitude)  fliall  be  entitled  to  vote 
therein,  unlefs  he  hath  beeri  admitted  to  his  freedom  twelve 
calendar  months  before  {d). 

P  4  Inft.  16,  q  Prynnc  parl.  writs.  I,  345, 

■■"■■'"'  '  ■  '"  '  -       "  .  .  I   ..  ■ -^ 

(d)  [And  by  ftatute  a6  Geo.  III.  c.  100.  no  perfon  fliall  be  admitted 
to  vote  at  any  ele£lion  of  members  f or  any  city  ox*  borough  within  £ng-^ 

land 


Ch..  1. 


^  P  E  R  S  d  N  S« 


i7S 


2."  Next,  as  to  the  qualiiications  of  perfoils  to  be  e/e^ei 
jnembers  of  the  houfe-  of  commons.  Some  of  thefe  depend 
upon  the  law  and  cuftom  of  parliaments,  declared  by  the  houfe 
of  commons  ^  ^  others  upon  certain  ftatutes.  And  from  thefe 
it  appears,  i .  That  they  muft  not  be  aliens  born  %  or  minors  ^ 
H.  That  they  muft  not  be  any  of  the  twelve  judges  %  becaufe 
they  fit  in  the  lords'  houfe ;  nor  of  the  clergy  ^,  for  they  fit  in 
the  convocation ;  nor  perfons  attainted  of  treafon  or  felony  \ 
for  they  are  unfit  to  fit  any  where.  3.  That  flieriffs  of  coun- 
ties,  and  mayors  and  bailiffs  of  boroughs,  are  not  eligiblc  in 
their  refpective  jurifdiSions,  as  being  retuming  ofiicers  ^  1 
but  that  ftieriffs  of  one  county  are  eligible  to  be  knights  of 
another  *.  4.  That,  in  ftriftnefs,  all  members  ought  to  have 
been.  inhabitants  of  the  places  for  which  they  are  chofen  * : 
but  this,  having  been  long  difregarded,  was  at  length  endrely 
xepealed  by  ftatute  14  Geo.  III,  c.  58.  5.  That  no  perfons 
concemed  in  the  management  of  any  duties  or  taxes  created 
iince  1692,  except  the  commiffioners  of  the  treafury  **,  nor 
any  of  the  officers  foUowing^,  fviz.  commiffioners  ofprizes, 
tranfports,  fick  and  woundcd,  wine  licences,  navy,  and  viftual- 


,    »  4  Inft.  47,  48. 

s  See  pag.  162. 

t  Uhl. 

«  Com.  JoTirn.  9  Nov.  1605. 

wCom.Journ.  ijOft.  i553..8Fcb« 
2620«    17  Jan.  1661. 

^  Com*  Journ*2i  Jan^  1580.  4  Inft* 

47- 

f  Bro.  j^hi;,  t.parliament.  7.     Com. 
Journ.  25  June,  1604.    14  Apr.  1614. 


22  Mar.  1620.  2.  4«  15  Jun.  17  Nov. 
1685.    Hal.  of  parl.  114. 

s  4  Inlt.  48.  Whicelocke  of  parl. 
ch.  99,  ico,  loi. 

a  Stat.  iHen.  V.c.  i,  23  Hen.  VI, 
c.  15. 

b  Stat.  5  &  6  W.  &  M.  c.  7. 

c  Stat.  II  &  12  W.  III.  c.  2.  12  Sc 
ifW.  III.  c.  10,  6  Ann.  c.  7.  15  Geo. 
II.  c.  22. 


land  and  Wales  as  an  inhabitant  paying  fcot  and  lot,  or  as  an  itihabit- 
aDt-houfeholder,  houfekeeper,  and  pot  waller,  legally  fettled,  or  as  an 
inhabitant-houfeholder,  houfckeeper,  andpot-waller,  oras  aninhabitant- 
houfeholder  refiant,  or  as  an  inhabitant  of  fuch  city  or  borough  (other 
tfaan  fuch  as  claim  by  dcfcent,  devife,  marriage,  or  marriagefettlement> 
or  promotion  to  any  office  or  benefice,  or  under  any  other  defcription  than 
inhabitants  paying  fcot  and  lot,  or  inhabitants  in  the  manner  above  de. 
fcribed),  unlefs  he  (hall  have  been  aflually  and  bonafde  an  inhabitant  as 
above,  fix  calendar  months  previous  to  theday  of  the  eleflion  at  which  he 
ihall  tcnder  his  vote :  and  if  any  perfon  fliali  vote  at  any  fuch  elcftion 
contrary  to  the  faid  a^,  his  vote  (hall  be  null  and  voiil,  and  he  (hali  for« 
feit  20I.  to  any  perfon  who  (hall  fue  for  the  fame,  to  be  recovered  by  a6lion 
4)f  debt  in  any  of  the  coujrts  at  Weftminfter;  in  which  a6lion  the  proof 
of  inhabitancy  fhall  lie  upon  the  perfon  fued.J 

ling; 
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iing ;  fecretarics  or  receivers  of  prizes ;  comptrollers  of  th^ 
army  accounts ;  agents  fyr  regiments ;  governors  of  planta* 
tions  and  their  deputies  ;  ofScers  of  Minorca  or  Gibraltar ) 
officers  of  the  excife  and  cuftoms ;  cletks  or  deputies  in  tbe 
feveral  offices  of  the  treafury,  exchequer,  navy,  vidualling^ 
ttdmiraity,  pay  of  the  army  or  navy,  fecretaries  of  ftate,  faltf 
ftamps,  appeals,  wine  iicences,  hackney  coaches,  hawkers 
and  pedlars)  nor  any  perfons  that  hold  any  new  office  under 
the  crown  created  fince  1 705  '^,  are  capable  of  being  ele£l:ed 
cr  fitting  as  mcmbers.  6.  That  no  perfon  having  a  penfion 
linder  thc  Crpwn  during  pleafure,  or  for  any  term  of  years,  ia 
capable  of  being  elefted  or  fitting  ^.  7.  That  if  any  member 
accepts  an  office  under  the  crown,  except  an  officer  in  the  army 
cr  navy  accepting  a  ncw  commiffion,  his  feat  is  void ;  but 
fuch  member  is  capable  of  being  re-elefted  U  8.  That  all 
knights  of  the  fhire  fhall  be  adual  knights,  or  fuch  notable 
efquires  and  gentlemen  as  have  eftates  fufficient  to  be  knights^ 
and  by  no  means  of  the  degree  of  yeomcn  K  This  is  reduced 
to  a  ftillgreater  certainty,by  ordaining,  9.  That  every  knight 
of  a  ftiire  fliall  have  a  clear  eftate  of  freehold  or  copyhold  td 
the  value  of  fix  hundred  pounds  per  anrjum,  and  every  citizen 
and  burgefs  to  the  value  of  three  hundred  pounds :  except  Ac 
cldeft  fons  of  peers,  and  of  perfons  qualified  to  be  knights  of 
ihires,  and  except  the  members  for  the  two  univerfities  ** : 
Which  fomewhat  ballances  the  afcendant  whlch  the  boroughs 
have  gained  over  the  counties,  by  obliging  the  trading  mte- 
ireft  to  make  choice  of  landed  men :  and  of  this  qualification 
the  member  muft  make  oath,  and  give  in  the  particulars  in 
writing,  at  the  time  of  his  taking  his  fcat*  [c].      But,  fubi» 

d  Stat.  6  Ahn.  c.  7.  8  Stat.  23  Hen.  VI.  c.  15» 

c  Stat.  6  Ann.  c.  7.   i  Geo*^  c.  56.        &  Stat.  9  Ann.  c.  5« 

f  Stat.  6  Ann.  c.  7.  *  Stat.  33  Gco.  II.  c.  aoi 
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[c]  By  ftattite  «»  Geo.  III.  c.  45.  cveiy  perfon  tvho  fliall  direftly  or 
iniUreftly,  by  himfelf  or  by  any  other  to  his  ufe,  hold  any  contraft  made 
Vfith  the  commillioners  of  the  treafury,  navy,  or  vi^lualling-office,  or  the 
inafter-general  or  board  of  ordnance,  or  any  other  perfon,  for,  or  on  ac* 
count  of  the  public  fervice }  or  (hall,  in  purfuance  of  any  fuch  contraft» 
furni  fli  any  money  to  be  remitted  abrbad,  or  any  wares  or  merchandtze 
to  be  ufed  In  the  fervice  of  the  public,  (hali  be  incapable  of  being  elefled 
or  fitting  or  voting  in  the  houfe  of  coiiimon9|  during  the  timc  tbat  hc 
Ihall  hold  fuch  contra^* 


Ch.  i.         .        efPzKio^L  iT) 

]eOi  to  thefe  ftanding  rcftridions  and  difqualifications,  every 
fubjefl:  of  the  rcalm  is  eligible  of  common  right :  thoUgh 
there  are  inftances,  whereih  petfons  ih  particulat  circum^ 
ftances  have  forfeited  that  common  tight,  and  have  been  de^ 
clared  ineligible  jft^*  thai  paf-liamefii  by  a  votfc  of  the  houfe  of 
tommons  j,  orfor  ever  by  an  aft  of  the  legiflatUre  ^.  But  it 
was  an  unconftitutional  prohibition,  \Vhich  was  grdunded  oh 
an  otdinance  of  the  houfe  of  lcfi^ds  *,  and  inferted  iri  the  kin^s 
Writs,  toi  the  parliament  holden  at  Covehtry,  6  Hen;  IV, 
ihat  rio  apprcntice  6r  other  mah  of  the  law  {hoiild  be  eledlej 
a  knight  bf  the  fliire  therein  ™ :  iri  return  for  which,  our  law 
books  and  hiftorians  "  have  brahded  this  parliament  with  the 
hame  of  parlianientuiH  indoBumy  or  the  lack-learning  parlia- 
ment ;  and  fir  Edward  Coke  bbferves  with  fome  fplecn  %  that 
Ihere  was  never  a  good  law  made  thereat. 

3.  The  third  point,  regardihg  eleftions,  is  the  method  of 
proceeding  therein.  This  is  alfo  regulated  by  the  law  of  par- 
liament,  and  the  feveral  ftatutes  referred  to  in  the  margin  p  \ 
all  which  I  fliall  blend  together,  and  extraft  out  of  them  a 
fummary  account  of  the  method  of  proceeding  to  eleftions» 

As  foon  as  the  parliament  is  fummoned,  the  lord  chancellor 
(or  if  a  vacancy  happens  during  the  fitting  of  parliament,  the 
fpeaker  (^),  by  order  of  the  houfe ;  and  without  fuch  order,  if  a 
vacancy  happens  by  death,  or  the  member^s  becoming  a  peer, 

jSeepag.163.  &M.C.20.  7W<IlI.c.4.  7&8W; 

k  Stat.  7  Geo.  I.  c.  28.  III.  c.  ^.andc*  25.     lo&iiW.  III. 

I  4  Inft.  10.  48.  Pryn^  PJea  for  lords.  c.  7.  12  &  13  W.  III.  c.  10.  6  Ann. 

379*  2  Whitelocke.  359»  368.  c*  23.  9  Ann.  c.  5.  10  Ann.  c.  19.  and 

^  Pryn.  on  4  Inft.  13.  c.  33.  2  Gto.  II.  c.  24.  8  Geo.  II.  c.  30, 

"  'WalHngh.  A^  D,  1405 k  18  Geo.  II.  c.  18.    19  deo.  II.  c.  28. 

o  4  Inft.  48.  10  Geo.  III.  t.  16.  il  Geo.  III,  c.  42* 

P  7  Hen.  IV.  c.  15.  8  Hen.  VI.  c.  7.  14  Geo.  III.  t,  15.  15  Gco.  III.  c.  36, 

13  Hcn.  VI.  c.  14.     I  W.  &  M.  ft.  I.  28  Gco.  III.  c.  $2. 

c.  2.  2  W.  &  M.  ft.  I.  c.  7.  5  &  6  W.n 

»•  ■  —     •  ■  •  ■  -   ■         -  -  ■  ■■•^ 

(e)  [The  (tatute  24  Gco.  III.  c.  26.  repealsfo  much  of  toGeo.  III.  c. 
41»  and  15  Geo.  III.  c.  36.  asauthorifes  the  fpeaker  of  the  houfe  cf  com- 
mons  to.HTue  his  warrant  to  the  clerk  of  the  crov/n  for  making  out  writ« 
for  the  eleftiori  of  memhers ;  Snd,  inftead  thereof,  fubftitutes  (among 
Qthers)  the  following  provtllons  t  that  the  fpeaker»  during  any  recefs^ 
whether  by  prorogation  or  adjournment,  fhall  iflue  his  warrant  for  mak- 
ing;  out  writs  for  ele^ting  menibtrrs  in  the  room  of  thofe  who  fhall  dieor 
become  peers  of  Great  Britain  :  and  that,  to  prevem  the  ihconveniencies 
thaf  may  ai ift  from  the  death  of  the  fpeaker,  or  by  his  feat  becoming  va- 
cant,  or  by  his  abfence  out  of  the  realm,  the  fpeaker  is  to  nominate  a  cer- 
taia  number  of  members  to  cxccutethc  poweis  givea  to  him  by  that  a6t."J 
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in  the  time  of  a  rcccfs  for  upwards  of  twcnty  days)  fcnds  hU 
warrant  to  the  clerk  of  the  crown  in  chancery ;  -who  thereupon 
iffues  out  writs  to  the  fherifFof  every  county,  for  the  eledlion 
of  all  the  members  to  ferve  for  that  county,  and  every  city  and 
borough  therein.  Within  three  days  after  the  receipt  of  this 
writ,  the  flierifF  i^  to  fend  his  precept,  under  his  feal,  to  the  pro- 
per  returning  officers  of  the  cities  and  boroughs,  commanding 
them  to  eleft  their  members  :  and  the  faid  returning  officers 
are  to  proceed  to  eledlion  within  eight  days  from  the  receipt  of 
the  precept, giving  four  days  notice  of  the  fame^ ;  and  to  return 
the  perfons  chofen,  together  with  the  precept,  to  the  (herifF. 

BuT  eleftions  of  knights  of  the  fhire  mufl  be  proceeded  to 
by  the  fherifFs  thcmfelves  in  perfon,  at  the  next  county  court 
that  fhall  happen  after  the  delivery  of  the  writ  {a).  The  county 
court  is  a  court  held  every  month  or  oftener  by  the  {herifF, 
intended  to  try  little  caufes  not  exceeding  the  value  of  forty 
fliillings,  in  what  part  of  the  county  he  pleafes  to  appoint  for 
that  purpofe :  but  for  the  eleftion  of  knights  of  the  fhire  it 
muft  be  held  at  the  moft  ufual  place.  If  the  county  court  falls 
upon  the  day  of  delivering  the  writ,  or  within  fix  days  after, 
thc  flicrifF  may  adjourn  the  court  and  election  to  fome  other 
convenient  time,  not  longer  than  fixteen  days,  nor  fhorter 
than  ten  ;  but  he  cannot  alter  the  place,  without  the  confent 

9  In  the  borough  ef  New-Shoreham  j  i  Geo.  III.  c.  55.  the  eledtion  muft  bc 
in  Suffcx,  wherein  certain  freeholders  of  within  tnoelve  days^  with  aght  days  no- 
the  county  are  entitled  to  votc  by  ftatutc     tice  of  the  famc  (/). 

(ii)'Oy  45  Geo.  III.  c,  84.  f.  4.  the  (herifF  is,  within  two  days  after 
tiie  receipt  of  the  writ,  to  caufe  proclamation  to  bemadeat  tbeulace  where 
the  eleftion  oiight  to  be  holden  of  a  fpecial  county-court  to  bc  tnere  holden 
for  the  purpofe  of  fuch  ele6\ion  only,  on  any  day  (Sunday  excepted)  not 
later  frooi  th"e  day  of  making  fuch  proclamation  than  the  fixteenth»  nor 
looner  than  the  tenth  day,  and  that  he  (hall  proceed  in  fuch  eleflion  at 
fuch  fpecial  county-court  in  the  fame  manner  as  if  the  ele£lion  was  to  be 
beld  at  a  county-court,  or  at  an  adjourned  county-court  according  to 
the  laws  now  in  being.  And  by  the  firl^  feflion  of  the  fame  a^,  every 
poll  (hall  commencg  on  the  day  upon  which  the  fame  fhall  be  demand^d, 
oirupon  thenext  dayatfartheft,  (unlefs  Sunday,and  thcn  the day  after)  and 
Ihall  bc  duly  and  regulariy  proceeded  in  from  day  to  day  (Sundays  ex- 
cepted)  until  the  famc  be  finifhed,  li\it  fo  as  that^no  poii  Ihall  cpntinue 
f!or  more  than  fifteen  days  at  moft  ;  (Sundays  excepted)  and  if  fuch  poll 
fhall  continue  until  the  fifteenth  day,  then  the  fame  (hall  be  finally  clofcd 
at  or  before  the  hour  of  three  in  the  afternoon  of  the  fame  day. 

(/)  LSo  in  the  borough  of  Cricklade,  Wiltfliire,  where  certain  frce- 
holders  are  intitled  to  vote  by  ftatute  12  beo.  III.  c.  31.  thc  cle^ion 
muft  be  within  /wr/vtf.days,  and  not  lefs  than  eigbt  days  j  and  noticc  ot\ 
tlie  fame  mufl.  be  given  forthwith.] 
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of  all  thc  candidate^ :  and,  in  all  fuch  cafts,  ten  days  public 
notice  muft  be  given  of  the  time  and  place  of  the  eledlion. 

And,  as  it  is  efiential  to  the  very  being  of  parliament  that 
de^ions  (hould  be  abfolutely  free,  therefor^  all  undue  influ- 
ettces  upon  the  eleftors  are  illegal,  and  ftrongly  prohibited. 
For  Mr  Locke '  ranks  it  among  thofe  bre.aches  of  truft  in  the 
ejcecutive  magiftrate,  which  according  to  his  notions  amount 
to  a  diflblution  of  the  govcrnment,  ^*  if  he  employs  the  force, 
"  treafure,  and  offices  of  the  fociety  to  corrupt  the  reprefent- 
**  atives,  or  opcnly  to  preingage  the  eledors,  and  prcfcribe 
*^  what  manner  of  perfons  ftiall  be  chofen.*  For  thus  to  rc- 
"  gulate  candidates  and  eledors,  and  new  model  the  ways  of 
**  elc^Jiion,  what  is  it,  fays  he,  but  to  cut  up  the  government 
"  by  the  roots,  and  poifon  the  very  fountain  of  public  fecu- 
**  rity  ?'*  As  foon  therefore  as  the  time  and  place  of  eleftion, 
cither  in  counties  or  boroughs,  are  fixed,  all  foldicrs  quar- 
tcred  in  the  place  are  to  remdve,  at  leaft^  one  day  bcforc  the 
eie£kion,  to  the  diftance  of  two  miles  or  mote ;  and  not  to  re- 
tum  tiU  onc  day  after  the  poll  is  ended,  Riots  likewife  have 
becn  frequently  dctermined  to  make  an  eleftion  void..  By 
vote  ajfo  of  the  houfe  of  commons,  to  whom  alone  belonga 
thc  power  of  determining  contefted  eleftions,  nd  lord  of  par- 
liament,  or  lord  lieutcnant  of  a  county,  hath  any  right  to 
interfcre  in  the  eledion  of  commoners  5  and,  by  ftatutc,  the 
lord  warden  of  the  cinque  ports  fliall  not  recommend  any 
members  therc.  If  any  officer  oF  the  excife,  cuftoms,  ftamps, 
or  certain  other  branchcs.of  the  revenue,  prefume  to  inter- 
meddle  in  eledlions,  by  perfuading  any  voter  or  difluading 
him,  heforfeits  100/,  and  is  difabled  to  hold  any  office. 

Thus  are  the  eleftors  of  one  branch  of  the  legiflature  fe- 
curcd  from  any  undue  influence  from  either  of  the  othcr  two, 
and  from  all  extemal  violence  and  compulfion.  But  the 
greateft  danger  is  that  in  which  tliemfelves  co-operate,  by 
the  infamous  praftice  of  bribery  and  corruption.  To  prevent 
which  it  is  ena£led  that  no  candidate  fhali,  after  the  date 
(ufually  called  the  tejle)  of  the  wri):s,  or  after  the  vacancy, 
give  anymoncy  or  entertainment-to  his  eledtors,  or  promife 
to  give  ^ny,  either  to  particular  perfons,  or  to  the  place 
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in  gcncral,  in  ordcr  to  his  being  elefked :  on  pain  of  being 
incapable  to  ferve  for  that  place  in  parliament.  And  if  any 
money,  gift,  ofEce,  employment,  or  reward  be  given  or 
promifed  to  be  given  to  any  voter,  at  any  tinJfJ,  in  order  to 
influence  him  to  give  or  withhold  his  vote,  as  well  he  that 
takes  as  he  that  ofFers  fuch  bribe  forfeits  500/,  and  is  for 
cver  difabled  from  vpting  apd  holding  ariy  ofiice  in  any  cor* 
pdration ;  unlefs,  beforc  conviftion,  he  will  difcover  fome 
other  ofFender  of  the  fame  kind,  and  then  he  is  indemnified 
for  his  Qwn  ofFence*.  The  firfl  inftance  ihat  occurs,  of 
cleftion  bribery,  was  fo  early  as  13  Eliz.  when  one  Thomas 
Longe  (being  a  fimple  man  and  of  fmall  capacity  to  fcrve  in 
parliament)  acknowleged  that  he  had  given  the  retuming 
ofiicer  and  others  of  the  borough  for  which  he  was  chofeit 
four  pounds  to  be  returned  member,  and  was  for  that  pre- 
mium  ele^Eled.  But  f or  this  ofl^ence  thc  borough  was  amcrced, 
the  member  was  removed,  and  the  officer  fined  and  imprifon- 
cd  ^  But,  as  this  praftice  hath  fince  taken  much  deeper 
and  more  univerfal  root,  it  hath  occafioned  the  making  of 
thefe  wholefome  ftatutes ;  to  complete  the  efficacy  of  which, 
there  is  nothing  wanting  but  refolution  and  integrity  to  put 
thcm  in  ftri£t  execution. 

Undue  influence  being  thus  (I  wifh  the  depravity  of  man- 
kind  would  permit  me  to  fay,  effeaually)  guarded  againft,  the 
cle<aion  is  to  be  proceeded  to  on  the  day  appointed ;  the  fheriff 
or  other  returning  offjcer  firft  taking  an  oath  againft  bribery, 
and  for  the  due  execution  of  his  ofiice.  Thc  candidates  like- 
wife,  if  required,  muft  fwear  to  their  qualification ;  and  thc 
cleftors  in  counties  to  theirs;  and  the  ele<aors  both  in  counties 
and  boroughs  are  alfo  compellable  totake  the  oath  of  abjuration 
and  thatagainft  bribery  and  colrruption.  And  it  might  not  be 
anvfs,  if  the  members.^eaed  were  bound  to  take  the  latter 
oath,  as  well  as  the  former  5  which  in  all  probability  would  bc 
much  more  efi^e<aual,  than  adminiftef  ing  it  only  to  the  ele<9:or6. 

The  ele<aicm  being  clofcd,  the  returning  officer  in  boroughs 
returns  his  precept  to  the  flieriff;  with  the  perfons  eleaed  by 

•  In  Ijke  manncr  the  Julian  Jaw  de    cd  anothcr  offender,  he  was  rcftorcd  t» 
amhitu  infliaed  fines  and  infamy  upon     hrs  credit  again.     Ff.  4«!  14.  i. 
all  who  wcrc  guUty  of  cornjption  at  elec-    ,    1 4  i„ft.  »3.  Hale  of  parl.  uz,  Com. 
tionsj  but,  ifthcpeifonguiJty  coiiyiaf/.j^tirm  loite  u  Mny  1571. 
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the  majority :  and  the  fherifFreturns  the  whole,  together  with 
the  writ  for  the  county  and  the  knights  elefted  thereupon,  to 
the  clerk  of  the  crown  in  chancery ;  bcfore  the  day  of  meet- 
ing,  if  k  be  a  new  parliament,  or  within  fourteen  days  after 
the  deftion,  if  it  be  an  occafional  vacancy ;  and  this  under 
penalty  of  500/.  If  the  IherifF  does  not  return  fuch  knights 
only  as  are  duly  elefted,  he  forfeits,  by  the  old  ftatutes  oi 
Henry  VI,  100/;  and  thc  retuming  officer  in  boroughsfora 
like  falfe  return  40/;  and  they  are  befides  liable  to  an  a£bion,  in 
which  double  damages  fiiall  be  recovered,  by  the  later  ftatutes 
©f  kang  William :  and  any  perfon  bribing  the  returning  officer 
fliall  alfo  forfeit  300/.  But  the  members  retumed  by  him  arc 
the  fitting  members,  until  the  houfe  of  commons,  upon  peti- 
tion,  fliall  adjudge  the  return  to  be  falfe  and  illcgal.  Thc 
form  and  manner  of  proceeding  upon  fuch  petition  are  now 
regulated  by  ftatute  10  Geo.  III.  c.  16.  (amended  by  11 
Geo,  III.  c.  42.  and  made  perpetual  by  14  Geo.  III.  c.  15.)  {a) 
which  direfts  the  method  of  chufing  by  lot  a  felefl  committcc 
of  fifteen  members,  who  are  fwom  well  and  truly  to  try  thc 
fame,  and  a  true  judgment  to  give  according  to  the  cvidence» 
And  this  abftraft  of  the  proceedings  at  eleftions  of  knights, 
citizens,  and  burgefles,  concludes  our  inquiries  into  the  laws 
and  cuftoms  more  peculiarly  relative  to  the  houfe  of  commons.  ' 

VI.  I  PROCEED  now,  fixthly,  to  the  method  of  making  laws  5 
which  is  much  the  fame  in  both  houfes :  and  I  fliall  touch  it 
very  briefly,  beginning  in  the  houfe  of  commons.  But  firft  I 
muft  premife,  that  for  difpatch  of  bufinefs  each  houfe  of  par- 
liament  has  its  fpeaker.  The  fpeaker  of  the  houfe  of  lords» 
whofe  office  it  is  to  prefide  there,  and  manage  the  formality 
oi  bufinefs,  is  the  lord  chancellor,  or  keeper  of  the  king*s  great 
feal,  or  any  other  apppinted  by  the  king^s  commiffion :  and,  if 
none  be  fo  appointed,  the  houfc  of  lords  (it  is  faid)  may  eleft. 
The  fpeaker  of  the  hbufc  of  comjnons  is  chofen  by  the  houfe  ; 
but  muft  be  approved  by  the  king.  Arjd  herein  the  ufage  of 
the  two  houfes  difFers,  that  the  fpeaker  of  the  Koufe  of  com- 
mons  cannot  give  his  opinion  or  argue  any  queftion  in  thc 
houfe ;  but  the  fpeaker  of  the  houfe  of  lords,  if  a  lord  of  par- 
)lament,  may.     In  each  houfe  the  aft  of  the  majority  binds 

ija)  and  further  rcgulated  by  »i5  Gco.  III.  c.  5». 

M  3  th# 


l82  Th     RlGHTS  BOOK   !• 

the  whole ;  and  this  majority  is  declared  by  votcs  openly  and 
publicly  givcn :  not  as  at  yenice,  and  many  othpr  fenatorial 
aflemhlies,  privately  or  by  ballot.  This  latter  method  may 
hc  ferviceable,  to  prevent  intrigues  and  unconftitutional  com- 
binations :  but  is  impoiTible  to  be  prafliced  with  us  ^  at  kaft  > 
in  the  houfe  of  commons,  where  every  member's  condufl:  is 
fubjeft  to  the  future  cenfure  of  his  conftituents,  and  ther&- 
fore  fliould  be  openiy  fubmitted  to  their  infpeflion. 

To  bring  a  bill  into  the  houfe,  if  the  relief  fought  by  it  is  of 
a  private  nature,  it  is  firft  ne ceflary  to  prefer  a  petition ;  wfaich 
muft  be  prefented  by  a  member,  and  ufually  fets  forth  the  griei^ 
ance  defired  to  be  remedied.  This  petition  ( whcn  founded  on 
{zSts  that  may  be  in  their  nature  difputed.)  is  referred  to  a  com- 
piittee  of  members,  who  examine  the  matter  alleged,  and  ac- 
cordingly  report  it  to  the  houfe;  and  then  (or,otherwife,  upon  . 
the  mere  petition)  leave  is  given  to  bring  in  thc  bill.  In  puUic 
matters  the  bill  is  brought  in  upon  motion  made  to  the  houfc, 
without  any  petition  at  all»  Formerly,  all  bills  werc  drawn 
in  the  form  of  petitions,  which  were  entered  upon  xhtparlia^ 
inent  rollsy  with  the  king's  anfwer  thereunto  fubjoined;  not 
in  any  fettled  form  of  words,  but  as  thie  circumftances  of  thc 
cafe  required  ^  :  and  at  fhe  end  of  each  parliament  the  judges 
drew  them  into  the  form  pf  a  ftatute,  which  was  cntercd  on 
liiQjiatute  rolls,  In  the  reign  of  Henry  V,  to  prevent  miftakcs 
and  abufes,  the  ftatutes  were  drawn  up  by  thcjudgesbefoTe 
the  end  of  the  parliament  \  and,  jn  the  reign  of  Henry  VI, 
bills  in  the  form  of  afts,  accojrding  tp  the  mpdern  cuftom^ 
^ere  firft  introduced. 

T|iE  perfpns  direfted  to  bring  in  the  bill,  prefent  it  in  a 
f  ompetcnt  time  to  the  houfe,  drawn  out  on  papcr,  with  a 
imultitude  of  blanks,  or  void  fpaces,  where  any  thing  occurs 
that  is  dubious,  of  neceflary^to  be  fettled  by  the  parliament 
itfclf  \  (fuch,  efpecially,  as  the  precife  date  of  times,  the  na-^ 
ture  and  quantity  of  penalties,  or  of  any  fyms  of  money  tqi 
be  raifed)  being  indeed  only  the  fceleton  of  the  bill.  In  the 
houfe  of  lords,  if  the  bill  begins  there,  it  is  (when  of  a  prir 
vate  nature)  referred  to  two  of  the  judges,  to  examine  andl 
report  the  ftate  of  the  fa£ts  alleged,  to  fee  that  all  neceflary 
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parties  confent,  and  to  fcttle  all  points  of  technical  propriety. 
This  is  read  a  firft  time,  and  at  a  convenient  diftance  a  fe- 
cond  time  5  and  after  each  reading  the  fpeaker  opens  to  the 
houfe  the  fubftance  of  the  bill^  and  puts  the  queftion,  whether 
it  fliall  proceed  any  farther.  The  introduftion  of  the  bill  may 
be  originally  oppofed,  as  the  bill  itfelf  may  at  either  of  the 
readings  ;  and,  .if  the  oppofition  fucceeds,  the  biU  muft  bc 
dropped  for  that  feffion  :  as  it  muft  alfo,  if  oppofed  with  fuc- 
cefs  in  any  of  the  fubfequent  ftages. 

After  the  fecond  reading  it  is  committed,  that  is,  refer* 
red  to  a  committee ;  which  h  either  felefted  by  the  houfc  in 
matters  of  fmall  importance,  or  elfe,  upon  a  biil  of  confe- 
«juence,  the  houfe  refolves  itfelf  into  a  committee  of  the  whole 
houfe.  A  committee  of  the  whole  houfe  is  compofed  of  every 
member ;  and,  to  form  it,  the  fpeaker  quits  the  chair,  (ano- 
ther  member  being  appointed  chairman)  and  may  (it  and  de- 
bate.as  a  private  member.  In  thefe  committees  the  bill  is 
debated  claufe  by  claufe,  amendments  made,  the  blanks  filled 
up,  and  fometimes  the  bili  entirely  new  modellcd.  After  it 
hae  gone  through  the  committee,  the  chairman  reports  it  to 
the  houfe  M^ith  fuch  amendments  as  the  committee  have  made ; 
and  then  the  houfe  reconfiders  the  whole  bill  again,  and  the 
ijueftion  is  repeatedly  put  upon  every  claufe  and  amendment. 
When  the  houfe  hath  agreed  or  difagreed  to  the  amendments 
of  the  committee,  and  fometimes  added  new  amendments  of 
it's  own,  the  bill  is  then  ordered  to  be  engrofled,  or  written 
in  a  ftrong  grofs  hand,  on  one  or  more  long  rolls  (or  preffes) 
of  parchment  fewed  together^  When  this  is-  finifhed,  it  is 
read  a  third  time,  and  amendments  are  fometimes  then  made 
to  it ;  and  if  a  new  claufe  be  added,  it  is  done  by  tacking 
a  feparate  piece  of  parchment  on  the  bill,  which  is  called  a 
ryder ".  The  fpeaker  then  again  opens  the  contents ;  and, 
holding  it  up  in  his  hands,  puts  the  queftion,  whether  the 
bill  fhall  pafs,  If  this  is  agreed  to,  the  title  to  it  is  then  fet- 
tled ;  which  nfed  to  be  a  general  one  for  all  the  a^ls  paffed  in 
the  feffion,  till  in  the  firft  year  of  Henry  VIII  diftinfl:  titles 
were  introduced  for  each  chapter.  After  this,  onc  of  thc 
members  is  direfted  to  carry  it  to  the^  lords,  and  dcfire  their 
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concurrencc ;  who,  attended  by  feveral  morc,  carries  it  ta 
thc  bar  of  the  houfe  of  pcers,  and  there  dclivers  it  to  their 
Ijjeaker,  who  comes  down  from  his  woolfack  to  receive  it. 

It  thcre  pafles  through  the  fame  forms  as  in  the  other 
houfe,  (except  engroffing,  which  is  already^  done)  and,  if 
rcjcfted,  no  more  notice  is  taken,  but  it  pafles  fubftlentio^ 
to  prevent  unbecoming  altercations.  But  if  it  is  agreed  to, 
the  lords  fend  a  mefl^age  by  two  mafters  in  chancery  (or  upon 
matters  of  high  dignity  or  importance,  by  two  of  the  judges) 
that  they  have  agreed  to  the  fame :  and  the  bill  remains  with 
the  lords,  if  tliey  have  made  no  amendment  to  it.  But  if  any 
amendments  arc  m^de,  fuch  amendments  are  fent  down  with 
the  bill  to  receive  the  concurrencc  of  the  commons.  If  thc 
commons  difagree  to  the  amendments,  a  conferencc  ufually 
follows  between  members  deputed  from  each  houfe  5  who  for 
the  mofl:  part  fettle  and  adjufl:  the  difference :  but,  if  both 
iioufes  remain  inflexible,  the  bill  is  dropped.  If  the  com- 
mons  agree  to  the  amendments,  the  bill  is  fent  back  to  the 
lords  by  one  of  the  members,  with  a  meflTage  to  acquaint  them 
therewith.  The  fame  forms  are  obferved,  tnutatis  mutandisy 
when  the  bill  begins  in  the  houfe  of  lords.  But,  when  an  a£t 
of  grace  or  pardoh  is  pafled,  it  is  firfl:  figned  by  his  majefty, 
and  then  read  once  only  in  each  of  the  houfes,  without  any 
new  engrofling  or  amendment  ^.  And  when  both  houfes  have 
done  with  any  bill,  it  always  is  depofited  in  the  houfe  of  peers, 
to  wait  the  royal  afl^ent  j  exccpt  in  the  cafe  of  a  bill  of  fupply, 
which  after  receiving  the  concurrence  of  the  lords  is  fcnt 
back  to  the  houfc  of  commons  *.  * 

The  royal  aflient  may  be  given  two  ways  :  i.  In  perfon  j 

when  the  king  comes  to  the  houfe  of  peers,  in  his  crown  and 

royal  robes,  and  fending  for  the  commons  to  the  bar,  the  titles 

pf  all  the  bills  that  have  paflx^d  bot;h  houfes  are  read ;  and  the 

king's  anfwer  is  declared  by  thc  clerk  of  the  parliament  in  Nor- 

man-French :  a  badge,  it  rhuft  be  owned,  (now  the  only  one  re- 

maining)  of  conqueft ;  and  which  onc  cpuld  wifli  to  fee  fall  intc^ 

total  oblivion,  unlefs  it  be  referved  as  a  folemn  memento  to  re-. 

mind  us  that  our  liberties  are  mortal,  having  once  been  de^ 

^  D'ewes  journt  zo.  73  Com»  jourjif        »  Com.  journf  24  JuK  x66o. 
17  June  1747. 

-  ftroye4 


Gh.  1.  ^Persoms.  x8^ 

ftroyed  by  a  foreign  force.  If  the  king  confents  te  a  puUic  bill^ 
the  clerk  ufually  declares,  "/prfiy/?vfw/,  thekingwillsitfoto 
•*  be ;"  if  to  a  private  bill,  ^^foitfait  comme  il  eft  de/ire^  be  it  as 
*'  it  is  defired."  If  the  king  refufcs  his  aflent,  it  is  in  the  gentle 
language  of  **  le  roy  faviferoy  the  king  will  advife  upon  it.** 
When  a  bill  of  fupply  is  paffed,  it  is  carried  up  and  prefented 
to  the  king  by  the  fpeaker  of  the  houfc  of  commons  ^  j  and  thc 
royal  ailent  is  thus  exprefred,  **  le  roy  retnerciefes  loyal fuhjeEii^ 
f*  accepte  lour  henevolence^  et  auffi  le  veut^  the  king  thanks  his 
•*  loyal  fubjefts,  accepts  their  benevolence,  and  wills  it  fo  to 
*^  be."    In  cafe  of  an  aft  of  grace,  which  originally  proceeds 
from  the  crown,  and  has  the  royal  afTent  in  the  firft  ftage  of  it, 
the  clerk  of  the  parliament  thus  pronounces  the  gratitude  of 
the  fubjedl ;  **  les  prelats^  feigneurs^  et  commons^  en  ce^^pr^erA 
**  parliament  ajfemhleesy  au  nom  de  touts  vous  autres  fuhjeBs^  re^ 
^*  mercient  tres  humhlement  votre  majejley  et  prient  a  Dieu  votts 
^*  donner  en  fante  hone  vie  et  longue ;  the  prelates,  lords,  and 
^<  commons^  in  this  prefent  parliament  afrembled»  in  the  name 
••  of  all  your  other  fubje£ls,  moft  humbly  thank  your  majeftyi 
**  and  pray  to  God  to  grant  you  in  health  and  wealth  long 
"  to  live  V*    2.  By  the  fltatute  33  Hcn.  VUL  c.  21.  the  king 
may  give  his  affent  by  letters  patent  under  his  great  feal,  fign- 
ed  with  his  hand,  and  notified  in  his  abfence  to  both  houfes 
affembled  together  in  the  high  houfe.  And,  whdn  the  bill  has 
received  the  royal  affent  in  either  of  thefe  ways,  it  is  then, 
and  npt  before,  a  ftatute  or  zQ.  of  parliament. 

This  ftatute  or  zQ.  is  placed  among  the  records  of  the 
kingdom ;  there  needing  no  formal  promulgation  to  give  it  the 
force  of  a  law,  as  was  neceffary  by  the  cJvil  law  with  regard  to 
the  emperor's  edi£ts:  becaufe  every  man  in  England  is,  in  judg*- 
iQent  of  law,  party  to  the  making  of  an  a£l  of  parliament^  be- 
ing  prefent  th^reat  by  his  reprefentatives.  However,  a  copy 
thereof  is  ufuajly  printed  at  the  king's  prefs  for  the  information 
of  the  whole  land.  And  formerly,  before  the  invention  of 
printing,  it  was  ufed  tp  be  publifhed  by  thc  fheriff  of  every 
county ;  the  king^s  writ  being  fent  tb  him  at  the  cnd  of  every 
^effioii,  together  with  a  tranfcript  of  all  the  a£ts  made  at  that 

f  Rot,  Parl,  9  Hen»  Jy»  in  Pryn.    4  ln&,  3P>  31*        *  D*eweii  joara.  ^5. 
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feffion^  commanding  hirii^  "  ut  Jiatuta  illay  et  amnes  ahiculos 
*'  if9  eifdem  contentoSy  infmgulis  locis  ubi  expedtre  viderity  puhlice 
^^  proclamariy  et  firmiter  teneriet  ohfervari  faciatP  And  thc 
ufagc  was  to  proclaim  them  at  his  county  couTt>  and  there  te 
kcep  them,that  whoever  would  might  read  or  take  copies  there* 
of  j  whichcuftomcontinuedtill  tfie  reign  of  Henry  the  feventh  % 

An  a£l  of  p^liamcnt,  thus  made,  is  thc  exercife  of  th^ 
Jiigheft  authority  that  this  kingdom  acknowleges  upon  earth» 
|t  hath  power  to  bind  every  fubjeft  in  thc  land,  and  thc  do- 
minions  thereunto  belonging ;  nay,  even  the  king  himfelf, 
if  particularly  hamed  thercin,  xAnd  it  cannot  be  altered, 
amended,  difpenfed  witfc,  fufpended,  or  repealed,  but  in  thd: 
famC  forms  and  by  the  fame  authority  of  parliament :  for  it  i$ 
a  maxrm  in  law,  that  it  requircs  the  fj^me  ftrength  to  diflblve, 
z%  to  create  an  obligation.  It  is  true  it  was  formerly  held^ 
that  the  king  might  in  many  cafes  difpenfe  with  penal  fta:- 
tutes^;  but  now  by  ftatute  i  W.  &  M.  ft.  2.  c.  2.  it  is  de- 
clared  that  jthe  fufpending  or  difpenfing  with  laws  by  regal 
atithority,  without  confent  of  parliamcnt,  is  illegal. 

VII.  There  remains  only,  in  the  feventh  and  laftplace, 
to  add  a  word  or  two  concerning  the  mannerin  which  par^ 
liaments  may  be  adjoumed,  prorogued,  or  diffolved. 

An  •adjournment  is  no  more  than  a  continuancc  bf  thc 
fefEon  from  one  day  to  another,  as  the  word  itfelf  fignifies  ; 
and  this  is  done  by  the  authority  of  each  houfe  fepatately  every 
day ;  and  fometimes  for  a  fortnight  or  a  month  together,  as 
at  Chriftmas  or  Eafter,  ot  upon  other  particular  occafions. 
But  the  adjournment  of  one  houfe  is  no  adjoumment  of  the 
othef  *=.  It  hath  alfo  been  ufual,  when  his  majefty  hath  fig- 
nified  his  pleafure  that  both  or  either  of  the  houfes  fliould  ad^^ 
journ  themfelves  to  a  certain  day,  to  obey  the  king^s  pleafuye 
fo  fignifiedj  and  to  adjourn  accordingly  ^.  Otherwife,  be- 
fides  thc  indecorum  of  a  refufal,  a  prorogation  Would  afluredly 

»  3lnft.  41.    4  Inft,  26.  •  iS  Dec.  1621.   11  Jul,  1625.    13  Scpt. 

*  Fmch.  L.  81.  234.  Bacon.  Ilem.  1660..   25  Jul.  1667.     4  Aog.  1685. 

^.  19.  /  24  Feb.  1691.    21  Jun.  1712.  16  Apr. 

c  4  Inft.  2  3.  1717.      3  Fch.  I74I.      10  Dcc  1745» 
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f ollow  ;  wliich  would  often  bc  vcry  inconvcnient  to  botli  pub^- 
lic  and  private  bufinefs.  For  prorogation  puts  an  end  ta 
the  feffion  5  and  then  fuch  bills  as  are  only  begun  and  not 
perfe£ted,  muft  be  rcfumed  de  novo  (if  at  all)  in  a  fubfequent 
feffion :  whereas,  after  an  adjoumment,  all  things  continue  in 
the  fame  ftate  as  at  the  time  of  the  adjournment  made,  and 
may  be  proceeded  on  without  any  frefh  commencement. 

A  pROB.oGATioi|i  is  the*\ontinuance  of  the  parliament 
firom  one  feffion  to  another,  as  an  adjournment  is  a  continua- 
tion  of  the  feffion  f rom  day  to  day.  This  is  done  by  the  royal 
authority,  cxprefred  either  by  the  lord  chancellpr  in  his  ma- 
jefty's  prefence,  or  by  commiffion  from  the  crown,  or  fre- 
quently  by  proclamation.  Both  houfes  are  neceflarily  pro^ 
rogued  at  the  fame  time  j  it  not  being  a  prorogation  of  the 
houfe  of  lords,  or  commons,  but  of  the  parUament.  Thc 
feffion  is  never  underftood  to  be  at  an  end  until  a  proroga- 
tion :  though,  unlefs  fome  a£l  be  pafled  or  fome  judgment 
given  ih  parliament,  it  is  in  truth  no  feffion  at  all  =.  And 
formerly  the  ufage  was,  for  the  king  to  give  the  royal  aflent 
to  all  fuch  bills  as  he  approved,  at  the  end  of  every  feffion^ 
and  then  to  prorogue  the  parliament  >  though  fometimes  only 
for  a  day  or  two  ^ :  after  which  all  bufinefs  thcn  depending  in 
the  houfes  was  to  be  begun  again.  Which  cuftom  obtained 
fo  ftrongly,  that  it  once  became  a  queftion  ^,  whether  giving 
the  royal  aflent  to  a  fingle  bill  did  not  of  courfe  put  an  end 
to  the  feffion.  And,  though  it  was  then  refolved  in  the  nega- 
tive,yet  the  notiopi  was  fo  dceply  rooted,  thatthe  ftatute  i  Car.I, 
c.  7.  was  pafied  to  dcclarCi  that  the  king*s  aflent  to  that  and 
fome  other  afts  fliould  no|:  put  an  end  to  the  feffion;  and,'evcn 
fo  late  as  the  reign  of  Charles  11,  we  find  a  provifo  frequently 
tacked  to  a  bill  ^,  that  his  majefty's  aiTcht  thereto  Oiould  not 
determine  the  feffion  Qf  parliament.  But  it  now  feems  to  be 
allowed,  that  a  prorogation  muft  be  exprefsly  made,  in  ordcr 
%o  determine  the  feffion.  And,  if  at  thc  time  of  an  aftual  re- 
^llion,  or  inin^nent  danger  pf  invafion,  the  parliament  ffiall 

•  4  Inft.  28.      Hale  of  parl.  3!f«        %  Ibid,  21  Nev.  1554. 
Hut.  61.  Ii  Stat.  12  Car.  IJ.  c*  ?.  22  &  23 
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hc  feparatcd  by  adjoumment  or  prorogation,  the  king  is  em-» 
pmcred'  to  call  thcm  togetherbyproclamation,  with  fourtecn 
days  notice  of  the  tjme  appointed  for  their  reaflcmbling. 

A  MSSOLUTiON  is  thc  civil  death  of  the  parliament ;  and 
tfiis  may  be  efFefted  three  ways :  i .  By  the  kmg's  will,  ei^- 
preiled  either  in  perfon  or  by  rcprefentation,  For,  as  the 
Kng  has  the  fole  right  of  convening  the  parliament,  fo  alfo 
k  ia  a  branch  of  the  royal  prerogative,  tlhit  he  may  (when- 
CTcr  he  pleafes)  prorogue  the  parliament.for  a  time,  or  put 
a  final  period  to  its  cxiflence.  If  nothing  had  a  right  to  pro*- 
«ogue  or  diflblve  a  parliament  but  itfelf,  it  might  happen  to 
Iiecame  perpetual.  And  this  would  be  extrcmely  dangeroua> 
if  at  any  time  it  fhould  attempt  to  enc^ach  upon  the  exe- 
cutive  power :  as  was  fatally  experienced  by  thc  unfortunate 
Jing  Charles  the  firfl: ;  who,  having  unadvifedly  paflTed  an 
9(3  to  coNtinue  the  parliament  then  in  being  till  fuch  time  as 
xt  (hould  pleafe  to  diflbh^e  itfelf,  at  lafl:  fell  a  facrifice  to  that 
inordinate  powcr,  which  he  himfelf  had  confented  to  give 
ihem.  It  is  therefore  extremely  neceflary  that  the  crowH 
0iould  be  empowered  to  regulate  the  duration  of  thefe  aflen>- 
Wies,  under  the  limitations  which  the  Englifli  confl:itution 
Las  prefcribed  :  fo  that,  on  the  one  hand,  they  may  fre»- 
quently  and  regularly  come  together,  for  the  difpatch  of 
bufinefs,  and  redrefs  of  grievances ;  and  may  not,  on  the 
other,  even  with  the  confent  6f  the  crown,  be  continucd  to 
9n  inconvenient  or  unconftitutional  length. 

51.  A  pARLiAMENT  may  be  diflblved  by  the  demife  of 
»he  cro^yp.  This  diflblution  formcrly  happcned  immediateiy 
upon  the  death  pf  the  reigning  fovereign :  for  he  being  con* 
lidered  in  law  .as  thehead  of  the  parliaraent,  (caput^  princU 
pjumy  et  finis)  that  failing,  the  wholc  body  was  held  to  be 
extinft.  But,  the  calling  a  new  parliament  immediately  on 
thc  inauguration  of  the  fucceflbr  being  found  inconvenient, 
and  dangers  bcing  apprehentled  from  having  no  parliament  in 
"being  in  cafe  of  a  difputed  fucceflion,  it  was  enafted  by  the 
ftatutcs  7  &  8  Wp  III.  c,  15.  and  6  Ann.  c.  7.  that  th^ 

>  Stat*  30  Gco.  II.  c.  25. 
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parliament  In  being  fhall  continue  for  fix  months  after  the 
death  of  any  king  or  queen,  unlefs  fooner  prorogued  or  dif- 
folved  by  the  fuccefror :  that,  if  the  parliament  be,  at  thc 
time  of  the  king's  death,  feparated  by  adjoumment  or  proip- 
gation,  it  fliall  notwimftanding  aflemble  immediately:  and 
diat,  if  no  parliament  is  then  in  being,  thc  members  of  the 
iafl  parliament  (hall  aiTemble,  and  be  again  a  parliament. 

3.  Lastlt,  a  parliament  may  be  diflblved  or  expire  hy 

lejigth  of  time.     For  tf  either  the  legiflative  body  were  pcr- 

petual ;  or  might  laft  for  the  life  of  the  princc  who  convencJ 

them,  as  formerly  j  and  were  fo  to  be  fupplicd,  by  occafionally 

filling  the  vacancies  with  new  reprefentatives ;  in  thefe  caifes, 

if  it  were  once  corrupted,  the  evil  would  be  paft  all  remedy  : 

but  when  diffcTent  bodies  fucceed  each  other,  if  the  peoplc 

fee  caufe  to  difapprove  of  the  prefent,  they  may  reftify  it's 

faults  in  the  next.     A  legiflative  aflembly  alfo,  which  is  furc 

to  be  feparated  again,  (whcreby  it's  members  will  themfelves 

become  private  men,  and  fubjeft  to  the  full  extent  of  thc 

laws  which  they  have  enafbed  for  others)  will  think  tli/em— 

felves  bound,  in  intereft  as  well  as  duty,  to  make  only  fuch 

laws  as  are  good.    The  utmoft  extent  of  time  that  the  famc 

parliament  was  allowed  to  fit,  by  the  ftatute  6  W.  &  M. 

c.  2.  was  three  years ;  after  the  expiration  of  which,  reckon- 

ing  from  the  return  of  the  firft  fummons,  thc  parliament  was 

to  have  no  longer  continuance.     But  by  the  ftatute  i  Geo.  L 

ft.  2.  c.  3*8.  (in  order,  profefl!edly,  to  prevcnt  the  grcat  and 

-continued  expences  of  frequent  ele£lions,  and  the  violent 

heats  and  animofities  confequent  thereupon,  and  for  the  peacc 

and  fecurity  of  the  government  then  juft  recovering  from  thc 

late  rebellion)  this  term  was  prolonged  tofeven  years :  and, 

what  alone  is  'an  inftance  of  the  vaft  authority  of  parliament, 

the  very  fame  houfe,  that  was  chofen  for  thtee  years,  enadbed 

it's  own  continuance  for  fevcn.     So  that,  fts  our  conftitution 

now  ftands,  the  parliament  muft  expire,  or  die  a  natural 

death,  at  th^  end  of  every  feventh  year  j  if  not  fooner  dif- 

folved  by  the  royal  prcrogative. 
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CHAPTER     THE     T  H  I  R  D* 


OF     THE     KING,     AND      HIS     TITLE, 


THE  rupreme  executive  power  of  thefe  kingdoms  1$ 
vefted  by  our  laws  in  a  fmgle  perfon,  the  king  or 
qucen  :  for  it  matters  not  to  which  fex  the  crown  defccnds  f 
but  the  perfon  intitled  to  it,  whether  male  er  female,  is  im- 
mediately  invefted  with  all  the  enfigns,  rights,  ahd  preroga- 
tives  of  fovereign  power  5  as  is  declared  by  ftatute  i  Mar. 
ft.  3.  c.  I. 

In  difco«rfing  of  the  royal  rights  and  authority,  I  fliall 
confider  the  king  under  fix  diftinft  views:  i.  With  regard 
to  his  titie.  2.  His  royal  family.  3.  His  councils.  4.  His 
dxities.  5.  His  prerogative.  6.  His  revenue.  And"firft, 
with  regard  to  his  title. 

The  executivc  power  of  the  Englifh  nation  being  vcftcd 
in  a  fingle  perfon,  by  the  general  confent  of  thc  peoplc, 
the  evidence  of  which  genteral  confent  is  long  and  immemo- 
rial  ufage,  it  became  neceflary  to  the  freedom  and  peace  of 
the  ftate,  that  a  rule  ftiould  be  laid  down,  uniform,  univer- 
fal,  and  permanent ;  in  order  to  mark  out  with  precifion, 
who  is  that  fingle  perfon,  to  whom  are  committed  (in  fub- 
fervjence  to^the  law  of  the  land)  the  care  and  proteftion  of 
the  community  5  and  to  whom,  in  return,  the  duty  and  al- 
legiance  of  every  individual  are  due.  It  is  of  the  higheft  im- 
portance  to  the  public  tranquillity,  and  to  the  confciendes 

of 
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of  private  men,  that  this  rule  fliould  be  clear  anfl  indifputable : 
and  our  conftitution  has  not  left  us  in  the  dark  upoA  this 
material  occafion.  It  will  tberefore  be  the  endeavour  of  this 
chapter  to  trace  out  the  conftitutional  dodtrine  of  the  royal 
fucceflion,  with  thlt  freedom  and  regard  to  truth,  yct  mixcd 
with  that  reverence  and  refpeft,  which  the  principles  of  li- 
berty  and  the  dignity  of  the  fubjedt  require. 

The  grand  fundamental  maxim  upon  which  thtjus  coro*    - 

naey  or  right  of  fucceflion  to.  the  throne  of  thefe  kingdoms, 

d,epends,  I  take  to  be  this :  **  that  the  crown  is,  by  common 

**  law  and  conftitufional  cuftom,  hereditary  5  and  this  in  a 

*«  manner  peculiar  to  itfelf :  but  that  the  right  of  inheritance 

**  may  from  time  to  time'  be  changed  or  limited  by  zQt  of 

\^  parliament ;  under  which  limitations  the  crown  flill  con- 

**  tinues  hereditary."     And  this  propofition  it  will  be  the 

bufinefs  of  this  chapter  to  prove,  in  all  it's  branches ;  firft^ 

that  the  crown  is  hereditary ;  fecondly,  that  it  is  hercditary 

in  a  manner  peculiar  to  itfelf ;  thirdly,  that  this  inheritance 

isfubjeft  to  limitation  by  parliament ;  laftly,  that  when  it  is 

fo  limited,  it  is  hereditary  in  the  new  proprietor. 

I.  FmsT,  it  is  in  general  hereditaryy  or  defcendible  to 
the  next  heir,  on  the  death  or  demife  of  the  laft  proprietor. 
AU  regal  govemments  muft  be  either  hereditary  or  eleftive : 
and,  as  I  believe  there  is  no  inftance  wherein  the  crown  of 
England  has  ever  been  aflerted  to  be  eleftive,  except  by  the 
regicides  at  the  infamous  and  unparalleled  trial  of  king 
Charles  I,  it  muft  of  confequence  bc  hereditary.  Yet  whilc 
I  aflert  an  hereditary,  I  by  no  means  intend  Tijure  divinpf 
title  to  the  throne.  Such  a  title  may  be  allowed  to  have  fub- 
Cfted  under  the  theocratic  eftablifliments  bf  the  children  of 
Ifraql  in  Paleftine :  but  it  never  yet  fubfifted  in  any  other 
country ;  fave  only  fo  far  as  kingdoms,  like  other  human  _ 
fabrics,  are  fubjeft  to  the  general  and  ordinary  difpenfations 
of  providence.  Nor  indeed  have  zjure  divifto  and  an  hereditarf  ^ 
right  any  neceflary  connexion  with  each  other ;  as  fome  have 
very  weakly.  imagined.     The  titles  of  David  and  Jehu  were 
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equallyyVf^  divhiOy  as  thofe  of  either  Solomdn  or  Ahab ;  and 
yet  David  flew  the  fons  of  his  predeceflfor,  and  Jehu  his  pre-^ 
deceflfor  himfelf^  And  whcn  our  Icings  have  the  fame  warrant 
2S  they  had,  whether  it  be  to  fit  lipon  the  throne  of  their  fa- 
thers,v  or  to  deftroy  the  hoHfe  of  the  preceding  fovereign,  they 
will  then,  and  not  before,  pofl!efs  fhe  crown  of  England  by 
a  right  likc  theirs,  imtnediately  derived  from  heaven;  Thc^ 
hereditary  right  which  the  laws  of  England  acknowlege, 
owes  it's  origin  to  the  founders  of  ouf  coriftitution,  and  to 
them  only.  It  has  no  felatioii  to,  nor  depehds  upon,  the 
civil  laws  of  the  Jews,  the  Greeks,  the  Romans,  or  any 
other  nation  upon  earth :  thd  ftiunicipal  laws  of  one  fociety 
having  no  connexion  with,  (>t  influence  upon,  thc  funda- 
mental  Bolity  of  another.  Thq  founders  of  our  Englifli  mo- 
narchy  might  perhaps,  if  they  had  thought  prbpet,  have  inade 
it  an  eleftive  monarchy :  but  they  tather  chofe,  and  upon  good 
reafon,  to  eftablifh  originally  a  fuccefiion  by  inheritance.  This 
has  bepn  acquiefced  in  by  general  confent  5,  and  ripened  by 
degrees  into  common  law :  the  very  fame  title  that  every  pri-^ 
'  vate  man  has  to  his  own  eftate.  Lands  are  not  naturally 
defcendible  any  more  than  thrones :  but  the  law  has  thought' 
proper,  for  the  benefit  and  peace  of  the  public,  to  eftablifh 
hereditary  fucceDTion  in  the  one  as  well  as  the  other. 

It  muft  be  owned,  an  eleftive  monarchy  feems  to  be  thc 
inoft  obvious,  and  beft  fuited  of  any  to  the  rational  princi- 
ples  of  government,  and  the  freedom  of  human  nature :  and 
accordingly  we  find  from  hiftory  that,  in  the  infancy  anJ 
firft  rudiments  of  almoft  every  ftate,  the  leader,  chief  ma- 
giftrate,  or  prince,  hath  ufually  been  eleftive.  And,  if  the 
individuals  who  compofe  that  ftate  could  always  continue  true 
to  firft  principles,  uninfluenced  by  pafliion  or  prejudice,  un- 
aflTailed  by  corruption,  and  unawed  by  violence,  eleftive  fuc- 
ceflion  were  as  much  to  be  defired  in  a  kingdom,  as  in  other 
il^iferior  communities.  The  beft,  the  wifeft,  and  the  braveft 
man  would  then  be  fure  of  receiving  that  crown,  which  his 
endowments  have  merited  j  and  the  fenfe  of  an  unbiafled  ma- 
joj^ty  wouW  bc  dutifully  acquiefced  in  by  the  few  wha  wcre 
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of  different  opinions.  But  hiilory  and  obfervation  will  inform 
us,  that  ele£lions  of  every  kind  (in  the  prcfent  ftate  of  hunian 
nature)  are  too  frequently  brought  about  by  infiuencej  parti^-* 
lity,  and  artifice :  and,  even  where  thje  cafe  is  othervrife,  thefe 
pra£):ices  will  be  often  fufpe£led,  and  as  conftantly  charged 
upon  the  fuccefsffil,  by  a  fplenetic  difappointed  minority.  This 
is.an  evil  to  which  all  focieties  are  liable ;  as  well  thofe  of  a 
private  and  domeftic  kind,  as  the  great  community  of  the  pub- 
lic,  which  regulates  and  includes  the  reft.  But  in  the  for* 
mer  there  is  this  advantage ;  that  fuch  fufpicions,  if  falfe» 
proceed  no  farther  than  jealoufies  and  murmurs,  which  time 
will  effeftually  fupprefs ;  and,  if  true,  the  injuftice  may  be 
remedied  by  legal  means,  by  an  appeal  to  thofe  tribunals  to 
which  every  member  of  fociety  has  (by  becoming  fuch)  vir* 
tually  engaged  to  fubmit.  Whereas,  in  the  great  and  inde» 
pendent  fociety,  which  every  nation  conipofes,  there  is  no 
fuperior  to  refort  to  but  the  law  of  nature ;  no  method  to  re- 
drefs  the  infringements  of  that  law,  but  the  aftual  exertion  of 
private  force  As.therefore  between  two  nations,  complain- 
ing  of  mutual  injuries,  the.quarrel  can  only  be  decided  by  the 
law  of  af ms ;  fo  in  one  and  the  fame  nation,  when  the  fun- 
damental  principles  of  their  common  union  are  fuppofed  to  be 
invaded,  and  more  efpecially  when  the  appointment  of  their 
chief  magiftrate  is  alleged  to  be  unduly  made,  the  only  tribunal 
to  which  the  complainants  can  appeal  is  that  of  the  God  of 
battles,  the  only  procefs  by  which  the  appeal  can  be  carried 
on  is  that  of  a  civil  and  inteftine  war*  An  hereditary  fuccef- 
fion  to  the  crown  is  therefore  now  eftabliftied,  in  this  and 
moft  other  countries,  in  order  to  prevent  that  periodical  blood- 
flied  and  mifery,  which  the  hiftory  of  antient  imperial  Rome, 
and  the  raore  modern  experience  of  Poland  and  GeVmany, 
may  fcew  us  are  the  confequences  of  eleStive  kingdoms. 

%  BuT,  fecondly,  as  to  the  particular  mode  of  inherit- 
ance,  it  in  general  correfponds.  with  the  feodal  path  of  de- 
fcents,  chalked  out  by  the  common  law  in  the  fucceffion  to 
liinded  eftates  5  yet  with  one  or  two  material  exceptions,  Likc/ 
eftates,  the  crown  will  dcfcend  lineally  to  fhe  iffue  of  the  reign- 
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ing  moitarcfa ;  a^  it  did  from  king  John  to  Richard  11,  throiighi 
a  regular  pedigree  of  fix  lineal  generations.  As  in  commotf 
defcentS)  the  preference  of  maks  to  females»  and  the  right  of 
primogeniture  among  the  males,  are  ftrifily  adhered  to. 
Thus  Edward  V  fucceeded  to  the  crown,  in  preference  to 
Richard  his  younger  brother  and  Elizabeth  his  elder  £fter» 
Like  lands  or  tenements^  the  crown,  on  failure  of  the  mal& 
line,  defcends  to  the  iflue  female ',  according  to  the  antient 
Britifli  cuftom  remarked  by  Tacitus  *  ;  ^^folent  foefmnarum 
•'  duHu  heliarty  et  fexum  in  rmperih  non  difcemereJ*  Thus^ 
Mary  I  fucceeded  to  Edward  VI ;  and  the  line  of  Margaret . 
queen  of  Scots,  the  daughter  of  Hehry  VII,  fucceeded  ou 
faihire  of  the  line  of  Henry  VIII,  his  fon*  But,  among  the 
females,  the  crown  defcends  by  right  of  primogenimre  to  the 
eldeft  daughter  onty  and  her  iflue  j  and  not,  as  in  common  in* 
heritances,  to  all  the  daughter»at  once ;  the  erident  neceflity 
of  a  fble  fuccefiion  #o  the  throne  having  occafioned  the  royal 
law  of  defcents  to  depart  from  the  conimdn  law  in  this  re- 
fpedS :  and  therefoie  queen  Mary  on  the  death  of  her  brother 
fucceeded  to  the  crown  alone,  and  not  in  partnerihip  with 
her  fifter  Elizabelh.  Again  :  the  do£l:rine  of  reprefentation 
prevails  in  the  defcent  of  the  crown>  as  it  does-in  other  inhe* 
ritances ;  whercby  the  lineal  defcendant*  of  any  peribfi  de» 
ceafed  ftand  in  die  famc  place  as-  their  anceftor,  if  living, 
would  have  done»  Thrts  Richard  II  fttcceededhisgrandfather 
Edward  III,  in  right  of  his  father  the  black  prince ;  to  the 
exclufion  of  all  his  uncles,  his  grandfather*s  younger  children^ 
Laftly,  on  failure  of  lineal  defcendants,  the  crown  goes  to  the 
next  cDllatcral  relations  of  the  late  king  v  provided  they  are 
lineally  defcended  from  the  blood  royal,  that  is,,  from  that 
royal  ftock  which  originally  acquired  the  crovra.  Thus  Hen- 
ry  I  fu(^ceeded  to  Wmiam  II,  John  to  Richard  I,  and  James  I 
to  Elizabeth ;  being  all  derived  from  the  conqueror,  who  waa 
then  the  only  regal  ftock.  But  herein  there  is  no  objeftioa 
(as  in  the  cafe  of  common  defcents)  to  the  fucceffio.n  of  a  bro- 
^her,  an  uncle,  or  other  coUateral  relation,  of  the  ^«i^blood ; 
Aat  is,  where  the  rclationfliip  proceeds  notfrom  the  fame 
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touple  of  anceftors  (which  conftitutes  a  kinfman  of  the  nvboie 
blood)  but  from  ^ijingie  anceftor  only ;  as  when  two  perfons 
are  derived  from  thc  fame  fathcr,  and  not  firom  the  famc  mo- 
ther,  or  vice  verfa :  provided  only,  that  the  one  anceftof ,  from 
whom  both  are  defcended,  be  that  from  vtrhofe  veins  the  blood 
toyal  is  communicated  to  each.  Thus  Mary  I  inherited  to 
Edward  VI,  and  Elizabeth  inherited  to  Mary ;  all  children 
of  the  fame  father,  king  Henry  VIII,  but  all  by  difFcrent 
mothers.  The  reafon  of  which  diverfity^  betw.een  royal  and 
common  defcents,  will  be  bettcr  underftood  hereafter,  when 
we  examine  the  nature  of  inheritances  in  general. 

3.  T«E  doftrine  of  hereditary  right  does  by  no  means  im- 
ply  an  indefeaftble  right  to  the  throhe.  No  man  will,  I  think, 
a-flert  this,  that  has  confidered  our  laws,  conftitution,  and  hif- 
tory,  without  prejudice,  and  with  any  degree  of  attention.  It 
18  unqueftionably  in  the  breaft  of  the  fupreme  legiflative  au- 
thority  of  this  kingdom,  the  king  and  botli  houfes  of  parlia- 
ment,  to  defeat  this  hereditary  right  \  and,  by  particular  en- 
tails,  limitations,  and  provifions,  to  exclude  the  immediate 
heir,  and  veft  the  inheritance  in  any  one  elfe.  This  is  ftriftly 
confonant  to  our  laws  and  conftitution ;  as  may  be  gathered 
from  the  expreflion  fo  frequently  ufcd  in  our  ftatute  book,  of 
**  the  king's  majefty,  his  heirs,  and  fucceflbrs."  In  which 
we  may  obferve,  that  as  the  word,  "  heirs,"  necefliavily  im- 
plies  an  inheritancc  or  hereditary  right,  generally  fubfifting 
in  the  royal  perfon ;  fo  the  word,  **  fucceffors,"  diftinftly  ta-» 
ken,  muft  imply  that  this  inheritance  may  fometimes  be  bro- 
fcen  through ;  or,  that  there  may  be  a  fucceflbr,  without  being 
the  heir,  of  the  king,  And  this  is  fo  extremely  reafonable,  that 
without  fuch  a  power,  lodged  fomewhere,  our  polity  would 
be  very  defeftive.  For,  let  us  barely  fuppofe  fo  melancholy  a 
cafe,  as  that  the  heir  apparent  fhould  be  a  lunatic,  an  idiot,  or 
otherwife  incapable  of  reignirig :  how  miferable  would  the  con- 
dition  of  the  nation  be,  if  he  were  alfo  incapable  of  b^ng  fet 
afide ! — It  is  therefore  neceflary  that  this  power  Ihould  be 
lodged  fomewhere:  and  yet  the  inheritance,  and  regal  dignity, 
would  be  very  precarious  indeed,  if  this  power  were  exprefsly 
and  avcnvedly  lodged  in  the  hands  of  thc  fubje£l  only,  to  be  ex-»' 
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erted  whenever  prejudice,  capricey  or  difcontent  ihould  happen 
to  take  the  licad.  Confequently  it  can  no  where  bc  fo  properly 
lodged  as  in  the  two  houfes  of  parliament,  by  and  with  the  con<« 
fent  of  the  reigning  king^  who^  it  is  not  to  be  fuppofed,  will 
agree  to  any  thing  improperly  prejudicial  to  the  rights  of  his 
own  defcendants.  And  therefore  in  the  king,  lords,  and 
commons,  in  parliament  aflembled,  our  laws  have  exprefsly 
kdged  it. 

4.  BuT,  foUrthly ;  however  thc  crowil  iliay  be  limited  or 
transferred,  it  ftill  retains  it's  defcendible  quality,  and  be- 
comes  hereditary  in  the  wearer  of  it.  And  hence  in  our  law 
the  king  is  faid  never  to  die,  in  his  political  capacity  -,  though^ 
in  common  with  other  men,  he  is  fubjeft  to  mortality  in  his 
natural :  becaufe  immediately  upon  the  natural  deathof  Hen* 
ry,  WiUiam,  or  Edward,  the  king  furvives  in  his  fucceflbr. 
For  the  right  of  the  crown  vefts,  eo  inflantiy  upon  his  heir  ; 
cither  the  haeres  mtusy  if  the  courfe  of  defcent  remains  unim- 
peached,  or  the  haeres  fa&iiSy  if  the  inheritance  be  under  any 
particular  fettlemetit,  So  that  there  can  be  no  interregnum  \ 
but,  as  fir  Matthew  Hale  ^  obferves,  the  right  of  fovereignty 
is  fiilly  invefted  in  the  fucceffor  by  the  very  defcent  of  the 
crown.  And  therefore,  however  acquircd,  it  becomes  in  him. 
abfolutely  hereditary,  unlefs  by  the  rules  of  the  limitation  it 
is  otherwife  ordered  and  determined.  In  the  fame  manner  as 
landed  eftates,  to  continue  our  former  comparifozi,  are  by  the 
law  hereditary,  or  defcendible  to  the  heirs  of  the  owner  5  but 
ftill  there  exifts  a  power,  by  which  the  property  of  thofe 
lands  raay  be  transferred  to  another  perfon.  If  this  transfer 
be  made  fimply  and  abfolutely,  tlie  lands  will  bc  hereditary 
in  thc  new  owner,  and  defcend  to  bis  heir  ait  law :  but  if  thc 
transfcr  be  clogged  with  any  limitations,  conditions,  or  cn- 
tails,  the  lands  muft  defcend  in  that  channel,  fo  limited  and 
prefcribed,  and  no  other. 

In  thefe  four  points  confifts,  as  I  take  it,  the  conftifutional 
notion  of  hereditary  right  to  the  throne  •*  which  will  bc  ftill 
farther  elucidated,  and  made  clear  beyond  all  difpttte,  from  a 
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ftort  hiftorical  vicw  of  the  fucceflions  to  thc  crowri  of  England,' 
the  do£^rines  of  our  antient  lawycrs,  and  the  feveral  z^^^^ 
parKament  that  have  from  time  to  time  been  made,  to  creatCi 
to  declare,  to  confirm,  to  limit,  or  to  bar,  the  hereditary 
title  to  the  throne.  And  in  the  purfuit  of  this  inquiry  we 
fliall  find,  that,  from  the  days  of  Ejgbert,  the  firft  fole  mo- 
narch  of  tkis  lcingdom,  even  to  the  prefent,  th^  four  cardinal 
maxims  iabove-mentioned  havc  ever  been  held  thc  conftitu- 
tionai  canons  of  fuccefrion,  It  is  true,  this  fuccefiion,  through 
fraud^  or  force,  or  fometimes  through  neceffity,  whcn  in 
hoftile  times  the  crown  defcended  on  a  minor  or  the  like, 
has  been  very  frequently  fufpended  5  but  has  gencrally  at  laft 
retvrned  back  into  the  old  hereditary  channel,  though  fome- 
times  a  yery  confiderable  period  has  intervened.  And,  even 
in  thofe  inftances  where  the  fucceffion  has  been  violated,  the 
crown  has  ever  been  looked  upon  as  hereditary  in  the  wearcr 
of  it.  Of  which  the  ufurpers  themfelves  were  fo  fcnfible,, 
that  they  for  the  moft  part  endeavoured  to  vamp  up  fbme 
feeble  fliew  of  a  title  by  defcent,  in  order  to  amufe  the  pcoplc, 
yrhih  they  gained  the  pofleffion  of  the  kingdom.  And,  when 
pofleffion  was  once  gained,  they  iconfidered  it  as  the  purchafe 
or  ai^qujfition  of  a  n^w  ^ftate  of  inheritance,  and  tranfmitted- 
or  endeavoured  tp  tranfmit  it  to  their  own  pofterity,  by  a  kind 
qi  hereditary  right  of  ixfurpation. 

KiNG  Egbert  about  the  year  800,  found  himfelf  in  poflef- 
fion  of  the  throne  of  the  weft  Saxons,  by  a  long  and  undi- 
fturbed  defcent  from  his  anceftors  of  above  three  hundred 
years.  How  his  anceftors  acquired  their  title,  whether  by 
force,  by  fraud,  by  contraft,  or  by  eleftion,  it  mattcrs  not 
mvtch  to  inquire ;  and,  is  indeed  a  point  of  fuch  high  anti- 
quity,  as  muft  render  all  inquiries  at  beft  but  plaufiblc  gupf- 
fes.  His  right  muft  be  fuppqfed  indifputably  good,  becaufe 
we  know  no  better,  The  othcr  kingdoms  of  tlie  h^ptarchy 
he  acquired,  fome  by  confent,  but  moft  by  a  voluntary  fub- 
miffioA.  And  it  is  an  eftabliihed  maxim  in  civil  polity,  and 
the  law  of  nations,  that  when  one  country  is  united  to  ano- 
ther  In  fuch  a  mann/er,  as  that  one  keeps  it's  government  and 
ftates,  and  the  other  lofes  them ;  thc  latter  cntirely  aifimilates 
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vith  or  is  melted  down  \ti  tbe  former,  and  muft  adopt  it's  lawa 
and  cuftoms  ^.  And  in  purfuance  of  this  maxim  there  hath 
erer  been,  fince  the  union  of  thc  heptarchy  iu  king  Egbert,  a 
g^eral  acquiefccnce  undcr  the  hereditary  monarchjr-  of  the 
wcft  Saxons^  through  all  the  united  kingdoms. 

'  From  Egbert  to  the  death  of  Edoiund  Ironfide,  a  period 
of  above  two  hundred  years,  the  crown  defcended  regularly, 
through  a  fucceflion  of  fifteen  princes,  without  any  deviation 
or  interruption :  favie  only  that  the  fons  of  king  Ethelwolf 
fucceeded  to  each  other  in  the  kingdom,  without  regard  to 
the  children  of  thc  clder  branches,  according  to  the  rule  of 
fncceflion  prefcribed  by  their  father,  and  confirmed  by  the 
wittena-gemotc,  in  the  heat  of  the  Danifh  invafions  5  and 
alfo  that  king  Edred,  the  uncle  of  Edwy,  mounted  the  throne 
for  about  nine  years,  in  the  right  of  his  nephew  a  minpr,  the' 
times  being  very  troublefome  and  dangerous.  But  this  was 
with  a  view  to  preferve,  and  not  to  deftroy,  the  fuccefCon  ; 
and  accordingly  Edwy  fucceeded  hrm. 

KiNG  Edmund  Ironfide  was  obliged,  by  the  hoftile  irrup* 
tion  of  the  Danes,  at  firft  to  divide  his  kingdom  with  Canute^i 
feing  of  Denmark  ;  and  Canute,  after  his  death,  feifed  the 
whole  of  it,  Edmund's  fons  being  driven  into  foreign  countries,. 
Here  the  fucceffion  was  fufpended  by  a£l:ual  force,  and  a  new 
family  introduced  upon  the  throne :  in  whom  howeyer  thi^ 
riew  acquired  throne  cpntinued  hereditary  for  three  reigns  \ 
when,  upon  the  death  of  Hardiknufe,  the  antient  Saxon  line 
wasVeftpred  in  the  perfon  of  Edward  the  confeflbr. 

He  was  not  indeed  the  true  heir  to  the  crown,  bcingthc 
ypunger  hrother  6f  king  Edmund  Ironfide,  who  ha<l  a  fon  Ed-, 
ward,  firtiamed  (from  his  exile)  the  putlay^,  ftill  living.  But 
tliiis  fonwas  then  inHungary;  and,  thcEngUfhhavingjuft 
fhaken  ofTtlic  Danifli  yoke,  it  was  neceflary  that  fomebody  on 
the  fpot  fhould  mount  the  throne  \  and  the  confeflbr  was  the 
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tiext  of  drc  royal  Iine  then  in  England.  On  his  deceafe  with- 
out  ifftte,  Harold  II  ufurped  the  throne  ;  and  almoft  at  thc 
fame  inftant  came  on  the  Norman  inrafion :  the  right  to  the 
cto^n  being  all  the  time  in  Edgar,  firnamed  Atheling,  (which 
fignifics  in  the  Saxon  language  iiiuftrious<^  or  of  roy  al  blood)  who 
w^s  the  fon  of  Edward  the  outlaw,  and  grandfon  of  Edmund 
Ironfide ;  or,  as  Matthew  Paris  *  weU  cxprefles  the  fenfe  of 
our  old  conftitutioh,  ^^  Edmundus  autem  latusferreuniy  rex  ha-- 
<*  turalis  dejlirpe  regum,  genurt  Edwardum  :  ft  Edwardus  gS^ 
'*  nuit  Edgarum^,  cui  dejure  debebaiur  regnum  Anglorum.** 

WiLLiAM  the  Norman  claimed  the  crown  by  virtue  of  a 
'pretended  grant  from  king  Edward  the  confeffor ;  a  grant 
which,  if  real,  was  in  itfelf  uttcrly  invalid  :  becaufe  it  was 
made,  as  Harold  well  obferved  in  his  reply  to  William's  de- 
mand  *,  **  abfque  generali  fenatusy  et  popuii  conventu  et  ediBo  ;" 
which  alfo  very  plainly  implies,  that  it  then  was  geherally 
underftood  that  thc  king^  with  confent  of  the  general  coundil, 
tnight  difpofe  of  the  crown  and  change  the  line  of  fucccfBon. 
William's  title  however  was  altogpthcr  a$  good  as  Harold^s, 
.  he  being  a  mere  private  fubject,  and  an  utter  ftranger  to  the 
royal  blood.  Edgar  Atheling's  uhdoubted  right  was  over- 
whelmed  by  the  violence  of  the  times ;  though  frequently 
aflerted^^by  the  Englifh  nobility  after  the  conqueft,  till  fuch 
time  as  he  died  without  iffue :  but  all  their  attempts  proved 
unfuccefsful,  and  only  ferved  the  more  firmly  to  eftabljfli  the 
crown  in  the  family  which  had  newly  acquired  it. 

Thts  conqucft  then  by  William  of  Normandy  was,  iikc 
that  of  Cariute  bcftnrc,  a  forcibie  transfer  of  the  crown  of 
England  into  a  new  family :  but,  the  crown  being  fo  tranf- 
ferred,  all  the  inherent  prpperties  of  the  crown  wcre  with  it 
transferred  alfo.  For,  the  viftory  obtained  at  Haftings  not 
being  ^  a  viftory  over  the  nation  colle£tively,  but  only  over 
the  peribn  of  Harold,  the  only  right  that  the  conquerot 
could  pretend  to  acquire  thereby,  was  the  right  to  poffefs  the 
crown  of  England,  not  to  ^lter  the  naturc  of  the  government. 

^  A.  D»  1066.  f  Hale,  Hift.  C.L.  c.  5.  Seld.revicw 
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And  thereforcj  as  the  Englifh  laws  ftill  remained  in  force^hc 
miift  ncccffarily  take  the  crown  fubjeft  to  thofe  laws»  and 
with  all  it's  inhercnt  properties ;  the  firft  and  principal  of 
which  was  it's  defcendibility.  Here  then  we  muft  drop  our 
race  of  Saxon  kings,  at  leaft  for  a  wbile^  and  derive  our 
•defcents  from  William  the  conqueror  as  from  a  new  ftock, 
yrho  acquired  by  right  of  war  (fuch  as  it  is,  yet  ftill  the  ^r- 
nier  refort  of  kings)  a  ftrong  and  undifputed  title  to  tbe  in- 
beritable  crown  of  England. 

AccORDiNGLY  it  dcfcendcd  from  him  to  his  fons  William 
11  and  Henry  I,  Robert,  it  muft  be  owned,  his  eldeft  fon, 
was  kept  out  of  pofleffion  by  the  arts  and  violence  of  hisbrcf 
thren ;  who  perhaps  might  proceed  upon  a  notion,  which  pre^ 
vailed  for  fome  time  in  the  law  of  defcents,  (thoi^gh  never 
adopted  as  the  rule  of  public  fucceflions  ^)  that  when  the  eldef): 
fon  was  already  provided  for,  (as  Robert  was  conftituted  d^ke 
of  Normandy  by  his  father's  will)  in  fuch  a  cafe  the  nes^t  bro^ 
ther  was  entitled  to  enjoy  the  reft  of  their  father's  inheritance* 
But,  as  he  died  without  iflue,  Henry  at  laft  had  a  good  titlc 
to  the  thrpne,  whateyer  he  might  have  at  firft» 

Stephen  of  Blois,  who  fucceeded  him,  wa§  indeed  thc 
grandfon  of  the  conqueror,  by  Adelicia  his  daughter,  and 
claimed  the  throne  by  a  feeble  kind  of  hereditary  right :  not 
as  being  the  neareft  of  the  male  line,  but  as  the  neareft  mal^ 
of  the  blood  royal,  excepting  his  elder  brother  Theobald  \ 
who  was  earl  of  Blois,  and  therefore  feems  to  have  waved, 
as  he  certainly  never  infifted  on,  fo  troublefome  arid  precarl- 
ous  a  claim,  The  real  right  was  in  the  emprefs  Matilda  or 
Mai^d,  the  daughter  of  Henry  I ;  the  rulc  of  fucceflion  being 
(where  womcn  are  admittcd  at  all)  that  the  daughtcr  of  a 
fon  fhall  be  preferred  to  the  fon  of  a  d^ughter.  So  that  Ste^ 
phen  was  little  better  than  a  mere  ufurper  \  and  thercforc  he 
rather  chofe  to  rely  on  a  title  by  eleftion  **,  while  the  emprcfs 

X  See  lord  LyttI^ton*s  Life  of  Henry    ^'  clin  etpapuli  in  regm  Anglorum  tleSm 
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Maud  did  not  f ail  to  ^flert  her  lier^dibry  right  by  thc  fword : 
whicli  difpute  was  attended  with  various  fuccefs^  and  ended 
at  laft  m  the  compromife  made  at  Wallingfordj  tbat  Stephen 
jhould  keep  the  crown,  but  that  Henry  the  fon  of  MiluA 
jhould  fucceed  him ;  as  he  afterwards  accordingly  did. 

Henrt,  the  fecond  of  that  name,  was  (next  after  his  nio* 
ther  Matilda)  the  undoubted  heir  of  Wiiliamthe  conqueror^ 
but  he  had  alfo  anotber  connexion  in  blood,  which  endeared 
him  ilill  farther  to  the  Englifh.  He  was  lineally  defcendc4 
from  Edmund  Ironfide,  the  laft  of  the  Saxon  race  of  hexf^ 
ditary  kings.  For  Edward  the  outlaw,  the  fon  of  Edmund 
Ironfide,  had  (befides  Edgar  Atbeling,  who  died  without  iflue) 
a  daughter  Margaret,  who  was  married  to  Malcolm  king  of 
Scotland  ;  and  in  her.  the  Saxon  hereditary  right  refided.  Bj 
Malcolm  fhe  had  feveral  children,  and  among  the  reft  Ma^ 
tilda  the  wife  of  Henry  I,  who  by  him  had  the  emprefs  Maud^ 
the  mother  of  Henry  11.  Upon  which  account  the  Saxoa 
lijiQ  is  m  our  hiftories  frequently  faid  to  have  been  reftored  in 
his  perfon :  though  in  reglity  that  right  fubfifted  in  thcjbw 
of  Malcolm  by  queen  Margar(?t  ^  l^ing  H^nry^s  beft  titk 
being  as  hcir  to  th^  conqueror» 

F&OM  Henry  JI  the  crown  defcended  to  his  eldeft  fon 
Richard  I,  who  dying  childiefs,  thc  right  vefted  in  his  ne- 
phew  Arthur,  the  fon  of  Geofirey  his^next  brothcr :  but  John» 
the  youngeft  fpn  of  king  Henry,  feifed  the  throne ;  claiming» 
as  appears  from  his  charters,  the  crown  by  hereditary  right  * : 
that  is  to  fay,  he  was  next  of  kin  to  the  deceafed  king,  beitig 
his  furviving  brother :  whereas  Arthur  was  removed  one  de* 
gree  farther,  being  his  brother's  fon,  though  by  right  of  rcpre» 
fentatioh  he  ftood  in  the  place  of  his  father  Geofirey.  And 
however  flimfy  this  title,  and  thofe  of  William  Rufus  and 
Stephen  of  Blois,  may  appear  at  this  diftance  to  us,  after  thc 
law  of  defcents  hathnow  been  fettled  for  fo  many  centuries, 
they  were  fufficient  to  puzzle  the  underftandings  of  our  brave, 

'  **-^Regm  Angliaei  quod  nobis  jure  competit  banrcditarU»'*'*    Spcljn» /fj^  R* 
yt'^.  tf/)ff</ WJIkins  354. 
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but  unlcttered,  anccftors*  Nor  indeed  can  wc  wondcr  at  thc 
number  of  partizans,  whq  cfpoufcd  thc  prctcnfions  of  king 
John  in  particular ;  fince  cren  in  the  rcign  of  Jiis  father  kilig 
Hcnry  II,  it  was  a  point  undetermincd ',  whethcr,  cvcn  m 
common  inhcritanccs,  thc  chifd  of  an  cldcr  brothcr  (hould 
fucceed  to  the  land  iij  right  of  reprefentation,  or  the  younger 
furviving  brother  in  right  of  proximity  of  blood.  Nor  is  it 
to  this  day  dccided  in  the  collateral  fucceflion  to  thc  ficfs  of 
thc  cmpire,  whether  the  orderof  the  ftocks,  or  the  proximity 
of  degree,  fhall  takc  place  ^,  However,  on  the  dcath  of  Arthur 
and  his  fiftcr  Elcanor  without  ifiue,  a  clear  and  indifputable 
title  vcfted  in  Henry  III  the  fon  of  John :  and  from  him  to 
Richard  the  fecond,  a  fucccflSon  of  fix  gcnerations,  the  crown 
defccndcd  in  thc  truc  hcreditary  lii^e.  Undcr  onc  of  which 
tace  of  princcs  *  wc  |m<J  rt  dcclarcd  in  parliament,  **  that  thc 
•*  law  of  thc  crown  of  En^and  is,  and  always  hath  bcen,  that 
'*  the  children  of  the  king  of  England,  whcther  born  in  Eng- 
*•  land  or  clfcwhere,  ought  to  bear  Ac  inhcritance  after  the 
*■  death  of  their  anccftors.  Whiqh  law  our  fovercign  lord 
**  thc  king,  thc  prelatcs,  caris,  and  barpns,  and  other  great 
•*  men,  togethcr  with  all  thc  commojts  in  parli^mcnt  affe^- 
•*  blcd,  do  approve  and  afiBrm  for  ever." 

XJpoN  Richard  thc  fccond's  r«fignatIon  of  the  crown,  he 
kaving  no  children,  the  right  refultcd  to  the  iflTue  of  his  grand«^ 
father  Edward  III.  That  king  had  many  childrcn^  befidec 
bift  eldcft,  Edward  the  black  prince  of  Walcs^  thc  father  of 
Hichard  II :  but  to  amd  confufion  I  ihall  only  mcntion 
fhree;  William  his  fccond  fon,  who  dicd  without  iffuc} 
l^ioQcl  duke  of  Cbrence,  his  third  fon  \  and  John  of  Gant 
4ukc  of  Lancafter,  hb  foitrth.  By  the  rulcs  of  fuGcefliQn 
thcfeforc  the  poftcrity  of  lionci  duke  of  Clarcncc  wcre  cn» 
titlcd  to  the  throne,  upon  the  refignation  of  king  Richard ; 
Wd  had  accoKiingly  b^en  dcclared  by  thc  king,  many  ycars 
|>efore,  the  prcfumptivc  heirs  of  the  crow;n :  which  dcclara*' 
t^on  was  alfo  cdnfirmed  in  parliamcnt  "•  But  Henry  duke 
of  Lancaflier,  the  fpn  of  John  of  Gant,  having  thcn  a  large 
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:irniy  hx  the  lingdom,  die  pretence  of  raifing  which  was  td 

tecover  his  patrimony  from  the  king,  and  to  redrefs  the  grietr- 

ances  of  the  fubje^):»  it  was  impoffible  for  any  other  title  to-  be 

ailei^ted  with  any  fafety ;  and  he  became  king  under  the  title 

of  Henfy  IV.    But,  as  fir  Matthew  Hale  remarks  ",  though 

the  people  unjuftly  aflifted  Henry  IV  in  his  ufurpation  of  the 

crown,  yet  he  was  not  admitted  thereto,  until  he  had  dedared 

that  he  claimed,  not  as  a  conqueror,  (which  he  very  much 

inclined  to  do  ^)  but  as  a  fucceflbr,  dcfcended  by  right  line  of 

the  blood  royal ;  as  appears  from  the  roUs  of  parUament  iii 

thofe  times.  And  in  ordcr  to  this  he  fet  up  a  fliew  of  two  titles  r 

the  onc  upon  the  pretcnce  of  being  the  firft  of  theblood  royal 

in  the  intire  male  line,  whereas  the  duke  of  Clarence  lcft  only 

pne  daughter  Philippa ;  from  which  female  branch,  by  a  mar^ 

X"iage  with  Edmond  Mortimer  earl  of  March,  the  houfe  of 

Tork  defcended :  the  other,  by  reviving  an  explpded  rumour^ 

£rft  propagated  by  John  of  Gant,  that  Edmond  earl  of  Lan- 

cafter  (to  whom  Henry's  mother  was  heirefs)  was  in  reality 

the  elder  brother  of  king  Edward  I  \  though  his  parents,  on 

account  of  his  perfonal  di^formityV  had  impofed  him  on  the 

world  for  the  younger  ;  and  th^refore  Henry  wouki  be  cn» 

titled  to  the  crown,  either  as  fucceflbr  to  Richard  II,  in  calis 

ihc  intire  male  line  was  allowed  a  preference  to  the  female  i 

or,  evcn  prior  to  that  unfortunate  prince,  if  the  crown  could 

defcend  throi|gl^  a  female,  while  an  entiire  male  Hne  w«i« 

exifting* 

HowEVE^,  as  in  Edward  the  third's  time  we  find  the  pam 
liament  approving  and  afiirming  the  law  of  the  crown,  as  bo« 
fore  ftated,  fo  in  the  reign  of  Henry TV  they  aftually  exerted 
^eir  right  of  new-fettling  the  fucceflion  to  the  crown*  And 
this  was  done  by  the  ftatute  7  Hen.  IV.  c.  2.  whereby  it  is 
enaded,  <<  that  the  inheritance  of  the  crown  and  realms  of 
«  England  and  France,  and  all  othcr  thc  king^s  dominions, 
*^  fliall'  be^  an(i  remain  ^  in  thc  perfon  of  our  fovercign  k)rd 
"  the  king,  and  in  the  heirs  of  his  body  iffuing  5"  and  princc 
Henry  is  declarcd  heir  apparcnt  to  the  crown,  tp  hold  to  him 

n  Hift.C.  L.  c.  5«  «  P  foit  myi  et  dmoerge» 
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and  ticlieirs  of  his  body  iiTuing,  with  remimder  to  lord 
Thomas,  lord  John,  and  Jord  Humphry,  the  king's  fons,  and 
the  hcirs  of  their  bodies  refpeftively :  which  is  indecd  no- 
thing  more  than  the  law  would  have  done  before,  provided 
Henry  the  fourth  had  been  a  rightful  king.  It  however  ferves 
to  fiiew  that  it  was  then  generally  underftood,  that  the  king 
and  narliament  had  a  right  to  new-model  and  regulate  thc 
fucceflion  to  the  crown :  and  we  may  alfo  obfervc,  with  what 
caution  and  delicacy  the  parliament  then  avoided  declaring 
jipy  fentiment  of  Henry's  original  title.  However  fir  Edward 
Coke  more  than  once  exprefsly  declares '',  that  at  the  time  of 
pafling  this  a£l  the  right  of  thecrown  was  in  the  defcent  from 
Fhilippa,  daughter  and  heir  of  Lionel  duke  of  Clarence, 

Nevertheless  the  crown  defcended  regularly  from  Henry 
IV  to  his  fon  and  grandfon  Henry  V  and  VI ;  in  the  latter  of 
whofe  reigns  the  houfe  of  York  aflerted  their  dormant  title ; 
and,  after  imbruing  thc  kingdom  in  blood  and  confufion  foi' 
feven  yeatrs  togcther,  at  laft  eftabliflied  it  in  the  pierfon  of  Ed- 
ward  IV.  At  his  acceffion  to  the  throne,  after  a  breach  of 
the  fucceffion  that  continued  for  three  defcents,  and  abovc 
threefcore  years,  the  diftinftion  of  a  king  de  jure  and  a  king 
iefaBo  bcgan  to  be  firft  taken ;  iu  order  to  iiidemnify  fuch' 
as  had  fubmitted  to  the  la.te  eftablifliment,  and  to  providc  for 
thc  peace  of  the  kingdom  by  confirming  all  honours  conferred 
and  all  afts  done,  by  thofe  who  were  now  called  the  ufurpers, 
not  tending  to  the  diflicrifon  of  the  rightful  heir.  In  ftatutc 
I  Edw.  ^V,  c.  I.  th?  three  Henrys  are  ftiled,  *Mate  kings  of 
**  England  fucceffively  in  dede,  and  npt  of  ryght."  And,  in  all 
the  charters  which  I  have  met  with  of  king  Edward,  where- 
cver  he  has  occafion  to  fpeak  of  any  of  the  line  of  Lancafter, 
hc  calls  them  **  nuper  defaSiOy  et  non  dejurey  reges  Angliae*^ 

Edward  IV  left  two  fons  and  a  daughter ;  the  eldeft  of 
which  fons,  king  Edward  V,  enjoyed  the  regal  dignity  for  a 
very  fliort  time,  and  was  then  depofed  by  Richard  his  unna- 
tural  uncle,  who  immediately  ufurped  the  rpyal  dignity ;  hav*- 
ing  previoufly  infinuated  to  the  populace  a  fufpicion  of  baC- 
tardy  in  the  children  of  Edward  IV.  to  make  a  fliew  of  fomc 
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hcreditary  tide :  after  whlch  hc  is  gcnerally  believed  td  have 
murdered  his  two  nephews;  upon  whofe  death  thc  right  of 
the  crown  devolved  to  their  fifter  Elizabeth. 

The  tyrannical  reign  of  king  Richard  III  gave  occafion  to 
Henry  eari  of  Richmond  to  affert  his  title  to  the  crown.  A 
titie  the  moft  remote  and  unaccountable  that  was  ever  fet  up, 
and  which  nothing  could  have  given  fuccefs  to,  but  the  uni- 
verfal  deteftation  of  the  then  ufurper  Richard.  For,  befides 
that  he  claimed  under  a  defcent  from  John  of  Gant,  whofe 
title  was  now  exploded,  the  claim  (fuch  as  it  was)  was  through 
John  earl  of  Somerfet,  a  baftard  fon,  begotten  by  John  of 
Gant  upon  Catherine  Swinford.  ^  It  is  true,  that,  by  an  zO: 
of  parliament  20  Ric.  II,  this  fon  was,  with  others,  legiti- 
mated  and  made  inheritable  to  all  lands,  ofEces,  and  dignities, 
as  if  he  had  been  born  in  wedlock :  but  ftill,  with  an  exprefi 
refervation  of  the  crown,  "  excepta  dignitaU  regali  \^* 

NoTWiTHSTANDiNG  all  this,  immediately  after  the  battle 
of  Bofworth  field,  he  aflumed  the  regal  dignity  5  the  right 
of  the  crown  then  being,  as  fir  Edward  Coke  exprefsly  de- 
clares  %  in  Elizabeth,  eldeft  daughter  of  Edward  IV :  and 
Jiis  pofleflion  was  eftabliflied  by  parliament,  holden  the  firft 
year  of  his  reign.  In  the  aft  for  which  purpbfe,  the  parlia- 
ment  feems  to  have  copied  the  caution  of  their  predeceflbrs  in 
the  reign  of  Henry  IV : '  and  therefore  (as  lord  Bacon  thc 
{iiftorian  of  this  reign  obferves)  carefully  avoided  any  recog- 
liition  of  Henry  VIFs  right,  which  indeed  was  none  at  all; 
and  the  king  would  not  have  it  by  way  of  new  law  or  ordi- 
nance,  whereby  a  right  might  feem  to  be  created  and  confer- 
red  upoh  him ;  and  therefore  a  middle  way  was  rather  chofen, 
by  way  (as  thc  noble  hiftorian  exprefles  it)  of  ejlahlijhmenty 
and  that  under  covert  and  indifierent  words,  "  that  the  in- 
**  heritance  of  tJie  crown  fliould  rejl^  remain^  and  ahi^e 
«<  in  king  Henry  VII  and  the  heirs  of  his  body :"  thereby 
providing  for  the  future,  and  >at  the  fame  time  acknowleg- 
ii?g  his  prefent  pofleflion ;  but  not  dctermining  either  way> 
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whether  that  pofleflion  was  dejure  or  defaBo  mercly.  How- 
ever,  hc  foon  after  married  Ellzabeth  of  York,  the  undoubtcd 
heirefs  of  the  conqueror,  and  thereby  gained  (as  fir  Edward 
Coke  •  declares)  by  much  his  beft  title  to  the  ctown.  ■Whcre- 
upon  the  a£t  made  in  his  favour  wa$  fo  much  difregard-* 
ed)  that  it  never  was  printed  in  our  ftatute  books. 

Henrt  thc  eighth,  the  iflue  of  this  marriage,  fucceedcd  to 
the  crown  by  clestr  indifputable  hereditary  right,  and  tranf* 
mitted  it  to  his  three  children  in  fuccefGve  orddr.  But  in 
his  reign  we  at  feveral  times  find  the  parliament  bufy  in  re- 
gulating  the  fucceflion  to  the  kingdom.  And,  firft,  by  fta- 
tute  a^Hen.  VIII.  c.  12.  which  recites  the  mifchiefs  which 
have  and  may  enfuc  by  difputed  titles,  becaufe  no  perfefl:  and 
fubftantial  provifion  hath  been  made  by  law  conceming  the 
fucceflion ;  and  then  enafls,  that  the  crown  fliall  be  entailed 
to  his  majefty,  and  the  fona-  or  heirs  male  of  his  body ;  and 
in  default  of  fuch  fons  to  the  lady  Elizabeth  (who  is  declared 
to  be  the  king^s  eldeft  iflue  female,  in  exclufion  of  the  lady 
Mary,  on  account  of  her  fuppofed  illegitimacy  by  the  divorce 
of  her  mother  queen  Catherihe)  and  to  the  lady  Elizabeth^s 
heirs  of  her  body ;  and  fo  on  from  iflTue  female  to  iflue  female^ 
and  the  heirs  of  their  bodies,  by  courfe  of  inheritance  accord-^ 
ing  to  their  ages,  as  the  crown  of  England  haib  heen  accifftom* 
edandought  to  go^  in  cafe  where  there  be  heirs  female  of  the 
fame :  and  in  default  of  iflTue  female,  then  to  the  king's  right 
heirs  for  ever.  This  fingle  ftatute  js  an  ample  proof  of  all 
the  four  pofitions  we  at  firft  fet  out  with. 

BuT,  upon  the  king^s  divorce  from  Ann  Boleyni  this  fta* 
tute  was,  with  regard  to  the  fettlement  of  the  crown,  repeal* 
cd  by  ftatute  28  Hen.  VIII.  c.  7.  wherein  the  lady  Eiizabeth 
is  alfo,  as  well  as  the  lady  Mary,  baftardizftd,  and  the  crown 
iettled  on  the  king^s  children  by  queen  Jane  Seymour,  and 
his  future  wives ;  and,  in  defefl:  of  fuch  children,  thert  with 
tlys  remarkable  remainder,  to  fuch  perfons  as  the  king  by 
letters  patent,  6r  laft  will  and  teftament,  fliould  limit  and 
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appoint  the  fame.  A  vaft  power ;  but,  itotwithftai|dirig,  as 
it  was  regularly  vefted  in  him  by  the  fupreme  legiflative  m* 
thority^  it  was  therefore  indifputably  valid.  But  this  power 
was  never  carried  into  execution ;  for  by  ftatute  3^  Hen. 
VIII;  c.  I*  the  king's  two  daughters  are  legitimated  again^ 
and  the  crown  is  Kmited  to  prince  Edward  by  name^  after  that 
to  the  lady  Mary,  and  then  to  the  lady  Elizabeth»  and  the 
heirs  bf  their  refpeftive  bodies ;  which  fucceffion  took  tScSt 
aocordingly>  being  indeed  no  other  than  the  ufual  courfe  o^ 
the  law,  with  regard  to  the  defcent  of  the  crown. 

BuT  left  there  ihould  remain  any  doubt  in  the  minds  of 
the  people,  through  this  jumble  of  a£b  for  limiting  the  fuc- 
ceffion,  by  ftatute  ^i  Mar.  p.  a.  c.  i.  queen  Mar/s  heredi- 
tary  right  to  the  throne  is  acknowleged  and  recognized  in 
thefe  words :  "  the  crown  bf  thefe  rcalms  is  moft  lawfully, 
**juftly,  and  rightly  defcended  and  conie  to  the  quecn's 
"  highnefs  that  now  is,  being  the  very,  truc,  and  undoubt- 
^*  ed  heir  and  inheritrix  thereof.'*  And  again,  upon  thtf 
queen's  marriage  with  Philip  of  Spain,  in  the  ftatute  which 
fettles  the  preliminaries  of  that  match  %  the  hereditary  right 
to  the  crowii  is  thus  aflerted  and  declared  :  <^  as  touching  the 
*'  right  .of  the  queen^s  inheritance  in  the  realm  and  domi- 
**  nions  of  England,  the  children,  whether  male  or  female, 
**  fhall  fixcceed  in  them,  according  to  the  known  laws,  fta- 
"  tutes,  and  cuftoms  of  the  fame.''  Which  determination  of 
the  parliament,  that  the  fucceffion  Jhail  continue  in  the  ufual 
courfe,  feems  tacitly  to  imply  a  power  of  new-modellirig  and 
altering  it,  in  cafe  the  legiflature  had  thought  proper, 

On  queen  Elizabeth*s  acceffion,  her  right  is  recognized  in 
ftill  ftronger  terms  than  her  fifter's ;  the  parliament  acknow- 
leging",  *^  that  the  queen's  highnefs  is,  and  iri  very  deed 
"  and  of  moft  mere  right  ought  to  be,  ty  the  laws  of  God, 
•*  and  thc  laws  and  ftatutes  of  this  realm,  our  moft  lawful 
**  and  rightful  fovereign  liege  lady  and  qucen ;    and  that 
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••  hcr  highncfs  is  rightly, .  lincally^  *nd  lawfully  defccikle^ 
•*  and  comc  of  thc  blood  royal  of  this  f calm  of  England  > 
**  in  and  to  whofe  princely  pcrfon,  and  io  thc  hcirs  of  hef 
•*  body  lawfuUy  to  be  begotten,  after  hefy  the  imperial 
•*  crown  and  dignity  of  this  reahn  doth  belong.'*  And  in 
the.  fame  rcign,  by  ftatutc  13  Eliz,  c»  !♦  we  find  thcright 
of  parliamcnt  to  dircft  the  fucccflion  of  thc  crown  affertcd  in 
the  moft  cxplicit  word^.  **  If  any  pcrfon  fhall  hold,  afr 
•«  firm^  or  maintain  that  the  common  laws  of  this  realra, 
••  not  akcred  by  parliament,  ought  not  to  dirf  ft  the  right 
•'  of  the  crown  of  England ;  or  that  the  quccn^s  majcfty, 
••  with  and  by  the  authority  of  parliament,  is  not  able  to 
**  make  laws  and  ftatutes  of  fufficicnt  force  and  validity,  to 
•*  limit  and  bind  thc  crown  of  this  realm,  and  thc  dcfcent, 
•*  limitation,  inheritancc,  and  govcrnment  thereof ; — fuch 
•^  perfon,  fo  holding,  affirming,  or  maintaining,  fliall,  during 
•*  the  life  of  the  quecn,  be  guilty  of  high  trcafon  j  and  after 
•'  her  dcceafe  fliall  bc  guilty  of  a  mifdemefnor,  and  forfcit 
•*  his  goods  and  chattels." 

On  the  death  of  quecn  Elizabeth,  without  liliiC,  thc  linc 
of  Henry  VIII  became  extinft.     It  therefore  bccame  ncccf- 
fary  to  reciir  to  the  pthcr  iffue  of  Henry  VII,  by  Elizabcth  of 
Tork  his  queen :  whofe  cldeft  daughter  Margarct  having 
married  James  IV  king  of  Scotland,  king  Jamcs  thc  fixth  of 
Scotland,  and  of  England  thc  firft,  was  thc  lincal  dcfccndant 
from  that  alliancc.     So  that  in  his  pcrfon,  as  clcarly  as  in 
Henry  VIII,  centered  all  the  claims  of  diffcrcnt  compcti^ 
tors,  from  the  conqueft  downwards,  he  bcing  mdifputably 
the  lineal  heir  of  the  conqueror.     And,  what  is  ftill  morfi 
remarkable,  in  his  perfon  alfo  ccntcred  the  right  of  the  Saxon 
monarchs,  which  had  been  fufpendcd  from  the  conqueft  tiH 
his  accefilon.      For,  as  was  formerly  obfcrvcd,    Margaret 
the  fifter  of  Edgar  Atheling,  the  daughter  of  Edward  thc 
outlaw,    and   grand-daughter   of   king    Edmund    Ironfidc, 
was  the  j5erfdn  in  whom  the  hereditary  right.of  theSaxon 
kings,  fuppofing  it  not  aboliftied' by  thc  conqtieft,  rcfided* 
Shc  marricd  Malcolm  king  of  Scotland  5  an4  Henry  II^  bf 
a  defcent  from  Matilda  their  daughter,  is  gcncrally  c^cd 
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■rfie  reftofer  of  the  Saxon  line.  But  it  muft  be  remembered, 
that  Malcolm  by  his  Saxon  queen  had  fons  as  well  as 
daughters  j  and  that  the  royal  family  of  Scotland  from  that 
time  downwards  were  the  ofFspring  of  Malcolm  and  Mar- 
garet.  Of  this  royal  family  king  James  the  firft  was  the 
direft  lineal  heir,  and  therefore  united  in  his  perfon  every 
poffible  claim  by  hereditary  right  to  the  Englilh  as  well  as 
Scottifti  throne,  being  the  heir  bothof  Egbert  and  William 
the  conqueror. 

And  it  18  no  wonder  that  a  prince  of  more  learnirtg  than 
wifdom,  who  could  deduce  an  hercditary  title  for  more  than 
eight  hundred  years,  fliould  eafily  be  taught  by  the  flatter- 
ers  of  the  times  to  believe  there  was  fomething  divine  in 
this  right,  and  that  the  finger  of  Providence  was  vifible  in  it's 
perfervation.  Whereas,  diough  a  wife  inftitution,  it  was 
clearly  a  human  inftitution ;  and  the  right  inherent  in  him 
no  natural,  but  a  pofitive,  right.  And  in  this  and  no  other 
light  was  it  taken  by  the  Englifii  parliament ;  who  by  fta- 
tute  I  Jac.  I.  c.  I.  did  "  recognize  and  acknowlege,  that 
«*  immediately  upon  the  diflblution  and  deceafe  of  Elizabeth 
<*  late  queen  of  England,  die  imperial  crown  thereof  did  by, 
**  inherent  birthright,  and  lawful  and  undoubted  fucceffion, 
**  defcend  and  come  to  his  moft  excellent  majefty,  as  being 
*^  linealty,  juftly,  and  lawfully,  next  and  fole  heir  of  thc 
<<  blood  royal  of  this  realm."  Not  a  word  here  of  any  right 
immediately  dcrived  from  heaven :  which,  if  it  exifted  any 
where,  muft  be  fought  for  among  the  aborigines  of  the  ifland, 
the  antient  Britons ;  among  whofe  princes  indeed  fome  have 
gone  to  fearch  it  for  him  ^. 

BuT,  wild  and  abfurd  as  the  doftrine  of  divine  right  moft 
undoubtedly  is,  it  is  ftill  more  aftonifliing,  that  when  fo 
many  human  hcreditary  rights  had  centered  in  this  king,  his 

w  Elizabcth  of  York,  thc  mothcr  of  Gladys  only  fiftcr  to  Lcwellin  ap  Jor- 

queen  Margaret  of  Scotland,  was  heir-  werth  the  great,  had  thc  truc  right  to 

^fsof  thchoufe  of  Mortimer.  And  Mr.  the  principality  of  Walet.     Hift,  £ng. 

Carte  obfervesj  that  thc  houfe  of  Mor«  iii.  705. 
tiznjcr,   in  virtue  of  ifs  defcent  from 
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fon  and  heir  king  Charles  the  iir(l  (hould  be  told  by  thofe  in- 
famous  judges,  who  pronounced  his  unparalleled  fentence, 
that  he  was  an  ele£tive  prince  ^  ele£ted  by  his  people^  and 
therefore  accountable  to  them,  in  his  own  proper  perfon,  for 
his  condu£l.  The  confufion,  inftability,  and  madnefs,  which 
followed  the  fatal  cataftrophe  of  that  pious  and  unfortunate 
prince,  will  be  a  ftanding  argument  in  favour  of  hereditary 
iponarchy  to  all  future  ages ;  as  they  proved  at  laft  to  the 
then  deluded  people :  who,  in  order  to  recover  that  peace  and 
happinefs  which  for  twenty  years  together  they  had  loft,  in 
a  folemn  parliamentary  convention  of  the  ftates  reftored  the 
right  heir  of  the  crown.  And  in  the  proclamation  for  that 
purpofe,  which  was  drawn  up  and  attended  by  both  houfes  % 
they  declared,  **  that,  according  to  their  duty  and  allegi- 
**  ance,  they  did  heartily,  joyfully,  and  unanimoufly  ac- 
**  knowlege  and  proclaim,  that  immediately  upon  the  de- 
**  ceafe  of  our  late  fovereign  lord  king  Charles,  the  imperial 
**  crown  of  thefe  realms  did  by  inherent  birthright  and  law- 
f'  ful  and  undoubted  fucceflion  defcend  and  come  to  his  moft: 
excellent  majefty  Charles  the  fecond,  as  being  lineally,  juft- 
ly,  and  lawfully,  next  heir  of  the  blood  royal  of  this  realm  r 
**  and  thereunto  they  moft  humbly  and  faithfully  did  fubmit 
^  aiid  oblige  themfelves,  their  heirs,  and  pofterity  for  ever.'* 

Thus  I  think  it  clearly  appears,  from  the  higheft  autho« 
rity  this  nation  is  acquainted  with,  that  the  crown  of  Eng- 
land  hath  been  ever^an  hereditary  crown ;  though  fubjeft  ta 
limitations  by  parliament.  The  remainder  pf  this  chapter 
will  confift  pfincipally  of  thofe  inftances,  wherein  the  parlia- 
ment  has  aflerted  or  exercifed  tliis.rightof  altering  and  limit- 
ing  the  fucceffion ;  a  right  which,  we  have  feen,  was  before 
excrcifed  and  afferted  in  the  reighs  of  Henry  IV,  Henry  VII, 
Henry  VIII,  queen  Mary>  and  queen  Elizabeth. 

.  The  firft  inftance,  in  point  of  time,ls  the  famous  bill  of 
exclufion,  which  raifed  fuch  a  ferment  in  thc  latter  end  of  the 
reign  of  king  Charles  the  fecond.  It  is  well  khown  that  the 
purport  of  this  bill  was  to  have  fet  «ifide  the  king's  brothe» 

X  Com,  Joum»  8  May  1660. 
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and  prefumptive  heir,»the  duke  of  York,  from  the  fucceffiort, 
on  the  fcorfe  of  his  being  a  papift ;  that  it  paflcd  the  houfe  of 
commons>  but  was  reje£ted  by  the  lords ;  the  king  having 
■  alfo  declared  beforehand,  that  he  never  would  be  brought  to 
confent  to  it.  And  from  this  tranfaftion  we  may  coUeft  two 
things :  i .  That  the  crown  was  univerfally  acknowleged  to 
be  hereditary;  and  the  inheritance  indefeafible  unlcfs  by 
parliament :  elfe  it  had  been  needlefs  to  prefer  fuch  a  bilL 
2.  That  the  parliament  had  a  power  to  have  defeated  the  in- 
heritance  :  elfe  fuch  a  bill  had  been  inefFeftuil.  The  com- 
mons  acknowleged  the  hereditary  right  then  fubfifting  \  and 
the  lords  did  not  difpute  the  power,  but  merely  the  propriety, 
of  an  exclufion.  However,  as  the  bill  took  no  effeft,  king 
James  the  fecond  fucceeded  to  the  throne  of  his  anceftors ; 
and  might  have  enjoyed  it  during  the  remainder  of  his  life, 
but  for  his  own  infatuated  conduft,  which  (with  other  con- 
ctirring  circumftatices)  brought  onthe  revolution  in  1688. 

■ 

The  true  ground  and  principle,  upon  which  that  memo- 
rable  evcnt  proceeded,  was  an  entirely  new  cafe  in  politics, 
which  had  never  before  happened  in  our  hiftory  -,  the  abdica- 
tion  of  the  reigning  monarch,  and  the  vacancy  of  the  throne 
thereupon.  It  was  not  a  defeazance  of  the  right  of  fuccef- 
fion,  and  a  ncw  limitatiori  of  the  crown,  by  the  king  and  both 
Koufes  of  parliament :  it  was  the  aft  of  the  nation  alone,  upon 
a  conviftion  that  there  was  no  king  in  being.  For  in  a  fuU 
aflembly  of  the  lords  and  commons,  met  in  a  convention  upon 
the  fuppofition  of  this  vacancy,  both  houfes  ^  came  to  this 
irefolution ;  **  that  king  James  the  fecond,  having  endeavour- 
"  ed  to  fubvert  the  conftitution  of  the  kingdom,  by  break- 
^^  ing  the  original  contraft  between  king  ahd  people ;  and, 
**  by  the  advice  of  jefuits  and  other  wiicked  perfons,  having 

violated  the  fundamental  laws;  and  having  withdrawn 
*^  himfelf  out  of  this  kingdom ;  has  abdicated  the  govem- 
**  ment,  and  that  thie  throne  is  thereby  vacant."     Thus  ended 

y  Com.  Jbum.  7  Feb.  168S. 
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at  otice,  by  this  fudden  artd  unexpefted  vacancy  of  the  thTone, 
the  old  line  of  fucceffion  5  which  from  the  conqueft  had  laft- 
ed  above  fix  hundred  years,  and  from  the  union  of  the  hep- 
tarchy  in  king  Egbert  almoft  nine  hundred*  The  fafts  them- 
felves  thus  appealed  to,  the  king's  endeavour  to  fubvert  thc 
conftitution  by  breaking  the  original  contraft,  his  violation 
of  the  fundamental  laws,  and  his  withdrawing  himfelf  out  of 
the  kingdom,  were  evident  and  notorious :  and  the  confe- 
quences  drawn  from  thefe  fafts  (namely,  that  they  amountfed 
to  an  abdication  of  the  government ;  which  abdication  did 
not  aiFeft  only  the  perfon  of  the  king  himfelf,  but  alfo  allhis 
heirs,  and  rendered  the  throne  abfolutely  and  completely  va- 
cant)  it  belonged  to  our  anceftors  to  determine.  For,  when- 
ever  a  queftion  arifes  between  the  fociety  at  large  and  any 
magiftrate  vefted  with  powers  originally  delegated  by  that 
fociety,  it  muft  be  decided  by  the  voice  of  the  fociety  itfelf : 
there  is  not  upon  earth  any  other  tribunal  to  refort  to.  And 
that  thefe  confequences  were  fairly  deduced  from  thefe  fafts, 
our  anceftors  have  folemnly  determined,  in  a  fullparliament- 
ary  convention  reprefenting  the  whole  fociety.  The  rea- 
fons  upon  which  they  decided  may  be  found  at  large  in  thc 
parliamentary  proceedings  of  the  timea ;  and  may  be  matter 
of  inftruftive  amufement  for  us  to  contemplate,  as  a  fpecula- 
tive  point  of  hiftory.  But  care  muft  be  taken  not  to  carry 
this  inquiry  farther,  than  merely  for  inftruftion  or  amufe- 
ment.  The  idea,  that  the  confciences  of  pofterity  were  con- 
cerned  in  thc  reciitude  of  their  anceftors*  decifions,  gavc 
birth  to  thofe  dangerous  political  herefies,  which  fo  long  dif- 
trafted  the  ftate,  but  at  length  are  all  happily  extinguifhed. 
I  therefore  rather  chufe  to  conCder  this  great  political  mear 
fure  upon  the  folid  footing  of  authority,  than  to  reafon  in 
it*s  favour  from  it's  juftice,  moderation,  and  expedience  :  bc- 
caufe.that  might  imply  a  right  of  diflenting  or  revolting  from 
it,  in  cafe  we  flioulcl  think  it  to  have  been  unjuft,  oppreflive, 
or  inexpedient.  Whereas,  our  anceftors  having  moft  indif- 
putably  a  competent  jurifdiftion  to  decide  this  great  and  im- 
portant  queftion,  and  having  in  fa£b  decided  it,  it  is  now  be- 
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come  our  duty  at  this  diftance  of  timc  to  acquiefcc  in  their 
determination  5  being  born  under  that  eftablifliment  which 
was  built  upon  this  foundation,  and  obliged  by  every  tie, 
religious  as  well  as  pivil^  to  maintain  it. 

BuT,  while  we  reft  this  fundamental  tranfaftion,  in  point  * 
of  authority,  upon  grounds  the  leaft  liable  to  cavil,  wc  are . 
bound  both  in  juftice  and  gratitude  to  add,  that  it  was  con- 
du£led  with  a  temper  and  moderation  which  naturally  arofe 
from  it's  equity  9  tha£,  however  it  might  in  fome  refpeds  go 
beyond  the  letter  of  our  antient  laws,  (the  reafon  qf  which 
will  more  fuUy  appear  hereafter  ^)  it  was  agreeable  to  the  fpi- 
rit  of  our  conftitution,  and.the  rights  of  human  nature ;  and 
that  though  in  other  points  (owing  to  the  peculiar  circum- 
ftances  of  things  and  perfons)  it  was  not  ahogether  fo  pcrfe£t 
as  might  haVe  been  wiflied,  yet  from  thence  a  new  aera  com- 
menced,  in  which  thc  bounds  of  prerogative  and  liberty  have 
been  better  defined,  the  principles  of  government  more  tho- 
roughly  examined  and  uriderftood,  and  the  rights  of  the  fub- 
J€£t  more  explicitly  guarded  by  legal  provifions,  than  in  any  [ 

other  period  of  the  Englifli  hiftory.  In  particular  it  is  worthy 
obfervation  that  the  convention,  in  this  their  judgment, 
avoided  with  great  wildom  the  wild  extremes  into  which  thc  - 
vifionary  theorics  of  fome  zealous  republicans  would  have 
led  them.  They  held  that  this  mifconduft  of  king  James 
amounted  to  an  endeavour  to  fubvert  the  conftitution  5  and 
not  to  an  aftual  fubverfion,  or  total  diflblution,  of  the  govcm- 
ment,  according  to  the  principles  of  Mr.  Locke  * :  which 
would  have  reduced  the  foci^ty  ahnoft  to  a  ftate  of  nature  \ 
would  have  levelled  ali  diftinftions  of  honour,  rank,  ofiices, 
and  property  ;  would  have  annihilated  the  fovereign  power, 
and  in  confequence  have  repealed  all  pofitive  laws ;  and  would 
have  lefr  the  people  at  hberty  to  have  erefted  a  new  fyftem  o£ 
ftate  upon  a  new  foundation  of  poHty.  They  therefore  very 
prudently  voted  it  to  amount  to  no  more  than  an  abdication 
of  the  government,  and  a  confequent  vacancy  of  the  thronc  | 

*  See  chap.  7.  «  on  Gov.  p»  2.  c*  19; 
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whereby  thc  government  was  allowed  to  fubfift)  though  thc 
executive  magiftrate  was  gone,  and  the  kihgly  oflSce  to  rc- 
main,  though  king  James  was  no  longcr  king  ^.  And  thus 
the  conftitution  was  kcpt  entirc ;  which  upon  cvery  found 
principle  of  govemment  muft  otherwife  have  fallen  to  picccs, 
had  fo  principal  and  conftituent  a  part  as  the  royal  authority 
bcen  aboliihedj  or  even  fufpendcd.        * 

This  fingle  poftulatum,  the  vacancy  of  the  thronc,  being' 
ohcc  eftablifhed,  the  rcft  that  was  then  done  followed  almoft 
of  courfe.  For,  if  the  throne  be  at  any  time  vacant,  (which  « 
may  happen  by  other  means  bcfides  that  of  abdication ;  as  if 
all  the  blood  royal  fliould  fail,  without  any  fucceflbr  appoint* 
cd  by  parliament ;)  if,  I  fay,  a  vacancy  by  any  means  what* 
foever  (hould  happen,  the  right  of  difpofmg  of  this  .vacancy 
feems  naturally  to  refult  to  the  lords  and  commons,  the  truf-' 
tees  and  reprefentatives  of  the  nation.  For  there  are  no  othcr 
hands  in  which  it  can  fo  properly  be  intrufted ;  and  there  i» 
a  neceffity  of  it's  being  intrufted  fomcwhere,  elfe  the'  whblc 
frame  of  govemment  muft  be  difTolved  and  perifli.  The  lords 
ahd  commons  having  therefore  determined  this  main  funda* 
mental  article,  that  there  was  a  vacancy  of  the  thronC|  thcy 
proceeded  to  fill  up  that  vacancy  in  fuch  manner  as  they 
judged  the  moft  proper.  And  this  was  done  by  their  dcclara- 
tion  of  12  February  1688  *^,  in  the  foUowing  manneir :  "  that 
**  William  and  Mary,  prince  and  princefs  pf  Orange,  bc, 
^  and  be  declared  king  and  queen,  to  hold  the  crown  and 
*«  royal  dignity  during  their  lives,  and  the  life  of  the  furvi- 
*«  v.or  of  them ;  and  that  the  fole  and  full  exercife  of  the 
"  regal  power  be  only  in,  and  executed  by,  the  faid  princc 
**  of  Orange,  in  the  names  of  the  faid  prince  and  princcfs, 
.  ^*  during  thsir  joint  lives :  and  after  their  deceafes  the  faid 
•*  crown  and  royal  dignity  to  be  to  th^  heirs  of  the  body  of 
*<  the  faid  princefs;  and  for  default  of  fuch  ifluc- to  the  ' 
^'  princefs  Anne  of  Denmark  and  the  heirs  of  her  body ;  ahd 
*^  for  default  of  fuch  iflue  to  the  heirs  of  the  body  of  the  faid 
«'  prince  of  Orange.'* 

'to  l^aw  of  forfcit»  ii8,  119.  c  Com.  Journ.  12  Fcb.  1688. 
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Perhaps,  upon  the  prmciples  before  eftabliflied,  the  con- 
vention  might  (if  they  pleafed)  have  veftcd  the  regal  dignity 
in  a  family  entirely  new,  and  ftrangers  to  the  royal  blood : 
but  they  were  too  well  acquainted  with  the  benefits  of  here- 
ditary  fucceffion,  and  the  influence  which  it  has  by  cuftom 
over  the  minds  of  the  people,  to  depart  any  farther  from  the 
antient  line  than  temporary  neceffity  and  felfrprefervation 
required.  They  therefore  fettled  the  crown,  firft  on  king 
William  and  queen  Mary,  king  James's  eldeft  daughter,  for 
their  joint  lives  :  then  on  the  furvivor  of  them ;  and  theji  on 
the  iflue  of  queen  Mary :  upon  failure  of  fuch  iflue,  it  was 
limited  to  the  prjncefs  Anne,  king  Jailies's  fecond  daughter, 
and  her  ifliie ;  and  laftly,  on  failure  bf  that  to  the  ifliie  of 
king  William,  who  was  the  grandfon  of  Charles  the  firft,  and 
nephew  as  well  as  fon-in-law  of  king  James  the  fecond,  being 
the  fonof  Mary  his  eldeft  fifter.  This  fettlemcnt  included 
all  the  proteftant  pofterity  of  king  Charies  I,  except  fuch  other 
iflTue  as  king  James  might  at  any  time  have,  which  was  totally 
omitted  through  fear  of  a  popifli  fucceflaon.  And  this  order 
of  fucceffion  took  efFedl  accordingly. 

• 

These  threc  princes  thereforc,  king  William,  queen 
Mary,  and  queen  Anne,  did  not  take  the  crovm  by  hei;editary 
right  or  defcentj  but  by  way  of  donation  or  purchafey  as  the 
lawyers  call-  it ;  by  which  they  mean  any  method  of  acquir- 
ing  an  eftate  otherwife  than  by  defcent.  The  new  fettle- 
me^nt  did.not  merely  confift  in  excluding  king  James,  and 
the  perfon  pretended  to  be  prince  of  Wales,  and  then  fuffer- 
ing  the  crown  to  defcend  in  the  old  hereditary  channel :  for 
the  ufual  courfe  of  defcent  was  in  fome  inftances  broken 
through  \  and  yet  the  convention  ftill  kept  it  in  their  eye,  and 
paid  a  great,  though  not  total,  regard  to  it.  Let  us  fee  how 
the  fucceffion  would  have  ftood,  if  no  abdication  had  happen- 
cd,  and  king  James  had  left  no  otber  iflue  than  his  two 
daughters  queen  Mary  and  queen  Anne.  It  would  have  ftood 
thus :  queen  Mary  and  her  iffue ;  queeri  Anne  and  her  iflue ; 
king  William  and  bi.s  iffue.    But  we  may  remembdr,  that 
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quecn  Mary  was  only  nominally  quecn,  jomtly  with  hcr 
hufband  king  William,  who  alone  had  the  rcgal  powcr ;  and 
king  William  was  perfonally  preferrcd  to  queen  Annc,  though 
his  iflue  was  poftponed  to  hers.  Clcarly  thereforc  thefc 
princes  were  fucccffively  in  pofTcffion  of  thc  crown  by  a  titlc 
different  from  the  ufual  courfe  of  dcfcent. 

It  was  towards  the  cnd  of  king  William^s  rcign,  whcn  all 
hopes  of  any  furviving  iffue  from  any  of  thefc  princes  died 
with  the  duke  of  Glocefter,  that  the  king  and  parliament 
thought  it  neceffary  again  to  cxert  their  power  of  limiting 
and  appointing  the  fucceffion,  in  ordcr  to  prevent  another 
vacancy  of  the  thronc ;  which  muft  have  enfued  upon  their 
deaths,  as  no  farther  provifion  was  made  at  thc  rcvolution, 
than  for  thc  iffue  of  queen  Mary,  quecn  Anne,  and  king 
William.  The  parliament  had  prcvioufly  by  thc  ftatutc  of 
I  W.  &  M.  ft.  2.  c.  2.  enaftcd,  that  every  perfon  who  fliould 
be  reconciled  to,  or  hold  communion  with,  thc  fec  of  Rome, 
fliould  profefs  the  popifli  religion,  or  fliould  marry  a  papift, 
fhould  be  excluded  and  for  ever  incapable  to  inherit,  poffefs^ 
or  enjoy,  the  crown ;  and  that  in  fuch  cafe  thc  people  fliould 
be  abfolvcd  from  their  iillcgiancc,  and  the  crown  fliould  de- 
fcend  to  fuch  perfohs,  being  protcftants,  as  would  havc  Inhc-' 
rited  the  fame,  in  cafe  thc  perfon  fo  reconcilcd,  holding  com- 
munion,  jirofcffing,  or  marrying,  wcrc  naturally  dead.  To 
aft  thercfore  confiftcntiy  with  themfelves,  and  at  the  famc 
time  pay  as  much  regard  to  the  old  hercditary  line  as  thcir  for- 
mer  refolutions  would  admit,  fhey  turned  their  eyes  on  the 
princefs  Sophia,  eleftrefs  and  dutchefs  dowager  of  Hanover, 
the  moft  accompliflicd  princefs  of  her  agc  *=.  For,  upon  the 
impending  extintlion  of  the  proteftant  pofterity  of  Charles  thc 
firft,  thc  old  law  of  rcgal  dcfcent  direftcd  them  to  rccur  to  thc 
defcendants  of  James  the  firft ;  and  the  princcfs  Sophia,  being 
thc  youngeft  daughter  of  Elizabcth  queen  of  Bohcmia,  who 

c  Sandford    in  his  genealogical  hif-  queen  of  Bohemia,  fays,  thc  firft  was 

tory,  publilhed  ^.  D.    1677,  fpeaking  reputed  thc  mofl  learned,  the  fecond  thc 

(page  535)  of  thc  princefTes  Elizabeth,  greatcft  artift,  and  the  laft  one  of  xhfi 

Lauifa,  pd  Sophia,  daughters  of  tbe  moft  accumpliihed  ladies  in  Europe. 
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was  the  daughter  of  James  the  firft,  was  the  neareft  of  the  an- 
tient  blood  royal,  who  was  not  incapacitated  by  profeffing  thc 
popifti  religion.  On  her  therefore,  and  the  heirs  of  her  body, 
being  proteftants,  the  remainder  of  the  crown,  expeftant.on 
ihe  death  of  king  William  and  queen  Anne  without  iffue, 
was  fettled  by  ftatute  1 2  and  1 3  W.  III.  c.  2.  And  at  thc 
fame  time  it  was  enafted,  that  whofoever  fliould  hereaftcr 
come  to  the  pofleffion  of  the  crown  fhould  join  in  the  com- 
munion  of  the  church  of  England  as  by  law  eftabliflicd. 

This  is  the  laft  Hmitation  of  the  crown  that  hasbeen  madc 
by  parliament :  and  thefe  fevetal  aftual  limitations,  from  thc 
time  of  Henry  IV  to  the  prefent,  do  clearly  prove  the  powcr 
of  the  king  and  parliament  to  new-model  or  alter  the  fuccef- 
fion.  And  indeed  it  is  now  again  made  highly  penal  to  dit» 
pute  it :  for  by  the  ftatute  6  Ann.  c.  7.  it  is  enaded,  that  if 
any  perfon  malicioufly,  advlfedly,  and  direftly,  fliall  maintain 
by  writing  or  printing,  that  the  kings  of  this  realm  with  thc 
authority  of  parliament  are  not  able  to  make  laws  to  bind  thc 
crown  andthe  defcent  thereof,he  fliallbeguiltyof  high  treafon; 
or  if  he  maintains  the  fame  by  only  preaching,  teaching,  or 
advifed  fpeaking,  he  fliall  incur  the  penalties  of  z  praemumre. 

The  princefs  Sophia  dying  before  queen  Anne,  the  inhc- 
ritance  thus  limited  defcended  on  her  fon  and  hcir  king  Georgc 
the  firft  j  and,  having  on  the  death  of  the  queen  taken  efieft 
in  his  perfon,  from  him  it  defcended  to  his  late  majefty  king 
George  the  fecond  ;  and  from  him  to  his  grandfon  and  heir, 
our  prefent  gracious  fovercign,  king  George  the  third. 

Hence  it  is  eaiy  to  colleft,  that  the  'title  to  the  crown  is 
at  prefent  hereditary,  though  not  quite  fo  abfolutely  hereditary 
as  formerly :  and  the  common  ftock  or  anceftor,  from  whom 
the  defcent  muft  be  derived,  is  alfo  difierent.  Formerly  thc 
common  ftock  was  king  Egbert ;  then  William  the  conqueror; 
afterwards  in  James  the  firft's  time  the  two  common  ftocki 
united,  and  fo  continued  till  the  vacancy  of  the  throne  in 
1688  :  now  it  is  the  princefs  Sophia,  in  whom  the  inherit- 
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ance  was  vefted  by  the  new  king  and  parliament.  Formerly 
thc  defcent  was  abfolute,  and  the  crown  went  to  the  next 
hcir  without  any  reftriftion :  but  now,  upon  the  new  fettle- 
ment,  the  inheritance  is  conditional ;  being  limited  to  fuch 
heirs  only,  of  the  body  of  the  princefs  Sophia,  as  are  pro- 
teftant  members  of  the  church  of  England,  and  are  married 
to  none  but  proteftants. 

And  in  this  due  medium  cohfifts,  I  apprehend,  the  tnic 
conftitutional  notion  of  the  right  of  fucceifion  to  the  imperial 
crown  of  thefe  kingdoms.  The  extremes,  between  which  it 
fteers,  are  each  of  them  equally  deftruftive  of  thofe  ends  fof 
which  focieties  were  formed  and  are  kept  on  foot.  Where 
the  magiftrate,  jupon  every  fucceffion,  is  elefted  by  the  peo- 
ple,  and  may  by  the  exprefs  provifion  of  the  laws  be  depofed 
(if  not  puniflied)  by  his  fubjefts,  this  may  fpund  like  the 
perfeftion  of  liberty,  and  look  well  enough  when  delineated 
on  papcr  j  but  in  praftice  will  be  ever  produflive  of  tumult, 
contention,  and  anarchy.  And,  on  the  other  hand,  divine 
indefeafible  hcreditary  right,  when  coupled  with  the  doftrine 
of  unlimited  paffive  obedience,  is  furely  of  all  conftitutions  the 
moft  thoroughly  flavifli  and  dreadful.  But  when  fuch  an 
hereditary  right,  as  our  laws  have  created  and  vefted  in  the 
royal  ftock,  is  clofely  interwoven  withthofe  liberties,  which, 
we  have  feen  in  a  former  chapter,  are  equally  the  inheritancc 
of  the  fubjeft  ;  this  union  will  form  a  conftitution,  in  theory 
the  moft  beautiful  of  any,  in  praftice  the  moft  approved,  and, 
I  truft,  in  duration  the  moft  permanent.  It  was  the  duty  of 
an  expounder  of  our  laws  to  lay  this  conftitution  beforethe 
ftudent  in  it's  true  and  genuine  light :  it  is  the  duty  of  every 
good  Englifliman  to  underftand,  to  revere,  to  defend  it* 
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OF     THE     KING'S    ROYAL     F  A  M  I  L  Y, 


THE  firft  and  moft  confidcraye  branch  of  thc  king^s 
royal  fjimily^  regardcd  by  the  laws  of  England,   is 
die  queen.    •       • 

The  queen  of  England  is  either  quecn  regentj  queen  cofp* 
Jorty  or  queen  dowager.  The  queen  regentj  regnant,  or /o^ 
vereigfiy  is  Ihe  who  holds  the  .crown  in  her  own  right ;  as 
the  firft  (and  perhaps  the  fecond)  queen  Mary,  queen  Eliza- 
beth,  and  queen  Anne  ;  and  fuch  a  one  has  the  fame  powers, 
prerogativcs,  rights,  digriities,  and  duties,  as  if  fhe  had  been 
a  king.  This  was  obferved  in  the  entrance  of  the  laft  chap»- 
ter,  and  is  exprefsly  declared  by  ftatute  i  Mar.  I.  ft.  3.  c.  i. 
But  the  queen  conjort  is  the  wife  of  the  reigning  king ;  and 
Oie,  by  virtue  of  her  marriage,  is  participant  of  divers  prero- 
gatives  above  other  women  *. 

a  Finch.  L*  86; 
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And,  firft,  flic  is  a  public  pcrfon,  cxcmpt  and  diftinft 
from  the  king  ^  and  not,  like  other  married  women,  fo  clofely 
connefted  as  to  have  loft  all  legal  or  feparate  exiftence  fo  long 
as  the  marriage  continues.  For  the  queen  is  of  ability  to  pur- 
chafe  lands,  and  to  convey  them,  to  make  leafes,  to  grant 
copyholds,  and  do  other  afts  of  ownerfliip,  without  the  fcon- 
currence  of  her  lord  j  which  no  othcr  married  woman  can 
do  *^ :  a  privilege  as  old  as  the  Saxon  aera  *=.  She  is  alfo  ca- 
pable  of  taking  a  grant  from  thc  king,  which  no  other  wife 
is  from  her  huft)and ;  and  in  this  particular  flie  agrees  with 
the  Augujia^  or  piijfima  regina  conjux  divt  imperatoris  of  the 
Roman  laws ;  who,  according  to  Juftinian  **,  was  equally  ca- 
pable  of  making  a  grant  to,  and  receiving  one  from,  the  em- 
pcror.  The  queen  of  England  hath  feparate  courts  and  offi- 
cers  diftinft  from  the  king's,  not  only  in  matters  of  ceremony, 
but  even  of  law  ;  and  her  attorney  and  folicitor  general  are 
cntitled  to  a  place  within  the  bar  of  his  majefty's  courts,  to- 
gether  with  the  king's  counfel  *.  She  may  likewife  fuq  and 
be  fued  alone,  without  joining  her  huft)and.  She  may  alfo 
havc  a  feparate  property  in  goods  as  well  as  lands,  and  has  a 
right  to  difpofe  of  them  by  will.  In  ftiort,  fiie  is  in  all  legal 
proceedings  looked  upon  as  a  feme  fole,  and  not  as  a  femc 
covcrt ;  as  a  fingle,  not  as  a  married  woman  K  For  which 
thc  reafon  given  by  fir  Edward  Coke  is  this :  becaufe  the 
wifdom  of  the  cohimon  law  would  not  have  the  king  (whpfe 
continual  care  and  ftudy  is  for  the  public,  and  circa  ardua 
regnij  to  be  troubled  and  difquieted  on  account  of  his  wife'« 
domeftic  afFairs;  and  therefore  it  vefts  in  the  queen  a  power 
of  tranfafting  her  own  concerns,  without  the  intervention  of 
thc  king,  as  if  flie  was  an  unmarried  >^oman. 

The  queen  hath  alfo  many  exemptions,  and  minute  pre- 
rogativTS.  For  inftance :  flie  pays  no  toll  ^ ;  nor  is  flic  lia- 
ble  to  any  amcrccment  in  any  court  **.     But  in  general,  un- 
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lefs  where  the  law  ha»  exprefsly  declared  her  exempted,  Ihc 
is  upon  the  fame  footing  with  othcr  fubje£ls ;  being  to  all  in- 
tents  and  purpofes  the  king's  fubjeft,  and  not  his  cqual :  in 
like  manner  as,  in  the  imperial  law,  <^  Augujia  legibus  foluta 
«  non  e/l  K'* 


The  queen  hath  alfo  fome  pecuniary  advantages,  which 
form  her  a  diftinft  revenue :  as,  in  the  firft  place,  ihc  is  enr- 
titled  to  an  antient  perquifite  called  queen-gold,  otaurum  rc" 
ginae ;  which  is  a  royal  revenue,  belonging  to  every  quccn 
confort  during  her  marriage  with  the  king,  and  due  from 
cvery  perfon  who  hath  made  a  voluntary  offering  or  finc  to 
the  king,  amounting  to  ten  marks  or  upwards,  for  and  in 
confideration  of  any  privileges,  grants,  licences,  pardons,  or 
other  matter  of  royal  favour  confcrred  upon  him  by  the  king : 
and  it  is  duc  in  the  proportion  of  one  tenth  part  more,  ovcr 
and  abovc  the  entirc  offcring  or  fine  madc  to  the  king  5  and 
becomcs  an  aftual  debt  of  record  to  thc  queen's  majefty  by 
the  mere  recording  of  thc  finc  ^.  As,  if  an  hundred  marks  of 
filver  be  given  to  the  king  for  liberty  to  take  in  mortmain,  or 
to  have  a  fair,  market,  park,  chafe,  or  frcc-warrcn :  therc 
the  quccn  is  cntitlcd  to  ten  marks  in  filver,  or  (what  was  for- 
merly  an  equivalcnt  denomination)  to  one  mark  in  gold,  by 
the  name  of  queen-gold,  or  aurum  reginae  ^     But  no  fuck 
paymcnt  is  due  for  any  aids  or  fubfidics  granted  to  the  king 
in   parliament    or  convocation;    nor  for  fines  impofcd  by 
courts  on  offenders,  againft  their  will;  nor  for  voluntaryL 
prefents  to  the  king,  without  any  confidcration  moving  from 
him  to  the  fubjeft  j  nor  for  any  fale  or  contraft  whcrcby  the 
prefent  rcvenues  or  poffeffions  of  the  crown  are  granted  away 
or  diminiftied ''.  . 

The  original  revenue  of  our  antient  quecns,  before  and 
foon  after  the  conqueft,  feems  to  have  confifted  in  certain 
rcfcrvations  or  rents  out  of  thc  demcfne  lands  of  the  crown, 

*  P/.  I.  3.  31.  m  /^rV.Pryn.  6.    Madox.  hlft^  cxch. 

X  Pryn.  Aur»  Rtg,  i,  a^JU 

1  12  Rep.  2X.     4  Infl.  35&. 

6  whlch 


aaa  Tbe    R  i  o  h  t  s  Book  !• 

which  werc  cxprefsly  appropriated  to  her  majefty,  didinfl 

from  the  king.    It  is  frequent  in  domcfday  book,  after  fpeci- 

fying  the  rent  due  to  the  crown,  to  add  likewifc  the  quantity 

of  gold  or  other  renders  referved  to  the  queen  ".     Thefe  werc 

frequently  appropriated  to  particular  purpofes ;  to  buy  wool 

for  her  majefty's  ufe  ",  to  purchafe  oil  for  her  lamps  ^,  or  to 

fumifli  her  attire  from  head  to  foot  *>,  which  was  frequently 

very  coftly,  as  one  fingle  robe  in  the  fifth  year  of  Henry  II 

ftood  the  city  of  London  in  upwards  of  fourfcore  pounds^» 

A  pra£tice  fomewhat  fimilar  to  that  of  the  eaftern  countries, 

where  whole  cities  and  provinces  were  fpecifically  afligned 

to  purchafe  particular  parts  of  the  queen's  apparel '.     And, 

for  a  farther  addition  to  her  income,  this  duty  of  queen-gold 

is  fuppofcd  to  have  been  originally  granted  ;  thofe  matters  of 

grace  and  favour,  out  of  which  it  arofc,  being  frequently  ob- 

tained  from  the  crown  by  the  powcrful  interceffion  of  the 

queen.     There  are  traces  of  it's  payment,  though  obfcure  i 

bnes,  in  the  book  of  domefday  and  in  the  great  pipe-roll  of 

Henry  the  firft  ^     In  the  reign  of  Henry  the  fecond  the 

manner  of  collefting  it  appears  to  have  been  well  underftood, 

and  it  forms  a  diftinft  head  in  the  antient  dialogue  of  theex- 

chequer  "^  written  in  the  time  of  tiiat  prince,  and  ufually  at- 

tributed  to  Gervafe  of  Tilburv.     From  that  time  downwards 

it  was  regularly  claimed  and  enjoyed  by  all  the  queen  cpn- 

forts  of  England  till  the  death  of  Henry  VIII  j  though  after 

the  accefTion  of  the  Tudor  family  tlie  coUedting  of  it  feems 

>>  BeJefordfclre  Maner,  Lejicne  redd,  11.  Ihid . )  Civitai  Lund»  cordubanario  re^^  . 

•  fer  annum  xxii  lib,  &c.  :  ad  cpus  regi-  ginaexx  s,  (Mag,  rot.  7.  Hen.  JJ.  Ma- 

nae  ii  uncias  auri. Herefordfcire,    In  dox  hi ft .  erch  .419.) 

Lene,  6fc.  confuetud.  ut  fracpojitus  ma-  ^  Pro  roba  adopus  reginae^  juater  xxL 

nerii  veniente  domina  fua  (regina)in  ma-  &  m  s.  'viii  d.  (Mag,  rot,  5  Hen,  II. 

ner, praefentaret  eixnjiii  orasdenar,  ut  ef-  ibid.  250.) 

fet  ipfa  laeto  animo.      Pryn.  Append.  to  »  Solereaiunt  barbaros  reges  Perfarum 

Aur.  Reg.  2,  3.  ac  Syrorum^uxoribus  civitates  attribu- 

o  Caufa   coadunandt   lanam    reginae,  ercy  hoc  mado  j  haec  civitas  muHeri  redi- 

Poinerd.  ibid.  miculum  praebeaty  baecin  colium,  baec  in 

P  Ci^vitas  Lundon,     Pro  oleo ad lamp.  crinesyQ^c,  (Cic.  in  Verrem^lib.  3.  cap. 

ad.  reginae.  (Mag.  rot,  pipp.  tmp.  Hen,  33.) 

//.  ihid.)  t  Sec  Madox  difceptat.  epifiolar.  74. 

^Viceccmes  Berkefcire,xvii.procappa  Pry n.  Aur,  Reg,  Append.  5, 
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to  liave  \)een  mttch  neglisaed  :  ai}^i«|lMn:  beuig  no  queen 

confort  afterwards  till  _th<e, ';  acceflion  of  pames  I,  a  period  of 

near  fixty  years,  it  s^-ycry  nature  and  quantity  became  then  a 

viatter  of  douby^and,  being  referred  by  the  king  to  the  chief 

jufiices  and  dvhief  baron,  their  report  of  it  was  fo  very  unfa- 

vourable  \^  that  his  confort  queen  Anne  (though  fhe  claim« 

cd  it)jryet  never  thought  proper  to  exa£):  it.      In  1635, 

1 1  CJjSr.  I,  a  time  fertile  of  expedients  for  raifmg  money  upon 

-^^fformant  precedents  in  our  old  records  (of  which  fhip-money 

"wasa  fatal  inftance)  the  king,  at  the  petition  of  liis  queen 

Henrietta  Maria,  ifTued  out  his  writ  ^  for  leyying  it :  but  af- 

terwards  purchafed  it  of  his  confort  at  the  price  of  ten  thou- 

fand  pounds ;  finding  it,  perhapsi  too  trifling  and  trouble- 

fome  to.levy.     And  whcn  afterwards,  at  the  reftoration,  by 

the  abolition  6f  the  military  tenures,*  and  the  fincs  that  were 

confequent  upon  them,  the  little  that  legally  remained  of 

this  revenue  was  reduced  tb  almoft  nothing  at  all,  in  vain  did 

Mr  Prynne,  by  a  treatife  which  does  honour  to  his  abilities 

as  a  painful  and  judicious  antiquary,  endeavour  to  excite 

queen  Catherine  to  revive  this  antiquated  claim. 

Another  antftnt  perquifite  belonging  to  the  queen  con- 
fort,  mentioned  by  all  our  old  writers  *,  and  therefore  only, 
worthy  notice,  is  this ;  that  on  the  taking  of  a  whale  on 
the  coafts,  which  is  a  royal  fifh,  it  ftiall  be  divided  between 
the  king  and  queen  5  the  head  only  being  the  king's  proper- 
ty,  and  the  tail  of  it*  the  queen*s.  **  Dejlurgione  obfervetur^ 
**  qtdod  rex  illum  habef>it  integrum :  de  balena  vero  /ujfftcity  Ji 
^  rex  habeat  caput^  et  regina  caudam^^  The  reafon  of  this 
whimfical  divifion,  as  affigned  by  our  antient  records  ^^,  was, 
to  furnifh  the  queen's  wardrobe  with  whalebone. 

BuT  farther :  though  the  queen  is  in  aU  refpefts  a  fubjeft, 
yet,  in  point  of  the  fecurity  of  her  life  and  perfon,  fhe  is  put 
on  the  famc  footing  with  the  king.  It  is  equally  treafon  (by 
the  ftatute  25  Edw.  III.)  to  compafs  or  imagine  the  death  of 

«  Mr  Prynnc,  with  fome  appearancc  ^  19  Rym.  Totd»  721. 

of  reafon,  infinuates,   that   thcir   re-  ^t  Bradon, /.  3.  c.3.  Britton, f.  17. 

fearches  were  ver^  fupcrficial,     (Aur*  Flet.  /.  i.  c»  45  fif  46. 
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our  lady  thc  king's  cSSpftta^,  ^^  ^f  the  king  himfelf :  and 
to  violate,  or  defile  the  queen  confofv  ^"^ounts  to  the  famc 
high  crime ;  as  well  in  the  perfon  committ?ng  the  fad,  as  in 
the  queen  herfelf,  if  confetiting.  Alaw  of  HeiJry  the  eighth* 
made  it  treafon  alfo  for  any  woman,  who  was  iK>t  a  virgin, 
to  marry  the  king  without  informing  him  thereof  V  l>ut  this 
law  was  foon  aftpr  repealed :  it  trefpafling  too  ftron^.y,  as 
well  on  natural  juftice,  as  female  modefty.  If  howevef  the 
queen  be  accufed  of  any  fpecies  of  treafon,  fhe  fliall  (whethef* 
confort  or  dowager)  be  tried  by  the  peers  of  parliament,  as 
queen  Ann  Boleyn  was  in  28  Hen.  VIII. 

The  huftjand  of  a  queen  regnant,  as  prince  George  of 
Denmark  was  to  queen  Anne,  is  her  fubjed ;  and  may  be 
guilty  of  high  treafon  ^gainft  her :  but,  in  the  inftance  of 
conjugal  infidelity,  he  is  not  fubjefted  to  the  fame  penal  re- 
ftriftions.  For  which  the  reafon  feems  to  be,  that,  if  a  queen 
confort  is  unfaithful  to  the  royai  bed,  this  may  debafe  or  baf- 
tardize  the  heirs  to  the  crown ;  but  no  fuch  danger  can  be  con- 
fequent  on  the  infidelity  of  the  huft)and  to  a  queen  regnant. 

A  QjJEEN  donvager  is  the  widow  of  the  king,  and  as  fuch  pn- 
joys  moft  of  the  privileges  belonging  to  her  as  queen  confort. 
But  it  is  not  high  treafon  to  confpire  her  death ;  or  to  vio- 
late  her  chaftity,  for  the  fame  reafon  as  was  before  alleged, 
becaufe  the  fucceflion  to  the  crown  is  not  thereby  endanger- 
ed.  Yet  ftill,  pro  dignitate  regaliy  iio  man  can  marry  a 
queen  dowager  without  fpecial  licence  from  the  king,  on 
pain  of  forfeiting  his  lands  and  goods.  This  fir  Edward 
Coke'*  teils  us  was  enafted  in  parliament  in  6  Hen.  VI, 
though  the  ftatute  be  not  in  print.  But  flie,  though  an  alien 
t)orn,  ftiall  ftill  be  entitled  to  dower  after  the  king^s  demife, 
which  no  other  alien  is  **.  A  queen  dowager,  when  married 
again  to  a  fubjefl,  doth  not  lofe  her  regal  dignity,  as  peer- 
efles  dowager  do  their  peerage  when  they  marry  commoners. 
For  Catherine,  queen  dowager  of  Henry  V,  though  flic 
married  a  private  gentleman,  Owen  ap  Meredith  ap  Theo- 


«  Stat.  33  Hen.  VIII.  c.  21.  b  Co.  Litt.  31. 
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clore,  commonly  called  Owcn  Tudor  5  yet,  by  the  name  of 
Katheririe  queen  of  England,  maintained  an  a£lion  againft 
the  bifh6p  of  Catlifle.  And  fo,  the  queeh  dowager  of  Navarrc 
marrying  with  Edmond  earl  of  Lancafter,  brother  to  king  Ed- 
ward  the  firft,  maintained  an  aftion  of  dower  (after  the  death 
of  her  fecond  hufband)  by  the  name  of  queen  of  Navarrc  ^. 

The  prince  of  "Wales,  or  heir  apparent  to  the  crown,  and 
alfo  his  royal  confort,  and  the  princefs  royal,  or  eldeft  daugh- 
ter  of  the  king,  are  likewife  peculiarly  regarded  by  the  laws. 
For,  by  ftatute  25  Edw.  III,  to  compafs  or  confpirc  the 
death  of  the  former,  or  to  violate  thc  chaftity  of  cither  of 
the  latter,  are  as  much  high  treafon  as  to  confpirc  thc  dcath 
of  thc  king,  or  violatc  the  chaftity  of  the  queen.  And  this 
upon  thc  famc  rcafon,  as  was  bcfore  givenj  becaufc  the 
prince  of  Walcs  is  next  in  fuccefSon  to  the  crown,  and  to 
violate  his  wifc  might  taint  the  blood  royal  with  baftardy :  and 
thc  cldeft  daughtcr  of  thc  king  is  alfo  alonc  inhcritable  to  the 
crown,  on  failurc  of  ifTuc  male,  and  thercforc  morc  rcfpefted 
by  thc  laws  than  any  of  her  ypunger  fifters ;  infomuch  that 
upon  this,  united  with  other  (feodal)  principles,  whilc  our 
military  tenures  were  in  forcc,  the  king  might  levy  an  aid  for 
marrying  his  eldeft  daughter,  and  hcr  only.  Thc  heir  appa- 
rent  to  thc  crown  is  ufually  made  prince  of  Wales  and  earl 
of  Chefter,  by  fpecial  creation,  and  inveftiture  5  but,  bcing 
the  king's  eldeft  fon,  he  is  by  inheritancc  duke  of  Cornwall, 
wlthout  any  new  crcation  *^. 

The  reft  of  thc  royal  family  may  be  confidered  in  two 
difFerent  lights,  according  to  the  difFerent  fenfes  in  which  the 
tcrm,  royal  fami/y,  is  ufed.  The  largcr  fenfe  includcs  all 
thofe,  who  are  by  any  poffibility  inhcritable  to  the  crown. 
Such,  beforc  thc  revolution,  wcrC  ali  the  defcendants  of 
William  the  conqucror  j  who  had  branchcd  into  an  amazing 
cxtent,  by  intermarriages  with  the  antient  nobility-  Since 
the  revolution  and  aflfc  of  fettlement,  it  means  the  proteftant 
ifTue  of  the  princefs  Sophia ;  now  comparatively  few  in  num- 
ber,  but  which  in  procefs  of  time  may  poffibly  be  as  largcly 

c  2  Inft.  50.  *'  8  Rep.  1.     Seld.  tit.  of  hon.  a.  5. 
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diffufed.     The  more  confined  fenfe  includes  only  thofe,  who 
arc  within  a  certain  dcgree  of  f)ropinquity  to  the  reigning 
prince,  and  to  whom  therefore  the  law  pays  an  extraordiuary 
regard  and  refpeft :  but,  after  that  degree  is  paft,  they  fall  into. 
the  rank  of  ordinary  fubjefts,  and  are  feldom  confidered  any 
farthcr,  unlefs  called  to  the  fucceffion  upon  failure  of  the  nearer  j 
lines.     For,  though  coUateral  confanguinity  is  regarded  inde- 
finitely,  with  refpe£t  to  inheritance  or  fucceflion,  yet  it  is  and 
can  only  be  regarded  within  fome  certain  limits  in  any  other 
rcfped,  by  the  natural  conftitution  of  things  and  the  didates 
of  pofitive  law  ^. 

The  younger  fons  and  daughters  o£  the  King,  and  other 
branches  of  the  royal  family,  who  are  not  in  the  immediate 
line  of  fucceflion,  were  therefore  little  farther  regarded  by  thc 
antient  law,  than  to  give  them  to  a  certain  degree  precedence 
before  all  peers  and  public  officers,  as  well  ecclefiaftical  as 
tcmporal.  This  is  done  by  the  ftatute  31  Hen.  VIII.  c.  10. 
which  enafts  that  no  perfon,  except  the  king's  children, 
Ihall  prefume  to  fit  or  have  place  at  the  fide  of  the  cloth  of 
eftate  in  the  parliament  chamber  5  and  that  certain  great  of- 
ficers  therein  named  fliall  have  precedence  above  ail  dukes, 
except  only^fuch  as  ftiall  happen  to  be  the  king's  fon,  hro- 
ther,  uncle,  nephew^  (which  fir  Edward  Coke  ^  explains  to  fig- 
nify  grandfon  or  nepos)  or  brother's  or  fifter's  fon.  Therefore, 
after  thefe  degrees  are  paft,  peers  or  others  of  the  blood  royal 
are  intitled  to  no  place  or  precedence  except  what  belongs  tq 
them  by  their  perfonal  rank  or  dignity.  "Which  made  fir  Ed- 
ward  Walker  complain  ^,  that  by  the  hafty  creation  of  prince 
Rupert  to  be  duke  of  Cumberland,  and  of  the  earl  of  Leno^ 
to  be  duke  of  that  name,  previous  to  the  creation  of  king 
Charles's  fecond  fon,  James,  to  be  duke  of  York,  it  might 
happen  that  their  grandfons  would  have  precedence  of  the 
grandfons  of  the  duke  of  York.     *  < 

..  •  • 

iNDEEDjunder  the  defcriptionof  flie  Idng*  schildrenhisgrand'' 
fons  are  held  to  be  included,  withofithaving  recourfe  to  fir  Ed- 

e  %c(t  ejfay  on  col}atei'al  cmfangttuiity y         f  4  Inft,  362, 
in  Law-trafts,  4^0.  Oxjw.-iyji.  .     ■       '       g  Trails,  p.  301. 
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ward  Goke*s  intcrpretation  ofnephenv :  and  therefore  whcn  his 
latc  majefty  king  George  II  created  his  grandfon  Edward,  the 
fccond  fon  of  Frederick  prince  ofWales  deceafed,duke  of  York, 
and  referred  it'  to  the  houfe  of  lords  to  fettle  his  place  and  pre- 
cedcnce,  they  certified  ^  that  he  ought  io  have  place  next  id 
the  late  duke  of  Cumberland  thc  then  king's  youngeft  fon  i 
and  that  he  might  havc  a  feat  on  the  left  hand  of  the  cloth 
of  eftate.  But  when,  on  the  acceflion  of  his  prcfent  majeftyy 
thofe  royal  perfonages  ceafed  to  take  place  as  the  chi/dren,  and* 
ranked  only  as  the  brother  and  uncle,  of  the  king,  they  alfo 
left  their  feats  on  the  fide  of  thc  cloth  of  eftate :  fo  that  when 
thc  duke  of  Gloucefter,  his  majefty's  fecond  brothcr,  toofc 
his  feat  in  the  houfe  of  pcers  *,  he  was  placed  on  the  uppci^ 
cnd  of  the  earls'  bench  (on  which  the  dukes  ufually  fit)  next 
to  his  royal  highnefs  the  duke  of  York.  And  in  17 18,  upon 
a  queftion  referred  to  ail  the  judges  by  king  George  I,  it  waa 
refolved  by  the  opiuion  of  tem  againft  the  other  two,  that  the 
education  and  care  of  all  the  king's  grandchildren  while  mi- 
nors,  did  belong  of  right  to  his  majefty  as  king  of  this  realm, 
even  during  their  father's  lifc  \  But  thcy  all  agreed,  that 
the  care  and  approbation  of  their  marriages,  when  grown  up, 
belongcd  to  the  king  their  grandfathcr.  And  thc  judges 
have  more  recently  concurred  in  opinion^,  that  this  care 
and  approbation  extend  alfo  to  the  prefumptive  heir  of  the 
crovm  ;  though  to  what  other  branches  of  the  royal  family  the 
fame  did  extend  they  did  not  find  precifely  dctermiped.  The 
moft  frequent  inftances  of  the  crown's  interpofition  go  no 
farther  than  nephews  and  nieces  ^ ;  but  examples  are  not  want- 


^  Lords'"  Journ.  24  Apr,  1760.  590. 601 1— under  HenryVIII,  13  Rym. 

i  Ihid»^  10  Jan.  1765.  249.  423  \ — under  Edw.  VI.  7  St.  Tr. 

k  Fortcfc.  Al.  401—440.  3«  2.     For  nepbpws  and  tiieces^  undcf 

1  Lords^  Journ.  28  Fcb.  1772.  Henry  III,    i  Rym.  852:— under  Ed- 

™  See  (befides  the  inftances  cited  in  ward  I,  2  Rym.  489  : — under  Edward 

Forttfcuz  Ahnd)  fox  brotbcrs  Cindjtflers  'y  III,  5  Rym^  561  : — under  Richard  II, 

under  king  Edward  III,  4  Rym.  392.     7  R^m.  264? under  Richard  IL, 

403.411.  501.  508.512.549.  683:—  12  Rym.  232.  244:— — under  Hcnry 

under  Henry  V,  9  Rym.  710,  711. 741 :  VIII,  15  Rym.  26.  31. 

•— underEdwardlV,  11  Rym.  564, 565.  . 
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ing  of  it^a  reacliing  to  more  diftant  collaterals  "•  And  tbe 
ftatuCe  6  Henry  VI  before-mentioned,  which  prohibits  thc 
marriage  of  a  queen  dowager  without  the  confent  of  the  king, 
affigns  this  reafon  for  it :  "  becaufe  the  difparagement  of  thc 
<<  queen  ftiall  give  greater  comfort  and  example  to  other  ladibs 
^  of  eftate>  who  are  of  the  blood  royal^  moire  lightly  to  difpa- 
<«  rage  themfelves  **/'  Therefore  by  the  ftatute  28  Hen-  VIII. 
c.  18.  (repcaled,  among  other  ftatutes  of  treafons,  by  i  Edw. 
VI.  c.  12.)  it  was  made  high  treafon  for  any  man  to  contraft 
marriage  with  the  king^s  childrcir  or  rcputed  children,  his 
fifters  or  aunts  ex  parte patemai  or  the  children  of  his  brethren 
or  fifters ;  being  exa£kly  thc  famc  degrees,  to  which  piece- 
dence  isallowcd  by  thc  ftatute  3 1  Hen.  VIlLbefore-mention- 
cd.  And  now,  by  ftatutc  1 2  Geo.  III.  c.  ii.no  defcendant 
of  the  body  of  king  George  II,  (other  than  the  iflue  of  prin- 
cefTes  married  into  foreign  families)  is  capable  of  contra£ting' 
matrimony,  without  the  previous  confent  of  the  king  figni- 
fied  under  the  great  feal ;  and  any  marriagc  contraffccd  with- 
out  fuch  confent  is  void.  Provided,  that  fuch  of  the  faid 
defcendants,  as  are  above  the  agc  of  twenty-five,  may  after  a 
tweIvemonth's  notice  given  to  thc  king's  privy  council,  con- 
traft  andfolemnizemarriagewithout  theconfent  of  the  crown  ;. 
unlefsboth  houfes  of  parliament  {hall,  before  the  expiration  of 
thc  faid  year^  exprefsly  declare  thcir  difapprobation  of  fuch 
intcnded  marriage»  And  all  perfons  folemnizing,.affifting,  or 
being  prefent  at,  any  fuch  prohibited  marriagc,,  ftiall  incur 
the  penalties  of  the  ftatutc  oi  praemumre^ 

«  To  great  tiieces ;  undcr  Edward  II.  12  Rym.  529  :— — undcr  quecn  Eliza^ 

3  Rym.  575.  644.  Tofrftcoufins\  un-  bcth,  Camd.  Ann.  A.  D.  1562.     Ta 

der  Ed ward  III,  5  Rym.  1 77.  Tofecond,  fourtb  catfins \  under  Henry VI 1 ,  12  Ryin.. 

and  third-  coufins\    undcr  Edward  III,  329«      To  the  blood-royal  m  general  |^ 

5  Rym.   729  : — <— .undcr  Richard  II,  undcr  Richard  11,  7  Rym*  787»» 

7  Rym.   225: under   Henry  VI,  •  RU.  plac*  parU  672. 

10  Rym.  322:— •undcr  Henry  Vll,^ 
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CHAPTER     THE     FIFTH. 


OF     THE     COUNCILS     BELONGING     TO 

THE  KiNa 


THE  third  point  of  view,  In  which  we  are  to  confider 
the  king,  is  with  regard  to  his  councils,  For^  in  order 
to  affift  him  in  the  difcharge  of  his  duties,  the  maintcnancc 
of  his  dignity,  and  the  exertion  of  his  prerogative,  the  law 
hath  affigned  him  a  diverCty  of  councils  to  advife  with» 

I.  The  firft  of  thefe  is  the  high  court  of  parliament^ 
whereof  wt  have  already  treated  at  large. 

2»  Secondly,  the  peers  of  the  realm  are  by  their  birth 
Jiereditary  counfellors  of  the  cro^wn,  and  may  be  called  toge- 
ther  by  the  king  to  impart  their  advice  in  all  matters  of  im- 
portance  to  the  realm,  either  in  time  of  parliament,  or,  which 
hath  been  their  principal  ufe,  when  therels  no  parliament  in 
being  "* .  Accordingly  Bradlon  ^,  fpeaking  of  the  nobility  of 
his  time,  fays  they  might  properly  be  called  "  confules^  a 
**  confulendo ;  reges  emm  tales  ^bi  ajfociant  ad  conjidenduml^ 
And  in  our  law  books '  it  is  laid  down,  that  peers  are  creatcd 
for  two  reafons :  i.  Ad  confulendum^  2.  Ad  defendcndumy  regem  : 
w  which  account  the  law  gives  them  certain  great  and  high 
privileges :  fuch  as  freedom  from  arrefts,  isfc,  eyen  when  no 
parliament  Is  fitting :  becaufe  it  intends,  that  they  are  always 
affifting  the  king  with  their  counfel  for  the  commonwealth, 
or  keeping  the  realm  in.fafety  by  their  prowefs  and  valour. 

a  Co.  Litt.  110«  c  y  Rep.  34.  9  Rep.  49«  12  Rep.  96« 

l>  /.  I.  c.  8. 
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Instances  of  conventions  of  the  peers,  to  advife  the  king, 
have  been  in  former  times  very  frequent  j  though  now  fallen 
into  difufe,  by  reafon  of  the  more  regular  meetings  of  parlia- 
ment.  Sir  Edward  Coke  **  gives  us  an  extract  of  a  record, 
5  Hen.  IV,  concerning  an  exchange  of  lands  between  the 
king  and  the  earl  of  Northumberland,  wherein  the  value  of 
(feach  was  agreed  to  be  fettled  by  advice  of  parliament  (if  any 
(hould  be  called  before  the  feaft  of  faint  Lucia)  or  otherwife 
by  advice  of  the  grand  council  of  peers  which  the  king  pro- 
mifes  to  aflemble  before  the  faid  feaft,  in  c^fe  no  parliament 
ihall  be  called,  Many  other  inftances  of  this  kind  of  meeting 
are  to  be  found  under  our  antient  kings :  though  the  formal 
method  of  convoking  them  had  been  fo  long  left  ofF,  that 
when  king  Charles  I.  in  1640  iflued  out  writs  under  the  great 
feal  to  call  a  gjcat  council  of  all  the  peers  of  England  to 
meet  and  attend  his  majefty  at  York,  prcvious  to  the  mcet- 
ing  of  the  long  parliament,  the  earl  of  Clarendon  *  mentions 
it  as  a  new  invention,  not  before  heard  of  \  that  is,  as  he 
explains  himfelf,  fo  old,  that  it  had  not  been  prafticed  in 
Ibrae  hundreds  of  years.  But,  though  there  had  not  fo  long 
before  been  an  inftancc,  nor  has  there  been  any  fince,  of 
aflembling  them  in  fo  folemn  a  manner,'  yet,  in  cafes  of 
fjmergency,  our  princes  have  at  feveral  times  thought  proper 
to  call  for  and  confult  as  many  of  the  nobiKty  as  cbuld  eafily 
be  got  together :  as  was  particularly  the  cafe  with  king  James 
ihefecond,  after  the  landing  of  the  prince  of  Orange ;  and 
^yith'  the  prince  of  Orange  Jiimfelf,  before  he  called  that 
f bnvention  jparliament,  which  afterwards  called  hini  to  the 
throne. 

* 

-  BesIdes  this  general  meeting,  it  is  ufually  looked  upon  to 
be  the  right  cf  each  particular  peer  of  the  realm  to  demand 
an  audience  of  the  king,  and  to  lay  before  him,  with  decency 
and  refpeft,  fuch  matters  as  he  fliall  judge  of  importance  to 
the  public  weal,  And  therefore,  in  the  reign  of  Edward  II, 
if  was  made  an  ayticle  of  impeachment  in  parliamcnt  againft 

'  I  Inft.  no.  e  Hlft.  b*  %•  ' 

^  T  -    i  ■  .  I .        I-         -  ■ 
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.the  two  Hugh  Spencers,  fadrcr  and  fon,  for  which  Aey  were 
.baniflied  the  kingdom,-'*that  they  by  their  evil  covin  would 
.  **  not  fuiFer  the  great  men  of  the  realm,  the  king's  good  coun- 
**  fellors,  to  fpeak  with  the  king,  or  to  come  near  him  j  but 
**  only  in  thc  prefence  and  hearin^  of  the  faid  Hugh  rfie  fa- 
*^  ther  and  Hugh  the  fon,  or  one  of  thcm,  and  at  their  wiU, 
**  and  according  to  fuch  things  as  pleafed  them  ^." 

3,  A  THiRD  council  belonging  to  the  king,  are,  accord- 
ing  to  fir  Edward  Coke  ^,  his  judges  of  the  courts  of  law, 
for  law  matters.  And  this  appears  frequently  in  our  ftatutes, 
particularly  14  Edw.  IIL  c.  5.  and  in  otherbooks  of  iaw. 
So  that  when  the  king's  council  is  mentioned  generally,  it 
muft  be  defined,  particularized,  and  ^underftood,  fecundum 

fuhjeEiam  materiam  :  and,  if  the  fubjeft  be  oF  a  legal  naturc, 
then  by  the  king^s  council  is  underftood  his  council  for  mat- 
ters  of  law  5  namely,  his  judges.  Thercfore  when  by  ftatute 
.  16  Ric.  H.  c.  5.  it  was  made  a.high  offence  to  import  into 
this  kingdom  any  papal  buUes,  or  other  proceffes  from  Rome; 
and  it  was  enadcd,  that  the  ofFenders  ftiould  be  attached  by 
their  bodies,  and  brought  beforethe  king  and  his  council  to 
anfvver  for  fuch  ofFence  •,  here,  by  the  expreffion  of  the  king's 
counctl^  were  underftood  the  king'«  judges  of  his  courts  of 
juftice,  the  fubjeft  matter  being  legal :  this  being  the  geiieral 
way  of  interpreting  the  word,  council^, 

4.  BuT  the  principal  council  belonging  to  the  king  is  his 
privy  council,  which  is  generally  called,  by  way  of  eminence, 
the^  councii.  And  this,  according  to  fir  Edward  Coke's  de- 
fcription  of  it  *,  is  a  noble,  honourable,  and  reverend  aiTem- 
bly,  of  the  king  and  fuch  as  he  wills  to  be  of  his  privy 
council,  in  the  king's  court  or  palace.  The  king's  will  is 
the  fole  conftituent  of  a  privy  counfellor ;  and  this  alfo  regu- 
lates  their  number,  which  of  antient  time  was  twelve  or 
thereabouts.  Afterwards  it  increafed  to  fo  large  a  number, 
that  it  was  found  inconvenient  for  fecrecy  and  difpatch  ;  and 
therefore  king  Charles  the  fecond  in  1679  limited  it  to  thirtv ; 

f  4  Inft.  53.  h  3  Inft.  125. 

€  X  Inft.  210»  i  4  Inft.  53« 

P  4  whereof 


230  ^e    R  I  G  H  T  S  BOOK  I. 

whercof  fiftccn  wcrc  to  bc  thc  principal  ofEccrs  of  ftjitc,  and 
thofc  to  bc  counfellors,  virtute  officii ;  and  thc  other  fiftecn 
wcrc  compofcd  of  ten  lords  and  fivc  commoncrs  of  the  king's 
choofing  ^,  But  fince  that  timc  thc  numbcr  has  bcen  much 
augmcntcd,  and  now  continucs  indefinitc.  At  thc  fame  time 
alfo,  thc  antient  officc  of  lord  prefident  of  thc  council  wis 
rcvivcd.in  the  pcrfon  of  Anthony  carl  of  Shaftfburyj  an 
ofiicer,  that  by  thc  ftatutc  of  31  Hen.  VIII.  c.  10.  has  pre- 
ccdence  next  after  the  lord  chancellor  and  lord  treafurcr, 

PjiivT  counfellors  are  made  by  the  king's  nominationji 
without'either  patent  or  grant ;  and,  on  taking  the  nccefTary 
oaths,  they  become  immediatcly  privy  counfellors  during  the 
life  of  the  king  that  choofes  them,  but  fubjcft  to  removal  at 
his  difcrction» 

As  to  thc  qualijications  of  membcrs  to  fit  at  this  board :  any 
natural  bom  fubjeft  of  England  is  capablc  of  bcing  a  mem- 
ber  of  the  privy  council ;  taking  the  propcr  oaths  for  fccurity 
of  the  governmcnt,  and  thc  teft  for  fccurity  of  the  church. 
But,  in  order  to  prcvcnt  any  perfons  under  forcign  attach- 
mcnts  from  infinuating  thcmfclvcs  into  this  important  truft^ 
as  happencd  in  the  rcign  of  king  William  in  many  inftances, 
it  is  cnaftcd  by  the  a£t  of  fcttlcment  *,  that  no  perfon  bom 
out  of  thc  dominions  of  the  crown  of  England,  ^  unlefs  bom 
of  Englifli  parents,  cvcn  though  naturalized  by  parliament, 
Ihall  be  capablc  of  bcing  of  the  privy  council. 

The  duty  of  a  privy  counfcllor  appears  from  thc  oath  of 
officc*",  which  confifts  of  feven  articles:  i.  To  advifc  tKc 
king  acc(5rding  to  the  beft  of  his  cimning  and  difcretion, 
2.  To  advife  for  the  king's  honour  and  good  of  the  public, 
without  partiality  through  affeftion,  love,  meed,  doubt,  or 
drcad.  j.  To  keep  the  king's  counfel  fecret.  4.  To  avoid 
corruptiont    5,  To  help  and  ftrengthen  the  execution  of  what 


k  TuiQple^s  Mem.  part  3.  »4  Inf^.  54« 

l  Stat.  12  &  13  WjU.  III.  c-  2« 
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fhall  be  there  refolved.  6.  To  withftand  all  pcrfons  who 
would  attempt  the  contrary.  And,  laftly,  in  gcneral,  7.  To 
obferve,  kecp  and  da  all  that  a  good  and  true  counfellor 
ought  to  do  to  his  fovercign  lord. 

The  ponver  of  the  privy  council  is  to  inquire  into  all  of- 
fences  againft  the  government,  and  to  commit  the  ofFendcrs 
to  fafe  cuftody,  in  order  to  take  their  trial  in  fome  of  thc 
courts  of  law.  But  their  jurifdiftion  herein  is  only  to  in- 
quire,  and  not  to  punifh :  and  the  perfons  committcd  by 
them  are  intitled  to  their  habeas  corpus  by  ftatute  \6  Car.  I. 
c.  10.  as  much  as  if  committed  by  an  ordinary  juftice  of  thc 
peace.  And,  by  the  fame  ftatute,  the  court  of  ftarchamber, 
and  the  court  of  requefts,  both  of  which  confifted  of  privy 
counfellors,  were  diiTolved^  and  it  was  declared  illegal  for 
them  to  take  cognizance  of  any  matter  of  property,  belong- 
ing  to  thc  fubjefls  of  this  kingdom.  But,  in  plantation  or 
admiralty  caufes,  which  arife  out  of  the  jurifdiftion  of  this 
kingdom;  and  in  matters  of  lunacy  or  idiocy",  being  a 
fpeciaLflower  of  the  prerogative;  with  rcgard  to  thefe,  although 
they  may  cvcntually  involvc  queftions  of  cxtenfive  property, 
the  privy  council  continucs  to  have  cognizance,  being  thc 
court  bi  appeal  in  fuch  cafes :  or,  rathcr,  the  appcal  lies  to 
thc  king^s  majefty  himfelf  in  council.  Whenevcr  alfo  a 
queftion  arifes  bctween  two  provinces  in  America  or  elfc- 
wherc,  as  concerning  the  cxtent  of  their  charters  and  thc 
like,  thc  king  in  his  council  exercifes  original  jurifdiftion 
therein,  upon  the  principles  of  feodal  fovcreignty.  And  fo 
likcwife  when  any  perfon  claims  an  ifland  or  a  province,  in 
thc  nature  of  a  feodal  principality,  by  grant  from  the  king  or 
his  aneeftors,  the  determination  of  that  right  belongs  to  his 
majefty  in  council :  as  was  the  cafc  of  thc  earl  of  Derby  with 
regard  to  the  iflc  of  Man  in  the  rcign  of  queen  EHzabeth, 
and  the  carl  of  Cardigan  and  others,  as  rcprefentatives  of 
the  duke  of  Montaguc,  with  relation  to  thc  ifland  of  St. 
Vincent  in  1764.  But  from  all  the  dominions  of  the  crown, 
p^cccpting  Great  Britain  and  Ireland,  an  appellate  jurifdi£iion 

»  3  P.  Wras,  ;o3. 
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(in  the  laft  refort)  is  veftcd  in  the  fame  ttibunal;  which 
ufually  exercifes  it'8  judicial  authority  in  a  committee  of  the 
whole  privy  council,  who  hear  the  allcgations  and  proofs, 
and  make  their  report  to  his  majefty  in  council,  by  whom 
the  judgment  is  finally  given. 

The  privileges  of  privy  counfellors,  as  fuch,  (abftraftcd 
from  their  honorary  precedence  °)  confifl  principally  in  the 
-fecurity  which  the  law  has  given  them  againft  attcmpts  and 
confpiracies  to  deftroy  their  lives..  For,  by  ftatute  3  Hen. 
•Vn.  c.  14.  if  any  of  the  king's  fervants,  of  his  houfhold, 
confpirc  or  imagine  to  take  away  the  life  of  a  privy  counfcllor, 
it  is  felony,  though  nothing  be  done  upon  it.  The  reafon  of 
making  this  ftatute,  fir  Edward  Coke  p  tells  us,  was  becaufe 
fuch'  a  confpiracy  was,  juft  before  this  parliament,  made  by 
fome  of  king  Henry  the  feventh^s  houftiold  fervants,  and  great 
mifchicf  was  like  to  have  eufued  thereupon.  This  extends 
only  to  the  king's  menial  fervants.  But  the  ftatute  9  Ann. 
c*  i6.  gocs  farther,  and  ena£ls,  that  any  perfon  that  fliall 
unlawfully  attempt  to  kill,  or  fliall  unlawfully  aftault,  and 
ftrike,  or  wound,  any  privy  counfeilor  in  the  execution  of 
his  ofFice,  ftiall  be  a  felon  without  benent  of  clergy.  This 
ftatute  was  made  upon  the  daring  attempt  of  the  fieur  Guif- 
card,  who  ftabbed  Mr.  Harley,  afterwards  earl  of  Oxford, 
with  a  penknife,  when  under  examination  for  high  crimeS  in 
a  committee  of  the  privy  council.    • 

The  dijfolution  of  the  privy  council  depends  upon  the  king's 
pleafure  \  and  he  may,  whenever  he  thinks  proper,  difcharge 
any  particular  member,  or  the  whole  of.  it,  and  appoint 
another.  By  the  common  law  alfo  it  was  dillblved  ipfofaBa 
by  the  king's  demife ;  as  deriving  aU  it's  authority  froni  him. 
But  now,  to  prevent  the  inconveniences  of  having  no  coun- 
cil  in  being  at  the  accefhon  af  a  new  prince,  it  is  enaftedby 
ftatute  6  Ann.  c.  7.  that  the  privy  council  fliall  continue  for 
fix  months  after  the  demife  of  the  crown,  unlefs  fooner 
dctermined  by  the  fuccefTor. 

o  Sec  pagj  405.  P  3  Inft«  3S» 
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CHAPTER     THB-     SIXTH, 

OF    THE    KINCs    DUTIES. 


IProceed  next  to  the  duties,  incumbent  on  the  king 
by  our  conftitution  j  in  confideration  of  which  duties  his 
dignity  and  prerogatiye  arc  cftabliflicd  by  the  laws  of  the  land: 
it  being  a  maxim  in  the  law,  that  proteftion  and  lubje(3:ion 
are  reciprocal ".  And  thefe  reciprocal  duties  are  v/hat,  I  ap- 
prehend,  were  meant  by  the  convention  in  1688,  when  they 
declared  that  king  James  had  broken  the  origiml  contraB  be- 
tween  king  and  people.  But  however,  as  the  terms  of  that 
original  contraft  were  in  fome  meafurc  difputed,  being  al- 
leged  to  exift  principally  in  theory,  and  to  be  only  deduciblc 
by  re^fon  and  the  rules  of  natural  law ;  in  which  dediidiion 
different  underftandings  might  very  confiderably  differj  it 
was,  after  the  revolution,  judged  proper  to  declarethefe  du- 
ties  exprefsly,  and  to  reduce  that  contraft  to  a  plain  cer- 
tainty.  So  that,  whatevcr  doubts  might  be  forraerly  raifed 
by  weak  and  fcrupulous  rainds  about  the  exiftence  of  fuch 
an  original  contraft,  they  muft  now  entirely  ceafe ;  efpccial- 
ly  with  regard  to  every  prince,  who  hath  reigned  fincc 
the  year  1688. 

The  principal  duty  of  the  king  is,  to  govern  his  people 
according  to  law.  t^ec  regibus  infinita  aut  lihira  potefias^  was 
.the  conftitution  of  our  German  anceftors  on  thc  continent  \ 
And  this  is  not  only  confonant  to  the  principles  of  nature,  of 
liberty,  of  reafon,  and  of  focigty,  but  has  always  been  ef- 
teemed  an  exprefs  part  of  the  common  law  of  England,  cven 
-whcn  prerogative  was  at  the  higheft.  ^*  Thc  king,''  faith 
-Brafkon  *^,  whb  wrote  upder  Henry  III,  "  ought  not  to  bc 

•  7  Rep.  5.  b  Tac.  dt  mer»  Cerm*  c»  7.  «  /.  i.  c.  8. 
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**  fubjeft  to  man,  but  to  God,  and  to  thc  law  5  for  the  law 
**  maketh  the  king.  Let  the  king  therefore  rcnder  to  the  law, 
•*  what  the  law  has  invefted  in  him  with  regard  to  others  ^ 
*^  dominion  and  power :  for  he  is  not  truly  king,  wherc 
**  will  and  pleafure  rules,  and  not  the  iaw/'  And  again  ^ ; 
**  the  king  alfo  hath  a  fuperior,  namely  God,  and  alfo  the 
^'  law,  by  which  he  was  made  a  king."  Thus  Brafton :  and 
rortefcuc  alfo  *,  having  firft  well  diftinguiftied  Jbetween  a 
monarchy  abfolutcly  and  dcfpotically  rcgal,  which  is  intro- 
duced  by  conqueft  and  violencc,  and  a  political  or  civil  mo- 
narchy,  which  arifes  from  mutual  confent ;  (of  which  laft 
fpecies  he  aflerts  the  government  of  England  to  be)  immedi- 
ately  lays  it  down  as  a  principle,  that  '*  the  fcing  of  England 
*<  muft  rule  his  people  according  to  the  decrces  of  the  laws 
**  thereof :  infomuch  that  he  is  bound  by  an  oath  at  his  co- 
<<  ronation  to  the  obfervance  and  keeping  of  his  own  laws.** 
But,  to  obviate  all  doubts  and  difEculties  conccrning  this 
mattcr,  it  is  cxprefsly  declared  by  ftatute  1 2  and  1 3  W.  IIL 
c.  2.  **  that  thc  laws  of  England  are  the  birthright  of 
**  the  people  thereof  j  and  all  the  kings  and  queens  who 
•^  fliall  afcend  the  thronc  of  this  reahn  ought  to  adminiftcr 
•*  the  govcrnmcnt  of  the  fame  according  to  the  faid  laws  | 
'^  and  all  their  officers  and  minifters  ought  to  ferve  them  re- 
**  fpeftively  according  to  the  fame :  and  therefore  all  the  laws 
**  and  ftatutcs  of  this  rcalm,  for  fecuring  the  eftablifhed  re- 
**  ligion,  and  the  rights  and  liberties  of  the  people  thereof, 
**  and  all  other  laws  and  ftatutes  of  the  famc  now  in  forcC| 
♦^  are  ratified  and  confirmed  accordingly." 

And,  asto  the  terms  of  the  original  contraft  betwecn  king 
and  peoplc,  thefe  I  apprehcnd  to  be  now  couched  in  the  co- 
ronation  oath,  which  by  thc  ftatute  i  W.  &  M.  ft.  i.  c.  6, 
is  to  be  adminiftered  to  every  king  and  qucen,  who  ftiall  fuc- 
cecd  to  thc  imperial  crown  of  thefc  realms,  by  one  of  thc 
archbifliops  or  bifliops  of  the  realm,  in  the  prefcnce  of  all 
the  peoplc  5  who  on  their  parts  do  reciprocally  takc  the  oath 
of  allegiance  to  thc  crown.  This  coronation  oath  is  coun 
ceivcd  in  thc  following  terms : 

d  /*  2.  f.  16.  §.  3*  *  f .  9.  ^  34« 
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«  TAf  archbtfiop  or  bijbop  Jball  fayj  Will  you  folemnly  pro- 
«*  mife  and  fwear  to  govern  thc  people  of  this  kingdom  of 
<<  JEngland,  and  the  domini^ns  thereto  belonging»  according 
<<  to  the  ftatutes  in  parliament  agreed  on,  and  Uie  laws  and 
•*  cuftoms  of  the  fame  ?- — The  king  or  queen  Jhall  fay^  I  fo- 

"  leriinly  promife  fo  to  do. Archhijhopor  bjhop.  Willyou 

**  to  your  power  caufe  law  and  juftice,  in  mercy,  to  be  exe- 
«*  cuted  in  all  your  judgments  ? — King  or  queen.      I  will. 

*« Archbijhop  or  bi/hop.     Will  you  to  the  utmoft  of  youc 

<*  power  maintain  the  laws  of  God,  the  true  profeffion  of  thc 
<«  gofpel,  and  the  proteftant  reformed  religion  eftabliihed  by 
<*  the  law  ?  And  will  you  preferve  unto  the  bifhops  and 
**  clergy  of  this  realm,  and  to  the  churches  committed  to 
*'  their  charge,  all  fuch  rights  and  privileges  as  by  law  do  or 
«^  fhall   appertain  unto  them,  or  any  of  them  ? — King  or 

<*  queen.     All  this  I  promife  to  do. After  this  the  king  or 

*^  queen^  laying  his  or  her  hand  upon  the  holy  gofpelsjjhallfayy 
<«  The  things  which  I  have  here  before  promifed  I  will  per- 
"  form  and  keep:  fohelp  me  God:  and  then  Jhall  hfs  thehook!^ 
This  is  the  form  of  the  coronation  oath,  as  it  is  now  pre- 
fcribed  by  our  laws ;  the  principal  articles  of  which  appear  to 
be  at  leaft  as  antient  as  the  mirror  of  juftices^,  and  even  as 
the  time  of  BraGon  ^  :  but  the  wording  of  it  was  changed  at 
the  revolution,  becaufe  (as  the  ftatute  alleges)  the  oath  itfel£ 
had  been  framed  in  doubtful  words  and  expreffions,  with  rela- 
tion  to  antient  laws  and  conftitutions  at  this  time  unknown  \ 

f  cap*  I.  §.  2.  felUr  en  launcun  eftatey  et  quil  gardera  k 

%  /.  3.  tr.  I.  f.  9.  peai  de feynt  efglife  et al clergie  ttalpeoptt 

1>  In  the  old  folio  abrldgmeilt  of  the  de  bon  accordey  et  qttUfacefaire  en  touten 
ftatutes,  printed  by  Lcttou  and  Machli-  fez,  jugementex  owel  tt  droit  jufiice  cut 
nia  in  the  reign  of  Edward  IV,  (penet  difcretion  et  mifericorde,  ef  fuifgrauntera  a 
me)  there  is  preferved  a  copy  of  the  old  tenureiez  leyes  et  cuftumexdu  rmime,  et  a 
coronation  oath  j  which,  as  the  book  is  fiun  poiar  lez  face  garder  et  ajprmer  qut^ 
extremely  fcarce,  I  will  here  tranfcribe.  lex  gentezdupeop/eavontfairexet  eflie», 
Ceo  efi  leferement  que  le  roy  jurre  afiun  et  Us  malitfys  leyx  et  cufiumes  de  tout  ott" 
coronement :  que  il  gardera  et  meintenera  fiera,  et  frme  peas  et  ^ablie  al  peopU  dt 
hx  droitexet  lezfrancbifex  defcynt  efgUft  foun  roialme  en  ceo  gardt  efgardera  afbUH 
grauntex  auncienm:nt  dcx  droitex  roys  poiair  :  come  Dieu  luy  aide,  (Tit»  facra» 
cbrifiiens  dEngUtere,  et  quil gardera  teutex  mentum  regis.  fJ*  «.  ij)  Prynne  has 
fex  terrex  bonoures  et  dignites  droiturelx  a!fo  givcn  us  a  copy  of  the  coronation* 
etfranksdelcoronduroialmedEngUtereen  oaths  of  Richard  11,  (Signal  Loyalty« 
toutmanerdentiertefanxnttUmanerdame'  II.  »46.)  Edward  VI,  (ibid.  asi») 
Mufement,etUxdroitexdifpergexdiIapidex  James  I,  and  Gharlet  I.  (ibid.  269.) 
ni  terdu»  de  la  corone  a  founpolair  rtap* 

%  Howevcr, 
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Howevcr,  in  what  form  foevcr  it  be  conceived,  this  is  moft 
indifjputably  a  fundamental  and  original  exprefs  contraftj 
though  doubtlefs  the  duty  of  proteftion  is  impliedly  as  much 
incumbent  on  the  fovereign  before  coronation  as  after :  in 
the  fame  manner  as  allegiance  to  the  king  becomes  the  duty 
of  tlie  fubjeft  immediately  on  the  defcent  of  the  crown,  be- 
fore  he  has  taken  the  oath  of  allegiance,  or  whether  he  ever 
takes  it  at  all.     This  reciprocal  duty  of  the  fubjeft  will  bc 

•  confidered  in  it's  proper  place.  At  prefent  we  are  only  ta 
obferve,  that  in  the  king^s  part  of  this  original  contraft  are 
exprefled'  all  the  duties  that  a  monarch  can  owe  to  his  people : 

,  tr/z.  to  govern  according  to  law;'to  execute  judgment  in 
mercy ;  and  to  maintain  the  eftablilhed  religion.  And,  with 
refpeft  to  the  latter  of  thefe  three  branches,  we  may  farthei; 
remark,  that  by  the  a£t  of  union,  5  Ann.  c.  8.  two  pre- 
ceding  ftatutes  are  recited  and  confirmqd ;  the  one  of  the 
parliament  of  Scotland,  the  other  of  the  parliaraent  of  Eng- 
land :  which  enaft ;  the  former,  that  every  king  at  his  ac- 
cefiion  ftiall  take  and  fubfcribe  an  oath,  to  preferve  the  pro- 
teftant  religion  and  preftjyterian  church  government  in  Scot- 
land  ;  the  latter,  that  at  his  coronation  he  fliall  take  and 
fubfcribe  a  fimilar  oath,  to  preferve  the  fettlement  of  the 
qhurch  of  England  within  England,  Ireland,  Wales,  and 
Ber«ack,  and  the  territories  thereuntp  belonging. 
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CHAPTER    the    seventh. 


OF    THE   KING'«  PREROGATIVE. 


1T  was  obferved  in  a  former  chapter%  that  one  of  thc 
principal  bulwarks  of  civil  liberty,  or  (in  other  words)* 
of  the  Britilh  conftitution,  was  the  limitatiori  of  the  king's 
prerogative  by  bounds  fo  certain  and  notorious,  that  it  is  im- 
poffible  he  fhould  cver  exceed  them,  without  the  confent  of 
the  people,  on  the  one  hand ;  or  without,  on  thc  other,  a 
violation  of  that  original  contrafl:,  which  in  all  ftates  impli- 
edly,  and  in  ours  moft  exprefsly,  fubfifts  between  the  princc 
and  the  fubjeft.  It  will  now  be  our  bufmefs  to  confider  this 
prerogative  minutely ;  to  demonftrate  it's  neceffity  in  general ; 
and  to  mark  out  in  the  moft  important  inftances  it*s  particu- 
lar  extent  and  rcftriclions :  from  which  confiderations  this 
conclufion  will  evidently  follow,  that  the  powers,  which  are 
vcfted  in  the  crown  by  the  laws  of  England,  are  neceflary 
for  the  fupport  of  fociety  ;  and  do  not  intrench  any  farthei' 
on  our  natural  liberties,  than  is  expedient  for  the  maintenance 
of  our  civiL 

There  cannot  be  a  ftrongef  proof  of  that  genuine  free-* 
dom,  which  is  the  boaft  of  this  age  and  country,  thanthc 
power  of  difcuffing  and  examining,  with  decency  and  refpefty 
the  limits  of  the  kingV  prerogative.  A  topic,  that  in  fome . 
former  ages  was  thought  too  delicate  and  facred  to  be  pro- 
faned  by  the  pen  of  a  fubjed*  It  was  ranked  among  the 
arcatia  imperii  :  and,  like  the  myfteries  of  the  bona  dea,  was 

a  chflp.  I.  page  141* 
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not  fuffered  to  be  pried  into  by  any  but  fuch  as  were  initiated 
in  it's  fervice :  becaufe  perhaps  the  etertion  of  the  onc,  like 
the  folemnities  of  the  other,  wouid  not  bear  the  infpeSion 
of  a  rationai  and  fober  inquiry.  The  glorious  queen  Eli* 
zabeth  herfelf  made  no  fcruplc  to  dircfl:  her  parliaments  to 
abftain  from  difcourfing  of  matters  of  ftate  **  5  and  it  was  tlie 
conftant  language  of  this  favourite  princefe  and  her  minifters, 
that  cven  that  auguft  affembly  **  ought  not  to  deal,  to  judge, 
•*  or  to  meddle  with  her  majefty's  prerogative  royal  ^Z' 
And  her  fucceffor,  king  James  the  firft,  who  had  imbibed 
high  notions  of  the  divinity  of  regal  fway,  more  than  oncc 
laid  it  down  in  his  fpeeches,  that,  **  as  it  is  atheifm  and 
•*  blafphemy  in  a  creature  to  difpute  what  the  deity  may  do, 
**  fo  it  is  prefumption  and  fcdition  in  a  fubjed  to  difpute 
•*  what  a  king  may  do  in  the  height  of  his  power :  goed 
**  chnftians,  he  adds,  will  be  content  with  God's  will,  rc- 
**  vealed  in  his  word ;  and  good  fubje£ts  will  reft  in  thc 
**  king's  will,  revealed  in  his  iaw  <>•" 

BuT,  whatever  might  be  the  fentiments  of  fome  of  ouf 
princes,  this  was  ncvcr  the  laftguage  of  our  antient  conftitu- 
tion  and  iaws.  Thc  limitation  of  the  regal  authority  was  a 
firft  and  effential  principle  in  all  the  Gothic  fyftems  of  go- 
vcrnment  cftablifhcd  in  Europe;  though  gradualiy  drivcn 
Qut  and  overborne,  by  violence  and  chicane,  in  moft  of  thc 
kingdoms  on  the  continent.  We  have  feen,  in  the  preccding 
chapter,  the  fentiments;  of  Bra£^on  and  Fortefcue,  at  the 
diftance  of  two  centuries  from  cach  other.  And  fir  Henry 
Finch,  under  Charles  thc  firft,  after  the  lapfe  of  two  cen- 
turies  more,  thoughhe  lays  down  the  law  of  prerogative  in  very 
ftrong  and  emphatical  terms,  yet  qualifies  it  with  a  general 
reftriftion,  in  regard  to  the  liberties  of  the  peoplc.  *«  The 
•*  king  hath  a  prerogative  in  all  thihgs,  that  are  not  injurious 
<*  to  thc  fubjeft ;  for  in  them  all  it  muft  be  rcmembered, 
"  that  the  king's  prerogative  ftretcheth  not  to  the  doing  of 
**  any  wrong """  Nihil  enim  aliud potejl  rexy  nifi  idfolum  quod 
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tkjuf^  poU/t^.  And  hcM  il  may  be  foiitw  fatlsfifHon  to  rc- 
inark,  how  widely  the  civit  law  differs  from  our  OMm,  with 

r 

ifegafd  to  the  authority  of  the  law&  over  the  prince,  or  (as  a 
^ivilian  wouM  rather  have  exprefled  it)  the  authority  of  the 
prince  over  the  laws.  It  is  a  maxim  of  the  Englifli  law,  as 
we  have  fcen  from  Braftoni  that  "  fw  deiet  ejjefuh  Uge^  quia 
•*  k^  facit  regem  ;"  the  imperial  l^w  will  tell  us,  that,  "  iH 
**  omnihus^  imperaioris  excipitur  fortiina  i  cui  ipfas  leges  Deui 
^^fubjecit  ^i'*  We  fliall  not  long  hefitate  to  which  of  A^m 
to  give  the  preference,  as  moft  conducive  to  thofe  ends  for 
which  focieties  were  framed,  and  are  kept  together  \  efpe- 
cially  ad  the  Roman  lawyers  themfelves  fisem  to  be  fenfible 
of  the  unreafonablenefs  of  their  bMm  conftitution*  **  DecH 
•*  tamen  principem^  fays  Paulus,  ^^  fervare  tegei^  qaihus  ^fi 
^^fblutuf  eji  **•"  .  This  i&  at  once  laying  down  the  principk 
of  defpotic  power,  and  at  the  fame  time  acknowleging  it^i 
abfurdity. 

By  the  word  prerogative  we  ufually  underftandrtbat  fpecial. 
pre*-eminence,  which  the  king  hath,  over  and  above  all  other 
perfonS)  and  out  of  the  ordinary  courfe  of  the  common  law^ 
in  rigbt  of  his  regal  dignity*  It  i5gnifie&,  in  it's  etymologyj 
(from  prae  and  rogo)  fomething  that  is  required  or  demanded, 
before>  or  in  preference  to,  all  others.  And  hence  it  foltews,^ 
that  it  muft  be  in  it^s  nature  fingular  and  eccentrical  \  thatr 
it  can  only  be  applied  to  thofe  rights  and  capacities  which. 
t;he  king  enjoys  alone,  in  contradiftin£Uon  to  others,  and 
not  to  thofe  which  he  enjoys  in  common  with,  any  of  his 
fubjefls :  for  if  once  any  one  prerogative  of  the  orown  could 
,be  held  in  common  with  the  fubjedJ:,  it  would  ceafe  to  be 
prerogative  any  longer.  And  therefore  Finch^  lays  it  down 
as  a  maxim,  that  the  prerogative  is  that  law  in  cafe  of  thc 
king^  which  is  law  in  no  cafe  of  the  fubje£t. 

pREROGAinEVES  arc  eJther  direH  or  incidentaL  The  direff 
ar«  fuch  pofitive  fubftantkl  patt«  of  the  royal  charaQer  an<f 

f  Bta^on.  /,  3.  /r.  X.  #.  9,  h  Tf*  31.  1.  i-g. 
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authorityi  a^  are  rooted  in  and  fpring  from  the  king's  politi-^ 
cal  perfon^  con(idered<  mcrely  by  itfelf,  without  reference 
to  any  other  extrinfic  circumftance ;  as,  the  right  of  fend-' 
ing  embafladors,  of  creating  peers,  and  of  making  war  or 
peace.  But  fuch  prerogatives  as  are  tncidental  bear  always  a 
relation  to  fomething  elfe,  difl:in£t  from  the  king's  perfon ; 
and  are  indeed  pnly  exceptionsi  in  favour  of  the  crown,  td 
thofe  general  rules  that  are  eftabiifhed  for  the  reil  of  the  com-« 
munity :  fuch  as,  that  no  cofts  ihall  be  recovered  againft  the 
king ;  that  the  king  can  never  be  a  joint-tenant ;  and  that 
his  debt  fhall  be  preferred  before  a  debt  to  any  of  his  fubjeds. 
Thefe,  and  an  infinite  number  of  other  inftances,  wiil  better 
be  underftood,  when  we  come  regularly  to  confider  the  rules 
themfelvesi  to  which  thefe  incidental  prerogatives  are  exccp- 
tions.  And  therefore  we  will  at  prefent  only  dwell  upon  tho 
king's  fubftantive  or  dire£l  prerogatives. 

These  fubftantlve  or  diretQ:  prerogatives  may  again  be  di- 
vided  into  three  kinds :  being  fuch  as  regard|  firfti  the  king^s 
royal  charoBer;  fecondly,  his  royal  authority ;  and,  laftly, 
his  royal  incotne.  Thefe  are  neceffary,  to  fecure  reverence  to 
his  perfon,  obedience  to  his  commands,  and  an  affluent  fup« 
ply  for  the  ordinary^  expences  of  government ;  without  all  of 
which  it  is  impoffible  to  maintain  the  executive  power  in  due 
independence  and  vigour.  Yet,  in  every  branch  of  this  largc 
and  extenfive  dominion,  our  free  conftitution  has  interpofed 
fuch  feafonable  checks  and  reftriftions,  as  may  curb  it  from 
trampling  on  thofe  liberties,  which  it  was  meant  to  fecurc 
and  eftablifli.  The  enormous  weight  of  prerogative,  if  left 
to  itfeif,  (as  in  arbitrary  govemments  it  is)  fprcads  havocand 
deftruftion  among  all  the  inferior  movements :  but,  when 
balanced  and  regulated  (as  with  us)  by  it's  proper  counter- 
poife,  timely  anajudiciouflyapplied,  it^s  operations  arethen 
equable  and  certain,  it  invigorates  the  whole  machine,  and 
cnables  every  part  to  anfwer  the  end  of  it'»  conftru£lion. 

In  the  prefent  chapter  we  fliall  only  confider  the  two  firft 
of  thefe  divifions,  which  relate  to  the  king's  political  cha* 
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raBer  and  authority :  or,  iii  other  words,  his  dignity  and  regal 
power;  to  which  laft  the  name  of  prerogative  is  frcquently 
narrowed  and  coniined.  The  other  divifion,  which  forms 
the  Toyal  revenue,  will  require  a  diftin£l;  examination ;  ac- 
cording  to  the  known  diftribution  of  the  feodal  writers,  who 
diftinguifli  the  royal  prerogatives  into  the  majora  and  tninora 
regalia,  in  the  latter  of  which  clafles  the  rights  of  the  revenue 
are  ranked.  For,  to  ufe  their  own  words,  "  majora  regalia 
**  imperii  prae^eminentiam  fpediant  $  minora  vero  ad  commodum 
^^  pecuniarium  immediaie  attinent ;  et  hae€  proprie  Jifcalia  Junt^ 
••  et  adjusffci  pertinent  K^* 

FiRST,  then,  of  the  royal  dignity.  Under  every  monar- 
chical  eftablifhment,  it  is  necefTary  to  diftinguifli  the  prince 
from  his  fubjeds,  not  only  by  the  outward  pomp  and  deco^ 
rations  of  majefly,  but  alfo  by  afcribing  to  him  certain  qua- 
lities,  as  inherent  in  his  royal  capacity,  diftind^  from  and  fu- 
perior  to  thofe  of  any  other  individual  in  the  nation.  For, 
though  a  philofophical  mind  will  confider  the  royal  perfon 
merely  as  one  man  appointed  by  mutual  confent  to  prefide 
over  many  others,  and  will  pay  him.that  reverence  and  duty 
which  the  principles  of  fociety  demand,  yet  the  mafs  of 
mankind  will  be  apt  to  grow  infolent  and  refraftory,  if  taught 
to  confider  their  prince  as  a  man  of  no  greater  perfe£lion  than 
themfelves.  The  law  therefore  afcribes  to  the  king,  in  his 
high  political  chara£ter,  not  only  large  powers  and  emolu- 
ments,  which  form  his  prerogative  and  revenue,  but  likcwife 
certain  attributes  of  a  great  and  tranfcenderit  naturej  by 
which  the  people  arc  led  to  confider  him  in  the  light  of  a  fu- 
perior  being,  and  to  pay  him  that  awful  refpeft,  which  may 
enable  him  with  greater  eafe  to  carry  on  the  bufinefs  of  go- 
vemment»  This  is  what  I  underftand  by  the  royal  dignity,  the 
feveral  branches  of  which  we  will  now  proceed  to  examinc. 

I.  And,  firft,  the  law  afcribes  to  the  king  the  attribute  of 

fovereigntyy  or  pre-eminence.    **  Rex  e/l  vicarius,^  fays  Brac- 

ton  *,  "  et  minijler  Dei  in  terra  :  omnis  quidemfub  eo  eji^  et,  tpfe 

*  Ptrtgrin*  dtjureffc,  l,  i,  (•  U  num*  9»  *  /.  I.  c%  8«  ^ 
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^^fub  nulhy  nifi  tantim  Juh  Dio/"  He  x^  faul  to  b^vc  mfferuJ 
dignity  ^  and  in  charter»  before  the  conqvteft  h  irecju^ntly 
ftiled  bafiietis  and  imptrator^  the  titles  refpeftively  aif^imed  by 
the  emperors  6f  the  eaft  and  weft  ".  His  realm  is  declared  tq 
be  an  empire^  and  his  crown  imperial,  by  many  a^s  of  p^rlj^- 
ment,  particularly  the  ftatutes  24  Hen.  VIII.  c  I2>.  and 
25  Hen.  yill.  c.  28  " »  which  at  the  fame  time  declare  the 
king  to  be  the  fupreme  head  of  the  realm  in  matters  both  civil 
and  ecclefiaftical^  and  of  cpnfequence  inferior  to  no  man  upon 
earth,  dependent  on  no  man,  accountable  to  no  m;^^.  Fpr-- 
merly  there  prevailed  a  ridiculous  notion,  propagated  by  the 
German  and  Italian  civilians,  that  an  emperor  could  do  many 
things  whicb  a  king  could  noti  (as  the  creation  of  notaties 
9Mid  the  like)  and  that  all  kings  were  in  fome  degree  Aibordi- 
nate  and  fubje£l  to  the  emperor  of  Gertnany  or  Rome.  The 
meaning  therefore  of  the  legiilaturei  when  it  ufes  thefe  terms 
of  emprre  and  imperial,  and  applies  them  to  the  realm  and 
croiirn  of  Sngland,  is  only  to  afiert  that  our  king  is  equally 
fovereign  and  independent  within  thefe  his  dominions,  as  any 
cmperor  is  in  his  empire  ^ ;  and  owes  no  kind  of  fubje£tion  to 
any  other  potentate  upon  earth.  Hence  it  is,  that  no  fuit  or 
^£^ion  can  b^  brougbt  againft  the  kiog,  even  in  civil  matters> 
becaufe  no  court  can  have  jnrifdiAion  over  him.  For  all  ju- 
rifdi£lion  implies  fuperiority  of  power  ;  authority  to  try  would 
be  vain  and  idle^  without  an  authority  to  redrefs ;  and  the 
fentence  of  a  court  would  be  contemptible,  unlefs  that  court 
had  power  to  commaud  the  execution  of  it :  but  who,  faya 
Finch  Py  ihall  command  the  king  ?  Hence  it  is  likewife,  that 
by  law  the  perfon  of  the  king  is  facred^  even  though  the  mea- 
fures  purfued  in  his  reign  be  completely  tyrannical  and  arbi- 
Irary :  for  no  jurifdiftion  upon  earth  has  power  to  try  him  in 
a  (iriminal  way  \  much  lefs  to  condemn  him  to  punifhment.  If 
any  foreignjurifdi£lion  had  this  ppwer,  as  was  formerly  claim- 
ed  by  the  pope,  the  independence  of  the  kingdom  would  bc 
no  more  :  and,  if  fuch  a  power  were  vefted  in  any  domeftic 

,  "^  Seld.  tit.  of  hon.  I.  S*  tatts  haberet  in  regnoftie,  fttas  impfrater 

n  See  alfo  24  Geo.  II.  c.  24.  5  Geo.  wtt^Uabat  in  mperk»  (M.  Paris,  A*  D» 

III.  c.  27.  X095.) 

•  Rex  alltgaviti  jutd  tpf»  mites  rtbefm  P  Finch.  L.  83. 
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tribunal,  there  would  {bon  be  an  end  of  the  conftitutioni  by 
ddlrojring  the  free  agehcy  6f  one  of  the  conft&uent  parts  of 
tfie  fovcreign  kgtflative  power. 

^RE  then»  it  may  be  aflcedi  the  fubjefb  of  England  to- 
tally  deftitute  of  remedy,  in  cafe  the  crown  ihould  invade 
thciif  rightSi  either  by  private  injuries,  or  pubUc  oppreflions  ? 
To  this  we  may  anfwer^  that  the  law  has  provided  axemedy 
itt.both  cafes. 

And,  firft,  as  to  private  injuries :  if  any  pcrfon  has,  in 
point  of  property,  a  juft  demand  upon  the  king,  he  muft  pc- 
tition  him  in  his  court  of  chanccry,  where  his  chancellor 
will  adminifter  right  as  a  matter  pf  grace,  though  riot  upon 
compulfion  \  And  this  is  entirely  confonant  to  what  is  laid 
down  by  the  writers  on  natural  law,  '*  A  fubjedi,  fays  Puf- 
*<  fcndorf  %  fo  long  as  he  continues  a  fubje£i,  hath  no  way 
'*  to  ob/ige  his  prince  to  give  him  his  due,  when  he  refufes  it ; 
*«  diough  no  wife  prince  v/iU  ever  refufe  to  ftand  to  a  lawful 
**  contra^.  And,  if  the  prince  gives  the  fubjeii  kave  to 
<^  enter  an  a£liqn  agaihft  him,  upon  fuch  contradi,  in  his  own 
•^  courts,  the  a^ion  itfelf  proceeds  rather  upon  natural  equity, 
**  than  upon  the  municipal  laws/'  For  the  end  of  fuch  ac- 
tion  is  not  to  rompel  the  prince  to  obferve  the  contraft,  but  tp 
perfmdelaxoi.  And,  as  toperfonal  wrongs ;  it  is  well  obferved 
by  Mr  Locke  %  <*  the  harm  which  the  fovereign  can  do  in 
**  his  own  perfon  not  being  likely  to  happen  often,  nor  to 
<*  extend  itfelf  far ;  nor  heing  able  by  his  fingle  ftrength  to 
**  lubvert  the  laws,  nor  ppprefs  the  body  of  the  people, 
"  (ftiould  any  prince  have  fo  much  weaknefs  and  ill-nature 
.  ^*  as  to  endeavour  to  do  it)— the  inconveniency  therefore  of 
**  fome  particular  mifchiefs,  that  may  happen  fometimes, 
<<  when  a  hcady  prince  comes  to  thc  throne,  are  well  recom- 
«*  penfed  by  the  peace  of  the  public  and  feciftity  of  the 
«^  government,  in  the  perfon  of  the  chief  magiftrate  being 
«*  thus  fet  out  of  the  reach  of  dauger»" 

^  Ftnch.  L.  «55*    See  b.  III.  c.  17.        *  on  Cot*  p«  2«  §.  2^5« 
r  Law  of  N.  ani  N.  b.  8.  c.  lo. 
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NexTj  as  to  cafes  of  ordiaary  public  oppreflioiiy  where  thc 
vitals  of  the  conftitution  are  not  attacked,  the  law  hath  alfo 
affigned  a  remedy«  For  as  a  king  cannot  mifufe  his  power^ 
without  the  advice  of  evil  counfellors,  and  the  affiftance  of 
wicked  miniftersi  thefe  men  may  be  examined  and  puniihed. 
The  conftitution  has  therefore  provided,  by  means  of  indicl:- 
ments,  and  parliamentary  impeachments,  that  no  man  (hall 
dare  to  affift  the  crown  in  contradidion  to  the  laws  of  the 
land.  But  it  is  at  the  fame  time  a  maxim  in  thofe  laws,  that 
the  king  himfelf  can  do  no  wrong :  fince  it  would  be  a  grcat 
weaknefs  and  abfurdity  in  any  fyftem  of  pofitive  law,  to  de- 
fine  any  poffible  wrong,  without  any  poffible  rcdrefs. 

FoR,  as  to  fuch  public  oppreffions  as  tend  to  diiTolve  the 
conftitution,  and  fubvert  the  fundamentals  of  govemment, 
they  are  cafes,  which  the  law  will  not,  out  of  decency,  fup- 
pofe :  being  incapable  of  diftrufting  thofe,  whom  it  has  in- 
vefted  with  any  part  of  the  fupreme  power ;  fince  fuch  dif- 
truft  would  render  the  exercife  of  that  power  precarious  and 
imprafticable  ^  For,  wherever  the  law  exprefles  it's  diftruft 
qf  abufe  of  power,  it  always  vefts  a  fupcrior  cocrcive  autho- 
rity  in  fome  other  hand  to  correft  it }  the  very  notion  of 
which  deftroys  the  idea  of  fovereignty.  If  therefore  (for  ex- 
ample)  the  two  houfes  of  parliament,  or  either  of  them,  had 
avowedly  a  right  to  animadvert  on  the  king,  or  each  other,  or 
if  the  king  had  a  right  to  animadvert  on  either  of  the  houfes, 
that  branch  of  the  legiflature,  fo  fi^bjeft  to  animadverfion, 
would  inftantly  ceafe  to  be  part  of  the  fupreme  power ;  the 
balance  of  the  conftitution  would  be  overturned  j  and  that 
branch  or  branches,  in  which  this  jurifdiftion  refided,  would 
be  completely  fovereign*  The  fuppofition  of  law  therefore 
is,  that  neither  the  king  nor  either  houfe  of  parliament  (col- 
ledlively  talcexi)  is  capable  of  doing  any  wrong ;  fince  in  fuch 
cafes  the  law  feels  itfelf  incapable  of  furniftiing  any  adequatc 

t  See  thefe  points  more  fully  difcufred  tbe  very  learned  author  has  thrownmany 
in  the  conjiderathns  o/  tbe  lavf  offcrfei-  pew  and  important  lights  OQ  the  textur^ 
tmrtf  3d  edit.  pag,  i  o9<— ~i  26 .  wherein    of  our  happy  conftitution. 
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remedy.  For  which  reafon  all  oppreffions,  which  may  hap- 
pen^to  fpring  from  any  branch  of  the  fovcreign  power,  muft 
neceflarily  be  out  of  thc  reach  of  my  Jlated  ruhy  or  exprefs 
iegal  provifion :  but,  if  ever  they  unfortunately  happen,  the 
prudence  of  the  times  muft  provide  new  remedies  upon  new 
cmergencies. 

Indeed,  it  is  found  by  experience,  that  whenever  the 
unconftitutional  oppreffions,  even  of  the  fovereign  power, 
advance  with  gigantic  ftrides  and  threaten  defolation  to  a 
ftate,  mankind  will  not  be  reafoned  out  of  the  feelings  of 
humanity ;  nor  will  facrifice  their  liberty  by  a  fcrupulous 
adherence  to  thofe  political  maxims,  which  were  originally 
eftablifhed  to  preferve  it.  And  therefore,  though  the  pofitive 
iaws  are  filent,  experience  will  furnifti  us  with  a  very  re- 
markable  cafe,  wherein  nature  and  reafon  prevailed,  "^Vhen 
king  James  the  fecond  invaded  the  fundamental  conftitution 
of  the  realm,  the  convention  declare<l  an  abdication,  whereby 
the  throne  was  rendered  vacant,  which  induced  a  new  fettle- 
-ment  of  the  crown.  And  fo  far  as  this  precedent  leads,  and 
*no  farther,  we  may  now  be  allowed  to  lay  down  the  law 
of  redrefs  againft  public  oppreffion.  If  therefore  any  future 
prince  ftiould  endeavour  to  fubvert  the  conftitution  by  break- 
ing  the  origin^il  contraft  between  king  and  people,  fhould 
violate  the  fundamental  laws,  and  ftiould  withdraw  himfelf 
but  of  the  kingdom  ;  we  are  now  authorized  tp  declare  that 
this  conjunftionbf  circumftances  would  amount  to  an  abdi- 
cation,  and  the  throne  would  be  thereby  vacant.  But  it  is 
not  for  us  to  fay  that  any  one,  or  two,  of  thefe  ingredients 
would  amount  to  fuch  a  fituation  j  for  there  our  precedent 
would  fail  us.  In  thefe  therefore,  or  other  circumftances, 
which  a  fertile  imagination  may  furnifti,  fince  both  law  and 
hiftory  are  filent,  it  becomes  us  to  be  filent  too ;  leaving  to 
future  generations,  whenever  neceffity  and  the  fafety  of  the 
whole  ftiall  require  it,  the  exertion  of  thofe  inherent  (though 
jatent)  powers  of  fociety,  which  no  climate,  no  time,  no 
^nftitution,  no  contraft,  can  cver  deftroy  or  diminifli. 

0^4  II.  Besides  ^ 
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IL  BsiilDe»  the  altribute  of  (ovtrtigntj,  the  law  alfii 
afcribcs  to  the  king,  in  his  political  capacity,  abCblute^* 
feBion.  The  king  can  do  no  wtong.  Which  anticnt  and 
iundamental  maxim  is  not  to  be  underftood»  »8  if  every 
thing  tranfafted  by  the  govemment  was  of  courfe  juft  and 
lawful,  but  means  only  two  things.  Firft,  that  whatever 
is  exceptionable  in  the  condud  of  public  aifairs  is  not  to  be, 
^mputed  to  the  king,  nor  is  he  anfwerable  for  it  perfonally 
^  his  people  :  for  this  do£trine  wouid  totally  deftroy  that 
conftitutional  independence  of  the  crown,  which  is  necef-» 
fary  for  the  balance  pf  power  in  our  free  and  s^dive,  and 
therefore  compounded,  conftitution.  And^  fecondly,  it  mean^ 
that  the  prerogative  of  the  crown  extends  not  tq  do  any  in^ 
jury ;  it  is  created  for  the  benefit  of  the  people,  and  there« 
fore  cannot  be  exerted  to  their  prejixdiee"* 

The  king,  moreover,  is  not  only  iticapable  of  daing 
wrong,  but  even  of  thinking  wrong ;  he  can  never  mean  to 
do  an  improper  thing  ;  in  him  is  no  foliy  or  weaknefs*  And 
therefore  if  the  crown  Iho^ld  be  induced  to  jgrant  any  fran» 
chife  or  privilege  to  a  fubjeft  contrary  to  reafon,  oy  in  any 
wife  prcjudicial  to  the  cpmmonwealth,  or  a  private  perfoni 
the  law  wili  not  fuppofe  the  king  to  have  meant  either  an 
pnwife  or  an  injurious  a£):ion,  but  declares  that  the  king 
was  deceived  in  his  grant ;  and  tbereupon  fuch  grant  i$  ren-» 
dered  void,  merely  vpon  the  foundation  of  fraud.and  deccp- 
tion,  either  by  or  upon  thofe  agentSji  whom  the  crown  has 
thought  proper  to  employ*  For  tbe  law  will  not  caft  an 
imputation  on  that  magiftrate  whom  it  ihtrufts  with  the 
executive  power,  as  if  he  was  capable  of  intentionally  difc* 
regarding  his  truft:  b^it  attributes  to  mere  impofition  (to 
which  the  moft  perfed  of  fublunary  beings  muft  ftill  con* 
tinue  liable)  thofe  little  inadvertencies,  which,  if  charged 
pn  the  wiil  of  the  prince,  might  lefleu  him  in  the  eyes  of 
bis  fubjefts. 
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Tet  ftill,  notwithftandmg  this  perfonal  perfeftion,  "which 
the  law  attributes  to  thc  fovereign,  the .  conftitution  has 
pllowed  a  latitude  of  fuppofing  the  contrary,  in  refpecSi:  to 
both  houfes  of  parliament ;  cach  of  which,  in  it's  turn,  hatlji 
cxerted  the  right  of  renionftrating  and  complaining  to  the 
king  even  of  thofe  a£l:s  of  royalty,  which  arc  moft  properly 
and  perfonally  his  own  -,  fuch  as  meflages  figned  by  himfeff, 
and  fpeeches  delivered  from  the  throne,  And  yet,  fuch  is 
the  reverence  which  is  paid  to  the  royal  perfon,  that  though 
the  two  houfes  have  an  undoubted  right  to  confider  thefe 
a<3:s  of  ftate  in  any  light  whatever,  and  accordingly  treat 
thcm  in  their  addrefles  as  perfonally  proceeding  from  thc 
princc,  yet  among  themfelves,  (to  preferve  the  more  perfeck 
decency,  and  for  the  greater  freedom  of  debate)  they  ufually 
fuppofe  theni  to  flow  from  thc  advice  of  the  adminiftration» 
But  the  privilege  of  canvafling  thus  freely  the  perfonal  afls 
of  the  fovereign  (either  direclly,  or  even  through  the  medium 
pf  his  reputed  advifers)  belongs  to  no  individual,  but  is  con- 
fincd  to  thofe  auguft  aflcmblies :  and  there  too  the  objeftions 
muft  he  propofed  with  thc  utmoft  refpeft  and  deference. 
One  member  was  fent  to  thc  tower  "^,  for  fuggefting  that  his 
majefty's  anfwer  to  the  addrefs  of  the  commons  contained 

high  words  to  fright  the  members  out  of  their  dutyj" 
and  anotber  *,  for  faying  that  a  part  of  the  king's  fpeech 
'*  feemed  rather  to  be  calculated  for  the  meridian  of  Ger- 
**  many  than  Great  Britain,  and  that  the  king  was  a  ftran* 
**  ger  to  our  Janguage  and  conftitution/' 

In  farther  purfuance  of  this  principle,  the  law  alfo  deter- 
piines  that  in  the  king  can  be  no  negligence,  or  iaches,  and 
therefore  no  delay  will  bar  his  right.  Nullum  tempus  occtirrit  regi 
Jias  been  the  ftanding  maxim  upon  all  occafions :  for  the  law  in-i 
•  tends  that  the  king  is  always  bufied  for  the  public  good,  and 
therefore  has  not  leifure  to  afl"ert  his  right  within  the  times  li« 
mited  to  fubje(9:s  ^.  In  thc  king  alfo  can  be  no  ftain  or  corrup* 

«  Com.  Joura.  18  Not.  1685»  y  ^io(h*  L«  8z,  C<)«  Litt.  90. 
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\  tion  of  blood :  for  if  thc  heir  to  thc  crown  wcre  attaintcd  of 
treafon  or  felony,  and  afterwards  the  crown  ftiould  defcend  to 
Bim,  this  would  purge  thc  attainder  iffofaElo  *.  And  thereforc 
wh€n  Henry  VII,  who  as  earl  of  Richmond  ftood  attainted, 
came  to  thc  crown,  it  was  not  thought  neceflary  to  pafs  an  aflt 
cf  parliament  to  revcrfe  this  attaindcr ;  bccaufe,  as  lord  Ba- 
con  in  his  hiftpry  of  that  prince  informs  us,  it  was  agrecd 
ihat  the  affiimption  of  the  crown  had  at  once  purgcd  all  at- 
taindersr  Neither  can  thc  king  in  judgmcnt  of  law,  as  kuig,. 
cver  bc  a  minor  or  undcr  age ;  and  thercfore  hrs  royal  grants. 
and  afTcnts  to  afts  of  parliament  are  good,  though  he  has  not 
m  his  natural  capacity  attained  the  legal  age  of  twenty-one  K 
By  a  ftatutc  indecd,  28  Hen.  VIII.  c.  17.  power  was  given 
to  future  kings  to  refcind  and  revoke  all  afts  of  parliament 
that  fliould  be  made  while  thcy  werc  undcr  thc  age  of  twenty- 
four  r  but  this  was  rcpealed  by  the  ftatute  i  Edw.  VI.  c.  1 1. 
fo  ix  as  rclated  to  that  princc  5  and  both  ftatutes  are  dc- 
cfered  to  be  determined  by  24  Geo.  'II.  c.  24.  It  hath  alfo 
been  ufually  thought  prudent,  wbcn  thc  heir  apparent  ha» 
been  very  young,  to  appoint  a  proteftor,  guardian,  or  re- 
gent,  for  a  limited  time  :  but  thc  very  neceffity  of  fuch  cx- 
traordinary  provifion  is  fufEcient  to  demonftratc  the  truth  of 
that  maxim  of  the  common  law,  that  in  the  king  is  no  mi- 
nority  ;  and  thercfore  hc  hath  no  legal  guardian  ^. 

a  Fineh.  L.  ^2.  vernment  at  tucnty.     A  guardian  and 

*  Co.  Litt.  43#     2  Iiift.  proem-.  3.  council  of  regency  werc  named  for  Ed- 

b  The   methodt  of  appointing  this  ward  III,  by  the  parliament,  whichde- 

guardian  or  regent  have  bcen  fo  various,  pofed  his  father  j  the  young  king  being 

and  the  duration  of  his  power  fj  uncer-  then  fifteen,  and  not  afTuming  thc  go- 

tain,  that  frora  hence  alonc  it  may  be  vemment  tiil  three  years  after.     Whea 

coUe^cdthait  his  office  is  unknown  to  the  Richard  II  fuccccded  at  the  age  of  elevenv 

common  law;  and  therefdre  (as  fir  £d-  the  duke  of  Lancafter  took  upon  hinv 

"ward  Coke  fays,  4  Inft.  58.)  the  fnreft  the  managemcnt  of  thc  kingdom,  tlU 

way  is  to  have  him  made  by  authority  the  parliamcnt  met,  which  appointcd  a 

♦f  thegreateouncil  in  pariiament.    The  nominal.council  toaififthim.    HcnryV 

«arl  of  Pcmbroke,  by  his  ownautliority,  on  hls  death-bed  named  a  regent  and  a 

aflTutncd  in  very  trQublcfome  times  thc  guardian  for  his  infant  fon  Henry  VI, 

regencyofHenry  III,  who  was  then  only  then  nine  months  old  :  but  the  parlia-> 

jjine  veais  old  j  but  was  declared  of  fuH  ment  altcrcd  his  difpoHtion,  and  appoint- 

age  hy  thc  popc  at  fcventeen,  confirmed  ed  a  prote£tor  and  council,  with  a  fpecial 

thc  grcat  charter  at  cighteen,  and  took  limjted  authorlty.  Boththcfeprinccsre- 

upoA  him  the  ttdminiftration  of  the  gO'  jnuined  io  a  ftate  of  pupilage  tiU  the  age 

•f 


m.  A  THIRD  attribute  of  the  king*s  majefty  is  his  perpe» 
tuity.  The  law  afcribes  to  him,  in  his  political  capacity,  an 
abfolute  immortality.  The  king  never  dies.  Henry,  Ed-. 
ward,  or  George  may  die ;  but  the  king  funKves  them  alL 
For  immediately  upon  the  deceafe  of  the  reigning  prince  in 
his  natural  capacity,  his  kingfhip  br  imperial  digiuty,  bj 
aft  of  law,  without  any  interregnum  or  interval,  is  vefted  at 
once  in  his  heir  5  who  is,  eo  inftanti^  king  to  all  .intents  and 
purpofes.  And  fo  tender  is  the  law  of  fuppofing  even  a 
poffibility  of  his  death,  that  his  natural  diflblution  is  gene- 
rally  called  his  demife ;  demiffio  regis,  vel  coronae :  an  expref- 
fion  which  fignifies  merely  a  transfer  of  property ;  for,  ag 
is  obferved  in  Plowden  *^,  when  we  fay  the  demife  of  thc 
crown,  we  mean  only  that,  in  confequence  of  the  difunlon 
of  the  king*s  natural  body  from  his  body  politic,  the  king- 
dom  is  transferred  or  demifed  to  his  fucceflbr  \  and  fo  the 
Toyal  dignity  remains  perpetual.  Thus  too,  when  Edward 
jthe  fourth,  in  the  tenth  year  of  his  reign,  was  driven  from 
his  throne  for  a  few  months  by  the  houfe  of  Lancafter,  thia 
temporary  transfer  of  his  dignity  was  denominated  his  demifei 
and  all  procefs  was  held  to  be  difcontinued,  as  upon  a  natural 
death  of  the  king  **. 

«f  twenty-three.     Edward  V,  at  the  age  tedlor.     The  ftatute  24  Geo.  II.  c.  24. 

of  thirteen,  was  recommended  by  hls  fa-  in  cafe  the  «rown  ihould  defcend  to  2nif 

ther  to  the  care  of  the  duke  of  Glocef-  of  the  children  of  Frederic  late  prince  of 

ier ;  who  was  declared  protedlor  by  the  Wales  under  the  age  of  eighteen,  ap- 

privy  council.      The  ftatutes  25  Hen.  pointed  the  princefs  dowager  ^-^nd  that 

VIII.  c.  12.  and  28  Hen.  VIIL  c.  7.  of  5  Geo.  III.  c.  27.  in  cafcof  alike 

provided,  that  the  fucceflbr,  if  a  male»  defcent  to  aiiy  of  his  prefent  majefty** 

and  under  eighteen,  or  if  a  femalc  and  children,  empowers  the  king  to  nams 

tinder  fixteen,  ihould  be  till^  fach  age  in  eitber  the  queen,  the  princefs  dowager» 

the  government  of  his  or  her  natural  mo-  or  any  defcendant  of  king  Geoige  II  re- 

ther,  (if  approved  by  the  king)  and  fuch  iiding  in  thiskingdom; — tobeguardiaa 

other  counfeJlors  as  his  majefty  Hiould  and  regent,  till  thefucceirorattainsfuch 

by  wiU  or  otberwife  appoint !  andheac-  age,  afllfted  by  a  council  of  regencys 

cordingly  appointed  his  fixtecn  executors  the  powers  of  them  all  bcing  exprefsly 

to  have  the  government  of  his  fon  Ed-  defined  and  fet  down  in  the  feveral  z&Am 
ward  VI,  and  the  kingdom,  which  exe-         c  Piowd.  177.  234. 
cutors  eledied  the  eari  of  Hertford  pro-        d  M.  49  Hen.  VI.  pl.  i.*S. 

We 
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We  arc  ncxt  to  confider  thofe  branches  of  thc  royal  prero* 
gativc,  which  inveft  thus  our  fovcrcign  lord,  thiis  all-petfe6X: 
and  immortal  in  his  kingly  capacity,  with  a  number  of  iu- 
thorities  and  powcrs ;  in  the  cxertion  whcreof  confifts  thc 
cxccutivc  part  of  government.  This  is  wifely  placcd  ifl  t 
finglc  hand  by  thc  Britifli  conftitution,  foi*  thc  fakc  of  una- 
nimity,  ftrcngth,  and  difpatch.  Wcre  it  placcd  in  rllafiy 
hands,  it  would  be  fubjcft  to  many  wills :  i*  many  wills,  if 
difunited  and  drawing  difFcrcnt  ways,  creatc  weaknefs  in  af 
govemmcnt  5  and  to  unitc  thbfe  feveral  wills,  and  rediicc 
•them  to  onc,  is  a  work  of  morc  time  and  delay  than  the  exi- 
gencies  of  ftate  will  afFord.  The  king  of  England  is  thcre- 
fore  not  only  the  chief,  but  properly  the  fole,  magiftratc  ot 
the  nation ;  ail  othcrs  afting-by  commiffion  from,  and  ift* 
duc  fubordination  to  him  :  in  like  maniier  as,  u|>on  thegreat 
rcvolution  in  the  Roman  ftate,  all  the  powers  of  the  anticnt 
magiftracy  of  the  commonwealth  were  concentred  in  thc  ncw 
cmpcror  :  fo  thaf,  as  Gravina  "^  cxprefies  it,  "  in  ejus  umui 
^^  pcrfina  veteris  reipiMicae  vis  aique  majejias  per  cumUlata^ 
<•  magiflratuum  poteflates  exprimebatur** 

After  what  has  been  prcmifed  in  this  chaptcr,  t  fliall  not 
(I  truft)  be  confidered  as  an  advocate  for  arbitrary^  power> 
whcn  I  lay  it  down  as  a  principle,  that,  in  thc  exertion  of  law- 
ful  prerogative,  tlie  king  is  and  ought  to  bc  abfolute  j  that  isj^ 
fo  far  abfolutc,  that  thcre  is  no  lcgal  authority  that  can  either 
delay  or  refift  him.  He  may  rejedl  what  bills,  may  make 
what  treaties,  may  coin  what  money,  may  crcate  what  pcersj^ 
may  pardon  what  ofFences  he  pleafes :  unlefs  where  the  cofl^ 
ftitution  hath  exprefsly,  or  by  evident  confequence,  laid  down 
fome  exception  or  boundary ;  dcclaring,  that  thus  far  the 
prerogative  fiiall  go  and  no  farther.  For  othcrwifc  the  power 
of  the  crown  would  indeed  be  but  a  name  and  a  fliadow,  in- 
fufficient  for  the  ends  of  govcrnment,  if,  whcre  it's  jurifdic- 
tion  is  clearly  eftabliflied  and  allowed,  any  man  or  body  of 
men  werc  permitted  to  difobey  it,  in  the  ordinary  courfe  of 
l^w :   I  fay,  in  the  ordinary  courfe  of  law ;   for  I  do  not 

noMf 


no^  fpeak  of  thofe  eMtraprdimry  recourfes  to  firft  principle», 
whicb  ar e  neceflary  when  the  contra&s  of  fociety  are  in  dan- 
ger  of  diilblution)  apd  the  law  proves  too  weak  a  defence 
^gainft  the  violcnce  of  fraud  or  q>pref&on.     And  yet  the 
want  of  attending  to  this  obvious  diftinflion  has  occafioned 
thefe  dp£krines,  of  abfolute  power  in  the  prince  and  of  na- 
tionai  refiftance  by  the  people,  to  be  much  mifunderftood  and 
perverted,  by  the  advocates  for  flavery  on  the  one  hand,  and 
tbe  demagogues  of  fa^iion  on  the  other.     The  former,  ob- 
ferving  the  abfolute  fovereignty  and  tranfcendent  dominion 
6f  the  crown  laid  down  (as  it  certainly  is)  moft  ftrongly  and 
cmphatically  in  our  law-books,  as  well  as  our  homilies,  have 
denied  that  any  cafe  can  be  excepted  from  fo  general  and 
pofitive  a  rule  j  forgetting  how  impoffible  it  is,  in  any  praSi- 
cal  fyftem  of  laws,  to  point  out  beforehand  thofe  eccentrical 
remcdies,  which  the  fudden  emergence  of  national  diftrefs 
may  diftate,  and  which  that  alone  can  juftify.     On  the  other 
hand,  over-zealous  republicans,  feeling  the  abfurdity  of  un- 
li^ited  paffive  obedience,  have  fancifuUy  (or  fbmetinjes  fac- 
tioufly)  gone  over  tp  the  other  extreme :  and,  becaufe  refift- 
ance  is  juftifiable  to  the  perfon  of  the  prince  when  the  being 
of  the  ftate  is  endangered,  and  the  public  voice  proclaims 
fuch  refiftance  neceflTary,  they  have  therefore  allowed  to  every 
.  individual  the  right  of  determining  tliis  expedience,  and  of 
cinploying  private  force  to  refift  even  private  oppreffion.    A 
do<9:rine  produftive  of  an^rchy,  and  (in  confequence)  equally 
fatal  to  civil  liberty  as  tyranny  itfelf.    For  civil Jiberty,  rightly 
imderftood,  confifts  in  protefting  the  rights  of  individuals  by 
the  united  torce  of  fociety :  fociety  cannotbe  maintained,  and 
of  courfc  can  exert  no  prote£lion,  withqut  obedience  to  fome 
fovereign  power :  and  obedience  is  an  empty  name,  if  every 
individual  has  a  right  tp  decide  how  far  he  himfelf  Ihall  obey. 

In  the  exertion  therefpre  of  thoje  prerogatives,  which  thc 
Ia,w  has  given  him,  the  king  is  irrefiftible  and  abiblute,  ac- 
cprding  to  the  fprms  of  the  conftitution.  Andyet,  ifthecon- 
iequence  of  that  exertion  be  manifeftly  to  the  grievancc  or 
diflionour  of  the  kingdom,  tbe  parliament  will  cali  his  advifers 

to 
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ta  a  juft  and  fcycrc  account.  For  prcrogativc  confifting  (ag 
Mr  Locke  *^  has  well  dcfincd  it)  in  the  difcretionary  powcr  of 
a£iing  for  the  public  good,  wherc  the  pofitive  laws  are  filent^ 
if  that  difcretionary  power  be  abufed  to  the  public  detriment, 
ftich  prerogative  is  exerted  in  an  unconftitutional  manner. 
Thus  the  king  may  make  a  trcaty  with  a  foreign  ftate^  which 
fliall  irrevocably  bind  tlie  nation ;  and  yet,  whcu  fuch  treaties 
have  been  judged  pernicious,impeachments  have  purfued  thofe 
minifters,  by  whofe  agency  or  advice  they  werc  concluded. 

The  prcrogatives  of  the  crown  (in  the  fenfc  uttder  which 
we  are  now  confidering  them)  refpeft  either  this  nation'&  in- 
fercourfe  with  foreign  nations,  or  it's  own  domeftic  govern- 
ment  and  civil  polity. 

WiTH  regard  to  foreign  concerns,  the  king  i^  the  delagate 
or  reprcfentative  of  his  people.  It  is  impoflible  that  the  indi- 
viduals  of  a  ftate,  in  thejr  colleftive  capacity,  can  tranfaft  thc 
afFairs  of  that  ftate  with  another  community  equally  nume- 
rous  as .  themfelvcs.  Unanimity  muft  be  wanting  to  their 
meafures,  and  ftrength  to  the  execution  of  their  counfels.  In 
the  king  therefore,  as  in  a  center,  all  the  rays  of  his  people 
are  united,  and  form  by  that  union  a  confiftency,  fplendor, 
and  jfjower,  that  make  him  feared  and  refpefted  by  foreign 
potentates  ;  who  would  fcruple  to  enter  into  any  engagement, 
that  muft  afterwards  be  revifed  and  ratified  by  a  popular  af- 
fbmbly.  What  is  done  by  the  royal  authority,  with  rcgard 
to  foreign  powers,  is  the  aft  of  the  whoie  nation :  what  xs 
done  without  the  king's  concurrence  is  the  aft  only  of  pri- 
vate  men.  "And  fo  far  is  this  point  carried  by  our  law,  that 
it  hath  been  held  ^y  that  fliould  all  the  fubjefts  of  England 
make  war  with  a  king  in  league  with  the  king  of  England, 
without  the  royal  aflent,  fuch  war  is  no  breach  of  the  league. 
And,  by  the  ftatute  2  Hen.  V.  c.  6.  any  fubjeft  committing 
afts  of  hoftility  upon  any  nation  in  league  with  the  king  wa& 
declared  to  be  guilty  of  high  treafon  :  and,  though  that  aft 
was  repealed  by  the  ftatute  20  Hen.  VI.  c.  1 1 .  fo  far  as  re- 

latei^ 
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lates  to  the  making  this  ofience  high  treafon,  yet  ftill  ii  w 
mains  a  very  grcat  offence  againft  the  law  of  nations,  and  pu- 
nilhable  by  our  law^,  either  capitally  or  otherwife,  accordinj; 
to  the  circumftances  of  the  cafe. 

I.  The  king  therefore,  confidered  as  the  rcprefentative  of 
his  people,  has  the  fole  power  of  fending  embaffadors  to  fJCK 
reign  ftates,  and  receiving  embaffadors  at  home.  This  may 
iead  us  into  a  fliort  digreffion,  by  way  of  inquiry,  how  far  thc 
municipal  laws  of  England  intermeddle  with  or  prote£l  thc 
rights  of  thefe  meffengers  from  one  potentate  to  anothcTj 
whom  we  call  embaffadors. 

The  rights,  the  powers,  the  duties,  and  the  privileges  of 
cmbaffadors  are  determined  by  the  law  of  nature  and  natioits, 
and  not  by  any  municipal  conftitutions.  I^^or,  as  they  repre- 
fent  the  perfons  of  thieir  refpeftive  mafters,  who  owe  no  fub- 
jeftion  to  any  laws  but  thofe  of  their  own  country,  their  ac- 
tions  are  not  fubjedl  to  the  control  of  the  private  law  of  that 
ftate,  wherein  they  are  appointed  to  refide.  He  that  is  fub- 
jeft  to  the  coercion  of  laws  is  neceffarily  dependent  on  that 
power  by  whom  thofe  laws  were  madc  :  but  an  embaffador 
ought  to  be  independent  of  every  power,  except  that  by  which 
he  is  fentj  and  of  confequence  ought  not  to  be  fubjcft  to 
Jthe  mere  municipal  laws  of  that  nation,  wherein  he  is  to  ex- 
crcife  his  funftions.  If  he  grofsly  offends,  or  makes  an  iJI 
ufe  of  hLs  charailei:,  he  may  be  £cnt  home  andaccufedbeforc 
his  mafter  ** ;  who  is  bound  either  to  do  jufticeupon  him,  or 
avow  himfelf  the  accomplice  of  his  crimes  *.  But  there  i« 
great  difpute  among  the  writers  on  the  laws  of  nations,  wJae- 
ther  this  exemption  of  embaffadors  extends  to  all  crimes,  as 
well  natural  as  pofitive ;  or  whether  it  only  extends  to  fuch 
a$  are  ma/a  prohibita^  a«  coining,  aiid  not  to  thofe  that  arc 
snala  in  fey  as  murder  ^^     Our  la^\  feems  to  have  formerly  * 

taken  in  the  reftrifition,  as  well  as  thc  general  exemptioa. 

•»  As  was  done.with  count  Gyllen-        k  Van  Leeuwen  \n  Ff,-  50.  7«  17« 

tergthe  Swedlih  minifter  to  Great  Bri-  Barbeyrac's Puffi  /.  8.  c.  9.  §.  9.  &  17« 

^  taln.  A.  Z>.  17 16.  Van  Byjikerlhoek  dt  fm  hgator*  e*  ij^ 
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For  it  has  bccn  licld,  both  by  our  common  lautryers  a*id  civi- 
Kans  ',  that  an  cmbaiTador  is  privilcged  by  thc  law  of  natttre 
and  nations  5  and  yet,  if  hc  commits  any  oficncc  againft  tho 
law  of  reafon  and  nature,  hc  fliall  lofc  his  privilcge  " :  and 
that  therefore,  if  an  embaflador  confpires  the  dcath  of  thc 
king  in  whofe  land  he  is,  he  may  be  condemned  and  executed 
for  treafon ;  but  if  hc  commits  any  other  fpecies  of  trea- 
fbn,  it  is  otherwife,  and  he  mufl:  be  fent  to  his  own  king-> 
dom  ".     And  thefc  pofitions  fcem  to  be  built  upon  good  ap- 
pearance  of  reafon.     For  fincc,  as  we  have  formerly  fliewn, 
all  municipal  laws  aft  in  fubordination  to  the  primary  law  of 
nature,    and,    wherc  thcy.  annex  a  punifliment  to  natural 
crimes,  are  only  dcclaratory  of  and  auxiliary  to  that  law  ; 
thcreforc  to  this  natural  univerfal  rule  of  jufl:ice  cmbafladorsj 
as  well  as  other  men,  are  fubjeft  in  all  countries  \  and  of 
confequence  it  is  reafonable  that,  wherever  they  tranfgrcfs  it, 
there  they  fliall  be  liable  to  make  atonement  ®.     But,  how- 
ever  thefe  principles  might  formerly  obtain,  the  general  prac- 
tice  of  this  country,  as  well  as  of  the  reft  of  Europe,  feems 
now  to  purfue  the  fentiments  of  the  learned  Grotius,  that  the 
fecurity  of  embafladors  is  of  more  importance  than  the  pu- 
nifliment  of  a  particular  crime  **.    And  therefore  few,  if  any, 
cxamples  have  happened  within  a  ccntury  paft,  where  an  em* 
bajj^ador  has  been  puniflied  for  any  offence,  howcvcr  atrocious 
in  it*s  naturCt 

In  refpea  to  civil  fuits,  all  the  foreign  jurifts  agree,  that 
neither  an  embaflador,  or  any  of  his  train  or  comitesy  can  bc 
profecuted  for  any  debt  or  contraft  in  the  courts  of  that  king- 
dom  wherein  he  is  fent  to  refide.  Yet  fir  Edward  Coke 
maintains,  that,  if  an  embafl!ador  makc  a  contraft  which  is 
good  jure  gentiuniy  he  ftiall  anfwcr  for  it  hcre  %  But  thc 
truth  is,  fo  few  cafes  (if  any)  had  arifen,  whereiu  the  privi^ 
lege  was  either  claimed  or  difputed,  even  with  regard  to  civil 
fuits,  that  our  law-boofcs  are  (in  general)  quite  fxlent  upoa' 

J   I  RoH.  Rcp,  175.      3  Bulfcr.  27.         P  Secnriras  .UgatortitnjHt^itati^yeeex 

«  4.  Inft.  153,  ftocwa  efi  prfitfomierat.     (de  jurt  i    €^ 

«  j  RoU.  Rep.  185.  />.  18.  4.  4.) 
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it  previous  to  the  reign  of  queen  Anne ;  when  an  embafla- 
dor  froip  Peter  the  great,  czar  of  Miifcovy,  was  aftually  ar- 
refted  and  taken  out  of  his  coach  in  London  %  for  a  debt  of 
fifty  pounds  which  he  had  tliere  contrailed.  Inftead  of  ap- 
f  lying  to  be  difcharged  upon  his  privilege,  he  gave  bail  to  the 
a6%ion,  and  the  next  day  compiained  to  the  queen.  The  per- 
fons  who  were  concerned  in  the  arreft  were  examined  before 
the  privy  councii  (of  which  thc  lord  chief  juftice  Holt  was  at 
the  fame  time  fwotn  a  member ')  and  feventeen  were  com- 
mitted  to  prifon  * :  nioft  of  whom  were  profecuted  by  informa- 
tion  in  the  court  of  queen^s  bench,  at  the  fuit  of  the  attorney 
general^  and  at  their  trial  before  the  lord  chief  juftice  werc 
convi£ked  of  the  fads  by  the  jury  ^,  referving  the  queftion  of 
iaw,  how  far  thofe  fafts  were  criminal,  to  be  afterwards  ar- 
gued  before  the  judges ;  which  queftion  was  never  determined. 
Jn  the  mean  time  the  czar  refented  this  affront  very  highly, 
and  demanded  that  the  flierifF  of  j^iddlefex  and  all  others  con- 
terned  in  the  arreft  fliould  be  puniflied  with  ihftant  death  '^. 
But  the  queen  (to  the  amazement  of  that  defpotic  court)  di- 
refted  her  fecretary  to  inform  himj  "  that  flic  could  infli£t 
•*  no  puniflimeht  upon  any,  the  meaneft,  of  her  fubjefts,  un- 
•*  lefs  warranfed  by  the  law  of  the  land :  and  thcrefore  was 
•*  perfuaded  that  he  would  not  infift  upon  impoflTibilities  ^J^ 
To  fatisfy  however  the  clamours  of  the  foreign  minifters  (who 
made  it  a  comnion  caufe)  as  well  as  to  appeafe  the  wrath  of 
Peter,  a  bili  was  brought  into  parliament  *,  and  afterwards 
paflTed*  into  a  law  *,  to  prevent  and  to  punifli  fuch  outrageous 
infolence  for  the  future.  And  with  a  copy  of  this  aft,  elc- 
gantly  engrofled  and  illuminated,  accompanied  by  a  letter  from 
the  queen,  an  enlbaflador  extraordinary ''-•was  commiflioned 
to  appear  at  Mofcow  ^^  who  declared  "  that  though  her  ma- 
^^  jcfty  could  not  inflift  fuch  a  punifliment  as  was  required, 

»  21  Joly  1708..    Boyer's  annals  of,  7  11  Jan.  1708.     Jiidi  Mod.  Vn# 

qQeen  Anne.  Hift.  xxxv.  454. 

•  ^5  July  1708.     hU»         '  35  Com.  Jbufn.  23  Dec.  1708. 

t  25,  29  July  1708.'    "ihiJ.  »21  Apr.  1709.     Boyer,  i7>/V. 

^*  «  23  O^.  170S.     Ihid.   '■'"''  b  MrWhitwprth. 

w  14  Feb/.  1708.     Ilfid*                \  c  8  Jan.  J709.     Boyer,  iZ-iV/. 
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**  becaufe  of  the  dcfeft  in  that  particular  of  the  former  efta- 
•*  bliflied  conftitutions  of  her  kingdom,  yet,  with  the  una- 
•*  nimous  confent  of  the  parliament,  fhe  had  caufed  a  ncw 
**  afl:  to  be  pafled,  to  fcrve  as  a  law  for  the  future."  This 
humiliating  ftep  was  accepted  as  a  f ull  fatisfaftion  by  the 
czar  5  and  the  offenders,  at  his  requeft,  >^ere  difcharged  from 
all  farther  profecution. 

This  ftatute  ^  recites  the  arreft  which  had  bcen  made,  « in 
**  contempt  of  the  proteftion  granted  by  her  majefty,  con- 
**  trary  to  the  la^^v  of  nations,  and  in  prejudice  of  thc  rights 
*•  and  privileges,  which  erabafladors  and  other  public  mint- 
**  fters  have  at  all  times  been  thereby  pofleffed  of,  and  ought 
**  to  be  tept  facred  and  inviolable :"  whereforc  it  enaft^, 
that  for  the  future  all  procefs  whereby  the  perfon  of  any  em- 
faaflador,  or  of  his  domeftic  or  domeftic  fervant  may  be  ar- 
Tcfted,  or  his  goods  diftraiq^  or  feifed,  (hall  be  utterly  nuli 
and  voidj  and  the  perfons  profecuting,  foliciting,  orexecut- 
ing  fuch  procefs  ftiall  be  deemed  violaters  of  the  law  of  na- 
tions,  and  difturbers  of  the  public  repofe ;  and  fliall  fuffer 
fuch  penalties  and  oorporal  purtifliment  as  the  lord  chancellor 
and  the  two  chief  juftices,  or  any  t^o  of  them,  fliall  think 
fit.  But  it  is  exprefsly  provided,  that  no  trader,  within  the 
defcription  of  the  bankrupt  laws,  who  fliall  be  in  the  fervice 
f  of  any  embaflador,  fliall  be  privileged  or  protefted  by  this 
aft ;  nor  ftiall  any  one  be  puniftied  for  arrefting  an  embafla- 
dor's  fervant,  unlefs  his  name  be  regiftered  with  the  fecretary 
of  ftate,  and  by  him  tranfmittcd  to  the  ftieriffs  of  London  and 
Middlefex.  Exceptions  that  are  ftriftly  conformable  lo  the 
rights  of  embafladors  *^,  as  obfcrved  in  the  moft  civilized 
countries-  And,  in  confequence  of  this  ftatute,  thus  de- 
clarii^  and  enforclng  the  h.^  of  nations,  thefe  privileges  are 

4  7  Ann.  c.  12.  ^egatif  apfaret  tatnenfatis  eo  nonpertm* 

m.,    e  Saepe  quaejitum  efi  an  comitum  nume-  re,  quifn  legati  legationifve  officio  nonjunt» 

ro  etjure  babendifunty  qui  legatum  comi-  S^uum  autemea  res  nonnunquam  turbas  de- 
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now  iield  to  bc  part  of  ihe  law  of  the  land,  and  are  conftantly 
allowed  in  the  courts  of  common  law  ^ 

II.  It  is  alfo  the  king's  prerogative  to  make  treaties,  leagues, 
and  alliances  with  foreign  ftates  and  princes.  For  it  is  by  the 
law  of  nations  effential  to  the  goodnefs  of  a  league,  that  it  be 
made  by  the  fovereign  power  ^ ;  and  then  it  is  binding  upon 
the  whole  community :  and  in  'England  the  fovereign  power, 
qupad  /jocy  is  vefted  in  the  perfon  of  the  king.  Whatever  con- 
trafts  t-herefore  hc  engages  in,  no  other  power  in  the  kingdom 
can  legaily  delay,  refift,  or  annuL  And  yet,  left  this  plenitude 
of  authority  ftiould  be  abufed  to  the  detriment  of  the  public, 
the  conftitution  (as  was  hinted  before)  hath  here  interpofed 
a  check,  by  the  means  of  parliamentary  impeachment,  for  the 
puniftiment  of  fuch  minifters  as  from  criminal  motives  advife 
or  conclude  any  treaty,  which  fliall  afterwards  be  judged  to 
derogate  from  the  honour  and  intereft  of  the  nation. 

III.  Upon  tl^e  fame  principle  the  king  has  alfo  the  fole 
prerogative  of  making  war  and  peace.  For  it  is  held  by  all 
the  writers  on  the  law  of  nature  and  nations,  that  the  right 
of  making  war,  which  by  nature  fubfifted  in  every  individual, 
is  given  up  by  all  private  perfons  that  enter  into  fociety,  and 
is  vefted  in  the  fovereign  power  ^ :  and  this  right  is  given  lip, 
not  only  by  individuals,  but  even  by  the  entiire  body  of  peo- 
ple,  that  are  under  the  dominion  of  a  foverejgn.  It  would 
indeed  be  extremely  improper,  that  any  number  of  fubje£ts 
fliould  have  the  power  of  binding  the  fupreme  magiftrate,  and 
putting  him  againft  his  will  in  a  ftatc  of  war.  Whatever  hof- 
tiiities  therefore  may  be  committed  by  private  citizens,  the 
ftate  ought  not  to  be  afFefted  thereby  •,  unlefs  that  fliould 
juftify  their  proceedings,  and  thereby  become  partner  in  the 
guilt.  Such  unauthorized  voluntiers  in  violence  arc  not  rank- 
ed  among  open  enemies,  but  are  treated  like  pirates  and  rob- 
bers :  according  to  that  rule  of  the  civil  law  ^ ;  f^ojfes  hi/unt 
qui  nobiSf  aut  quibus  nosj  publice  bellum  decrevirrws  :  caeteri 
latrones  aut  praedones  fu?it.     And  the  reafon  which  is  given  by 

f  Fitaig.  200.     Stra.  797.  beyr.  in  hc, 
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Grotius  j,  why  according  to  the  law  of  nations  a  dehunciationf 
of  war  ought  always  to  precede  the  aftual  commencement  of 
hoftilities,  is  not  fo  much  that'  the  enemy  may  be  put  upon 
his  guard,  (which  is  matter  rather  of  magnanimity  than  right) 
tut  that  it  may  be  certainly  clear  that  the  war  is  not  under- 
taken  by  private  perfons,  but  by  the  will  of  the  whole  commu- 
nity ;  whofe  right  of  willing  is  in  this  cafe  transferred  to  the 
fypreme  magiftratc  by  thc  fundamental  laws  of  fociety.  So 
that,  in  order  to  make  a  war  completely  efFeftual,  it  is  necef- 
fary  with  us  iu  England  that  it  be  publicly  deckred  and  duljr 
proclaimed  by  the  king's  authority  j  and^  then,  all  parts  of 
both  the  <:ontending  nations,  from  the  higheft  to  the  loweft, 
arc  bound  by  it.  And  wherever  the  right  refides  of  beginning. 
a  national  war,  there  alfo  muft  refide  the  right  of  ending  it, 
©r  the  power  of  making  peace.  And  the  fame  check  of  parlia- 
mentary  impeachment,  for  improper  or  inglorious  conduft, 
in  beginning,  condufting,  or  concluding  a  national  war,  is 
in  general  fufficient  to  reftrain  the  minifters  of  the  crown  from 
a  wanton  or  injurious  exertion  of  this  great  prerogative. 

IV.  BuTy  as  the  delay  of  making  war  may  fometimes  be  de- 
trimental  to  individuals  who  have  fufFered  by  depredations 
from  foreign  pofcentates,  our  laws  have  in  fome  refpefts  armed 
the  fubjeft  with  powers  to  impcl  the  prerogative ;  by  dire£ling 
the  minifters  of  the  crown  to  iffue  lettets  of  marque  and  repri- 
fal  upon  due  demand :  the  prerogative  of  granting  which  i^ 
ncarly  related  to,  and  plainly  derived  from,  that  other  of 
making  war ;  this  being  indeed  only  an  incomplete  ftate  of 
hoftilities,  arid  generally  ending  in  a  formal  denunciation  of 
war.     Thefe  lctters  are  grantable  by  the  law  of  nations  ^y 
whenever  the  fubje<£ls  of  one  ftate  are  opprefled  and  injured  by 
thofe  of  another ;  and  juftice  is  denied  by  that  ftate  to  which 
the  opprefTor  belongs.  In  this  cafe  letters  of  marque  and  repri- 
fal  (words  ufed  as  fynonimous  j  and  fignifying,  the  latter  a 
taking  in  return,  the  former  the  pafTmg  the  frontiers  in  order 
to  fuch  taking  ^)  may  be  obtained,  in  order  to  feife  the  bodie^ 
or  goods  of  the  fubjefts  of  the  ofFending  ftate,  until  fatisfa£lion 

j  dejureh»  &  f*  /.  3.  e*  3.  §•  IX.  1  Dufrefae.  tk«  Mar$a*' 
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hc made,  whereverthey  happen  to be found.  And indeed thi$ 
xuftom  of  reprifalsfeen^s  diftated  by  nature  herfelf ;  for  which 
reafon  we  find  in  the  moft  antient  times  very  notable  inftances 
of  it ".  But  here  the  neceflity  is  obvious  6f  calling  in  the  fo- 
yereign  power,  to  d^termine  when  reprifals  may  be  made  ^  elfe 
•every  private  fufFerer  would  be  a  judge  in  his  own  caufe,  In 
purAiancc  of  which  principle,  it  is  with  us  declared  by  thc 
ftatute  4  Hen.  V.  c.  7.,that,  if  any  fubjefts  of  the  realm  are 
oppreffed  in-  time  of  truce  by  any  foreigners,  the  king  will 
grant  marque  in  due  form,  to  all  that  f^el  themfelves  grieved. 
Which  form  is  thus  dire&ed  to  be  obferved :  the  fuiFerer 
muft  firft  apply  to  the  lord  privy-feal,  and  he  fliall  make  out 
Jetters  of  requeft  under  the  privy-feal  5  and,  if,  after  fuch 
requeft  of  fatisfaftion  made,  the  party  required  do  not  within 
convenient  time  make  due  fatisfaftion  or  reftitution  to  the 
party  grieved,  the  lord  chancellor  fliall  make  him  out  letters 
of  marque  under  the  great  feal  5  and  by  virtue  of  thefe  he  may 
attack  and  feife  the  property  of  the  aggreflbr  natipn,  without 
hazard  of  being  condemned  as  a  robber  or  pirate. 

V.  Upon  exaflily  the  fame  reafon  ftands  the  prerogative  of 
granting  fafe-condu£ts,  without  which  by  the  law  of  nations 
jio  member  of  one  fociety  has  a  right  to  intrude  into  another. 
And  therefore  PuflFendorf  very  juftly  refblves  ",  that  it  is  left 
in  the  power  of  all  ftates,  to  take  fuch  meafures  about  the 
admiflfion.  of  ftrangers,  as  they  think  convenient  •,  thofebeing 
ever  excepted  who  are  driven  on  the  coafts  by  neceflity,  or  by 
3ny  caufe  that  deferves  pity  or  compafllon.  Great  tendernefs 
is  ftiewn  by  our  laws,  not  only  to  foreigners  in  diftref8.(a? 
will  appear  when  we  come  to  fpeak  of  fliipwrecks)  but  with 
regard  alfo  to  the  admiflion  of  ftrangers  who  come  fpontane- 
oufly.  For  fo  long  as  their  nation  continues  at  peace  with 
purs,  and  they  themfelves  behave  peaceably,  they  are  under 

»>  See  the  account  giren  by  Neftor,  in  private  fubjedis  of  the  Pylian  kingdom  ; 

the  elevcnth  book  of  the  Iliad,  of  the  out  of  which  booty  the  king  took  three 

reprifals  made  by  himfelf  on  the  Epeian  hundred  head  of  cattle  for  his  own  de- 

nation;,  from  whom  he  took  a  multi-  mand,  and  the  reft  were  equitably  dU 

tude  of  cattle,   as  a  fatisfaftion  for  a  vided  ainong  the  other  creditors. 
prize  won  at  the  Eiian  games  by  his  fa-         n  Law  of  N.  and  N.  b.  3.  c.  3.  §.  9« 
fiisr  Npleu^,  and  for  debts  due  to  many 
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the  king's  proteftion ;  though  liable  to  be  fcnt  home  whenever 
the  king  fces  occafion.  But  no  fubjcft  of  a  nation  at  war 
with  us  can,  by  the  law  of  nations,  come  into-the  realm,  nor 
can  travel  himfelf  upon  thc  high  feas,  or  fend  his  goods  and 
mcrchandize  from  one  place  to  another,  without  danger  of 
bfeing  feifed  by  our  fubjefts,  unlefs  he  has  letters  of  fafc* 
condu£l ;  which  by  divers  antient  ftatutes  *»  muft  be  granted 
under  the  king's  great  feal  and  inroUed  in  chancery,  or  elfe 
are  of  no  effeft :  the  king  bemg  fuppofed  the  beft  judge 
of  fuch  emergencies,  as  may  deferve  exception  from  the 
general  law  of  arms.  But  paffports  under  the  king's  fign- 
manual,  or  licences  from  his  embaffadors  abroad^  are  now 
more  ufually  obtained,  and  are  .allowed  to  be  of  equal 
vahdity. 

Indeed  the  law  of  England,  as  a  commercial  country, 
pays  a  very  particular  regard  to  foreign  merchants  in  innume» 
rable  inftances.  One  I  cannot  omit  to  mention :  that  by 
tnagna  carta  P  it  is  provided,  that  all  merchants  (unlefs  pub* 
licly  prohibited  before-hand)  ftiall  have  fafe-conduft  to  de- 
part  from,  to  come  into,  to  tarry  in,  and  to  go  through  Eng- 
land,  for  the  exercife  of  merchandize,  without  any  unreay 
fonable  impofts,  except  in  time  of  war :  and,  if  a  war  breaks 
out  between  us  and  their  country,  they  fliall  be  attached  (if 
in  England)  without  harm  of  body  or  goods,  till  the  king  or 
his  chief  jufticiary  be  informed  how  our  merchants  are  treat- 
ed  in  the  land  with  which  we  are  at  war ;  and,  if  ours  be  fe- 
^rure  in  that  land,  they  fhall  be  fecure  in  ours.  This  feems 
to  have  been  a  common  rule  of  equity  among  all  the  northern 
nations  ;  for  we  learn  from  Stiernhook  *i,  that  it  was  a  max- 
im  among  the  Goths  and  Swcdcs,  **  quam  legem  exteri  nobts 
«*  pofuerey  eandem  illis  ponemttsr  But  it  is  fomewhat  extraor- 
dinary,  that  it  fliould  havc  found  a  place  in  magna  carta^  a 
mere  interior  treaty  between  the  king  and  his  natural-born 
•fubjefts  :  which  occafions  the  learned  Montefquieu  to  remark 
with  a  degree  pf  admiration,  "  that  the  Englifli  have  made 


•*  15  Hen.  VI.  c.  3.   \%  Jlen.  VI,         P  c*  30. 
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«  die  protc&ion  of  /oreign  merchants  one  of  the  articles  of 
<«  their  national  liberty '/'  But  iikleed  it  well  juftifies  another 
obfervation  which  he  has  made  %  "  that  the  Englifti  know 
**  better  than  any  other  people  lipon  earth,  how  to  value  at 
^'  the  famc  time  thefe'  three  grcat  advantages,  religion,  li-t 
**  bcrty,  and  commerce,"  Very  diiFerent  from  the  genius 
of  the  Roman  people ;  who  in  their  manners,  their  confti- 
tution,  and  even  in  thtir  laws,  treated  commerce  as  a  diftio- 
norable  employment,  and  prohibited  the  exercife  thereof  to 
pcrfons  of  birth,  or  rank,  or  fortune^:  and  equally  dif- 
ferent  from  the  bigotry  of  the  canonifts,  who  looked  on  trade 
as  inconfiftent  with  chriftianity  ",  and  determined  at  the 
council  of  Melfi,  under  pope  Urban  II,  A.  D,  1 090,  that 
it  was  impofliWe  with  a  fafe  confcience  to  exercife  any 
traffic,  or  foUow  the  profeflion  of  the  law  ^. 

These  are  the  principal  prerogatives  of  the  king  refpedl- 
ing  this  nation's  intercourfe  with  foreign  nations ;  in  all  of 
which  he  is  confidered  as  the  delegate  or  reprefentative  of  his 
peoplc.  But  in  domeftic  afFairs  he  is  confidered  in  a  great 
variety  of  charafters,  and  from  thence  there  arifes  an  abun-» 
dant  number  of  other  prerogatives. 

I.  FiRST,  he  is  a  conftituent  part  of  the  fupreme  legifla- 
tive  power ;  and,  as  fuch,  has  the  prerogative  of  rejefting 
fuch  provifions  in  parHament,  as  he  judges  improper  to  be 
paflTed.  The  expediency  of  which  conftitutioii  has  before  beeii 
evinced  at  large  *.  I  fliali  only  farther  remark,  that  the  king 
is  not  bouiid  by  any  a£l:  of  parliament,  unlefs  he  be  named 
therein  by  fpecial  and  particular  words.  The  moft  general 
words  that  can  be  devifed  ("  any  perfon  or  perfons,  bodies 
♦*  politic,  or  corporate,  isfc*'^)  affeft  not  him  in  the  leaft,  if 

'  Sp.  L«  20.  13.  /  effe  nurcator ^  autji 'voluerit  ejfe,  projici-' 

•  Ibidt  20.  6.  atur  de  ecclefia  Dei.  Decret.  i.  88.  Ii. 

t  Nobiliorei  nataHbus,  et  bomrum  luce         ▼  Falja  fit  poenitentifi  ^iaici']  cum  pe*' 

corfpicuos,  et  patrtmonio  ditioreSypemicio-  nitus  ab  officio  curiali  vel  negotiali  non  re- 

Jum  urbibus  mercimonium  exercere prohibe-  cedit,  quaefire  peccatis  dgi  ulla  ratione  mn 

mus,  C.  4.  63«  3*  pracvaiii»  A£f,ConciI,  apud  JBaron,  c*i6» 
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they  may  tend  to  reftrain  or  diminifli  any  of  his  right^  or  in- 
tcrefts  y.  For  it  would  bc  of  moft  mifchievous  confequencc 
to  the  public,  if  the  ftreugth  of  the  executive  po^er  were 
liable  to  be  turtailed  without  it's  own  exprefs  confent,  by 
conftruftions  and  implications  of  the  fubjeft.  Yet,  where  an 
a£l  of  parliament  is  exprefsly  made  for  thc  prefervation  o£ 
public  rights  and  the  fuppreffion  of  public  wrongs,  and  does, 
not  mterfere  with  the  eftablifhed  rights  of  the  crown^  it  is 
faid  tp  be  binding  as  well  upon  the  king  as  upon  the  fubje£k  *  ; 
and,  likewife,  the  king  may  take  the  benefit  of  any  particu- 
lar  aft,  though  he  be  not  efpecially  named  *, 

11.  The  king  is  confidered,  in  the  next  place,  as  the  gfi- 
neraliffimo,  ox  the  firft  in  ^ilitary  command,  within  the 
kingdom.  The  great  end  pf  fpciety  is  to  prpteft  the  weak- 
iiefs  of  individuals  by  the  united  ftrength  of  the  community : 
and  the  principal  ufe  of  government  is  to  direft  that  united 
ftrength  in  the  beft  and  moft  efFeftual  manner,  to  anfwer  the 
end  propofed  Monarchical  government  is  allowed  to  be  the 
fitteft  of  any  for  this  purpofe  :  it  foUows  therefore,  from  the 
very  end  of  it*s  inftitiition,  that  in  a  monarchy  the  military 
power  muft  be  trufted  in  the  hiahds  of  the  prince, 

In  this  capacity  therefore,  of  general  of  the  kingdom,  the 
king  has  the  fole  power  of  raifing  and  regulating  fleets  and 
armies.  Of  the  manncr  in  which  they  are  raifed  and  regu- 
lated  I  fhall  fpeak  more,  when  I  come  to  confider  the  mili- 
tary  ftate.  We  are  now  only  to  confider  the  prerogative  of 
enlifting  and  of  governing  them  :  which  indeed  was  difputed 
and  claimed,  contrary  to  all  reafon  and  precedent,  by  the  long 
parliament  of  king  Charles  I ;  but,  upon  the  reftoration  of 
his  fon,  was  folemnly  declared  by  the  ftatute  13  Car.  II. 
c.  6.  to  be  in  the  king  alone:  for  that  the  fole  fupreme  go* 
vernment  and  command  of  the  militia  within  all  his  majefty^s 
realms  and  dominions,  and  of  all  forccs  by  fea  and  land,  and 
of  all  forts  and  places  of  ftrength,  ever  was  and  is  the  un-^ 
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doubted  right  of  his  majefty,  and  his  royal  predeceflbrs,  king$ 
jind  queens  of  England;  and  thafboth  or  either  houfe  pf 
parliainent  c^nnot,  nor  ought  to,  pretend  to  the  fame. 

This  ft^tute,  it  is  pbvious  to  obferve,  extends  not  only  tq 
fleets  and  armies,  but  alfp  to  forts,  and  other  places  of 
ftrength,  within  the  realm ;  the  fole  prerogative  as  well  of 
erefting,  as  maiming  and  govetning  pf  which,  belongs  to 
the  king  in  his  capacity  of  general  of  the  kingdpm  ** :  and  all 
lands  wera  formerly  fubjeft  to  a  tax,  for  building  pf  caftles 
wherever  the  king  thought  proper.  This  was  one  of  the  three 
fhings,  from  cpntributing  to  the  performance  of  which  no 
lands  were  jjxernpted ;  and .  therefore  called  by  our  Saxon 
anceftors  the  trinoda  necejjitas :  fc.  pontis  reparatioy  arcis  con* 
JiruBioy  et  expeditio  contra  hoflem  *^.  And  this  they  were  called 
upon  to  do  fo  often,  that,  as  fir  Edward  Coke  from  JM.  Pa- 
ris  aflures  u^^,  there  were  in  the  time  of  Henry  II.  1115 
caftles  fubfiftjjig  in  England,  The  inconveniencies  of  which, 
when  granted  out  to  private  fubjefts,  the  lordly  barons  of 
thofe  times,  were  feverely  felt  by  the  whole  kingdom ;  for,  as 
William  of  Newburgh  remarks  in  the  reign  of  king  Stephen, 
5*  erant  in  Anglia  quodammodo  tot  reges  vel  potius  tyranniy  quot 
f  domini  cqftellorum ;"  but  it  was  felt  by  none  morc  fenfibly 
than  by  two  fucceeding  princes,  king  John  and  king  Henry  III. 
And  therefore,  the  greateft  part  of  them  being  demolifhed 
\n  the  barons*  wars,  the  kings  of  after«-times  have  been  very 
cautious  of  fuffering  them  tp  be  rebuilt  in  a  fortified  man- 
ner :  and  fir  Edward  Cpke  lays  it  down  *,  that  no  fubjeft 
can  build  a  caftle,  or  houfe  of  ftrength  imbattled,  or  other 
fortrefs  defenfible,  without  the  licence  of  the  king ;  for  the 
flanger  which  paight  enfue,  if  eyery  n^an  at  his  pleafurc 
jnight  do  it. 

It  is  partly  upon  the  fame,  and  partly  upon  a  fifcal  foun- 
^ation,  to  fecure  his  marine  revenue,  that  the  king  has  th^ 
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jrrcTogative  of  appointing  p&rts  and  havensy  or  fuch  places 
only,  for  perfons  and  merchandize  to  pafs  into  and  out  of 
the  realm,  as  he  in  his  wifdom  fees  proper.  Bythe  feodal 
law  all  navigable  rivers  and  havens  were  computed  among 
the  regaha  ^j  and  were  fubjeft  to  the  fovereign  of  the  ftate. 
And  in  England  it  hath  ^lways  been  holden,  that  the  king  is 
lord  of  the  whole  fhore  ?,  and  particularly  is  the  guardian  of 
the  ports  and  havens,  which  are  the  inlets  and  gates  of  the 
realm  ^  :  and  therefore,  fo  early  as  the  reign  of  king  John, 
we  find  fhips  feifed  by  the  king's  ofBcers  for  putting  in  at  a 
place  that  was  not  a  legal  port  *.  Thefe  legal  ports  werc 
«ndoubtedly  at  firft  afTigned  by  the  crown  j  fince  to  each  of 
them  a  court  of  portmote  is  incident  ^y  the  jurifdiftion  of 
which  muft  flow  from  the  royal  authority  :  the  great  portsoi 
the  fea  are  alfo  referred  to,  as  well  known  and  cftablifhed, 
by  ftatute  4  Hen.  IV.  c.  20.  which  prohibits  the  landing 
eifewhere  under  pain  of  confifcation  :  and  the  ftatute  i  Eliz. 
c.  1 1  •  recites,  that  the  franchife  of  lading  and  difcharging 
had  been  frequently  granted  by  the  crown. 

BUT  though  the  king  had  a  power  of  granting  the  fran- 
chife  of  havens  and  ports,  yet  hc  had  not  the  power  of  re- 
fumption,  or  of  narrolving  and  confining  their  Hmits  when 
once  eftablifhed ;  but  any  perfon  had  a  right  to  load  of  dif- 
charge  his  mcrchandize  in  any  part  of  the  haven  :  whereby 
the  revenue'  of  the  cuftoms  was  much  impaired  and  dimi- 
nifhcd,  by  fraudulent  landings  in  obfcure  and  private  cor-» 
ners.  This  occaGoned  the  ftatutes  of  i  Eliz.  c.  ii.  and 
13  &  14  Car.  II.  c.  II.  §.  14.  wbich  cnable  the  crown  by 
commifTion  to  afcertain  the  limits  of  all  ports,  and  to  affign 
proper  wharfs  and  quays  in  each  port,  for  the  exclufive 
knding  and  loading  of  merchandize. 

The  ereftion  of  beacons,  light-houfes,  and  fca-marks,  4S 
silfo  a  branch  of  thc  royai  prerogativc :  whereof  the  firft  wa$ 

'  a  Feud*  t,  56.  Crag.  1,  15,  15,      •       i  Madox.  hift.  cxch.  530t 
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antiently  ufcd  in  ordcr  to  alarm  the  country,  in  cafe  of  thc 
approach  of  an  cnemy  •,  and  all  of  them  atre  fignally  ufcful 
in  guiding  and  preferving  vcflels  at  fca  by  night  as  well  as  by 
day.  For  this  purpofe  the  king  hath  the  exclufive  power, 
by  commiffion  under  his  great  feal ',  to  caufe  them  to  bc 
crefted  in  fit  and  convenient  placcs  "*,  as  well  upon  the  lands 
of  thc  fubjefl:  as  upon  thc  demefnes  of  the  crown  :  which 
power  is  ufually  vefted  by  letters  patent  in  the  office  of  lord 
high  admiral\  And  by  ftatute  8  Eliz.  c.  13.  the  corppra- 
tion  of  the  trinity-houfe  are  impowered  to  fct  up  any  beacons 
or  fea-marks  whercvcr  they  fliall  think  them  neceflary ;  and.  * 
if  the  owncr  of  the  land  or  any  other  perfon  fhall  deftroy 
them,  or  fhall  takc  down  any  ftceple,  trcc,  or  other  known 
fea-mark,  hc  fhall  forfeit  lop/,  or  in  cafe  of  inability  to  pay 
it,  fhall  be  ipfofaElo  outlawed.  • 

To  this  branch  of  thc  prerogative  may  alfo  be  referrcd  the 
power  vefte:d  in  his  majcfty,  by  ftatutes  12  Car.  II.  c.  4.  and 
29  Geo.  II.  c.  16.  of  prohibiting  the  exportation  of  arms  or 
ammunition  out  of  this  kingdom,  under  fevere  penaltics :  and 
likcwife  the  right  which  thc  king  has,  whenevcr  he  fees  pro- 
per,  of  confining  his  fubjcfts  to  ftay  within  the  rcahn,  or  of 
rccalling  them  when  bcyond  the  feas.  By  the  common  law  °, 
every  man  may  go  out  of  the  rcalm  for  whatcver  caufe  hc 
pleafeth,  without  obtaining  the  king's  leavc  \  provided  hc  is 
undcr  no  injundlion  of  ftaying  at  home :  (which  hbcrty  was 
exprefsly  declared  in  king  John's  great  charter,  though  left 
out  in  that  of  Henry  III)  but,  becaufe  that  cvery  man  ought 
of  right  to  defcnd  the  king  and  his  realm,  therefore  the  king 
at  his  pleafure  may  command  him  by  his  writ  that  hc  go  ilot 
beyond  the  feas,  or  out  of  the  realm,  without  licence  5  and, 
if  he  do  the  contrary,  hc  Ihall  be  puniflied  for  difobeying  thai 
king's  command.  Somc  perfons  there  antiently  were,  that, 
by  reafon  of  their  ftations,  were  under  a  perpetual  prohibition 
of  going  abroad  without  Uccnce  obtained ;  among  whigh  were 
reckoned  all  peers,  on  account  of  their  being  counfellors  o{ 

1  3lnft.'204.     4lnft.  148.  »  Sid.  158.     4  Inlh  149. 
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thc  crown ;  all  knights,  who  were  bound  to  defend  the  king- 
<lom  frora  invafions;  all  ecclefiaftics,  who  werc  exprefsly 
confined  by  tl^e  fourth  chapter  of  the  conftituGons  of  Claren- 
Aon,  on  account  of  their  attachment  in  the  times  of  popery 
to  the  fee  of  Romc ;  all  archers  and  othcr  artificers,  left  they 
Ihould  inftruft  foreigners  to  rival  us  in  their  feveral  trades  and 
manufaftiires.  Thi«  was  law  in  the  times  of  Britton  p,  who 
wrote  in  thc  reign  of  Edward  I :.  and  fir  Edward  Coke  *»  gnres 
us  many  inftances  to  this  efFe£l  in  the  time  of  Edward  III, 
In  the  fucceeding  reign  thc  affair  of  travelling  wore  a  very 
jdifferent  afpeft  :  an  aft  of  parliament  being  made  ^,  forbid^ 
ding  all  perfons  whatever  to  go  abroad  without  licence  5  except 
x>nly  the  lords  and  other  great  men  of  the  realm  j  and  truc 
and  notable  merchants ;  and  the  king's  foldiers.  But  this 
zQl  was  repealed  by  the  ftatute  4  Jac.  I.  c.  i.  And  atprefent 
cvery  body  has,  or  at  leaft  affumes,  the  liberty  of  going 
abroad  when  he  pleafes.  Yet  undoubtedly  if  the  king,  by 
w^it  of  ne  exeat  regnumy  undcr  his  great  feal  or  privy  feal, 
thinks  proper  to  prohibit  him  from  fo  doing  ;  or  if  the  king 
fends  a  writ  to  any  man,  when  abroad,  commanding  his  re- 
turn ;  and  in  either  cafe  the  fubjeft  difobeys ;  it  is  a  high 
contempt  of  the  king's  prerogative,  for  which  the  offender's 
lands  fliall  be  feifed  till  he  return  j  and  then  he  is  liable  tQ 
fine  and  imprifonment  % 

III.  Another  capacity,  in  which  the  king  is  confidered 
in  domeftic  affairs,  is  as  the  fountain  of  juftice  and  general 
confervator  of  the  peace  of  the  kingdom.  By  the  fountain  of 
juftice  the  law  docs  not  mean  the  author  or  origimly  but  only 
the  difiributor.  Juftice  is  not  derived  from  the  king,  as  from 
Yi^free  gift ;  but  he  is  the  fteward  of  the  public,  to  difpenfe 
it  to  whom  it  is  due  ^  He  is  not  the  fpring,  but  the  refer-T 
yoir  j  from  whence  right  and  equity  are  condufted,  by  a 
thoufand  channels,  to  every  individual.  The  original  power 
gf  judicatv^re,  by  the  fundamental  principlcs  of  fociety,  is 

P  c.  123.  t  Ad  boc  autem  creatuf  eft  et  eleffus,  ut 
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lodged  \n  the  fociety  at  large :  but  as  it  would  be  impradli- 
cable  to  render  complete  juftice  to  every  individual,  by  the 
people  in  their  coUeftive  capacity,  therefore  every  nation  has 
committed  that  power  to  certain  fele£l:  magiftrates,  who  with 
more  eafe  and  expedition  can  hear  and  determine  complaints  $ 
and  in  England  this  authority  has  immemorially  been  exer- 
cifed  by  the  king  or  his  fubftitutes.  He  therefore  has  alonel  * 
the  right  of  erefting  courts  of  judicature :  for,  though  the 
conftitution  of  the  kingdom  hath  intrufted  him  with  the 
whole  executive  power  of  the  laws,  it  is  impoffible,  as  well 
as  improper,  that  he  fhould  perfonally  carry  into  executiorl 
this  great  and  extenfive  truft  :  it  is  confequently  neceflary, 
that  courts  fliould  be  ere£led,  to  affift  him  in  executing  th.i$ 
f  oiver ;  and  equally  neceflary,  that,  if  erefted,  they  fhould 
be  erefted  by  his  authority.  And  hence  it  is,  that  all  jurif- 
diftions  of  courts  are  either  mediately  or  immediately  derived 
from  the  crown,  their  proceedings  run  generally  in  the  king's 
name,  they  pafs  under  his  feal,  and  are  executed  by  his  officcrs. 

It  is  ptobable,  and  almoft  certain,  that  in  very  early  times^ 
before  our  conftitution  arrived  at  it's  full  perfe6i:ion,  our  kings 
in  perfon  often  heard  and-determined  caufes  between  party 
and  party.  But  at  prefent,  by  the  long  and  uniform  ufage  of 
many  ages,  our  kings  have  delegated  their  whole  judicial 
power  to  the  judges  of  their  feveral  courts  ;  which  are  thc 
grand  depofitaries  of  the  fundamental  laws  of  the  kingdom,  and 
have g^ined  a knownand  ftated jurifdiftion,  regulatcd by  cer- 
tain  and  eftablifhed  rules,  which  the  crown  itfelf  cannot  now 
alter  but  by  aft  of  parliament ".  And,  in  order  to  maintain 
both  the  dignity  and  independence  of  the  judges  in  the  fupe- 
rior  courts,  it  is  enafted  by  the  ftatute  13  W.  IIL  c.  2.  that 
their  commiffions  fliall  be  made  (not,  as  formerly,  durante 
bene  placitOy  but)  quamdiu  hene  fe  gejjerinty  and  their  falaries 
afcertained  and  eftabliffied  5  but  that  it  may  be  lawful  to  re- 
move  them  on  the  addrefs  of  both  houfes  of  parliament.  And 
now,  by  the  noble  improvements  of  that  law  in  the  ftatute  of 
X  Geo.  III.  c.  ^23.  enafted  at  the  earneft  recommepdation  of 

«  2  Hawk.  P.  C.  2. 
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the  king  himfelf  from  the  throne,  the  judges  are  continued  ia 
their  ofEces  during  their  good  behaviour,  notwkhftanding 
any  demife  of  the  crown,  (which  was  formerly  held  ^  imme- 
diately  to  vacate  their  feats)  and  their  fuU  falaries  are  abfo- 
lutely  fecured  to  them  during  the  continuance  of  their  com- 
miffions;  his  majefty  havingbeen  pleafed  to  declarc,  that 
*^  he  looked  upon  the  independence  and  uprightnefs  of  the 
**  judges,  as  eflential  to  the  impartial  adminiftration  of  juf- 
*^  tice ;  as  one  of  the  beft  fecurities  of  the  rights  and  liberties 
•*  of  his  fubjects ;  and  as  moft  conducive  to  thc  honour  of 
**  the  crown  *.'* 

In  criminal  proceediitgs,  or  profecutions  for  ofFences,  it 
would  ftill  be  a  higher  abfurdity,  if  the  king  perfonally  fate 
in  judgment ;  becaufe  in  regard  to  thefe  he  appears  in  another 
capacity,  that  of  profecutor.  All  ofFences  are  either  againft 
the  king's  peace,  or  his  crown  and  dignity :  and  are  fo  laid  in 
every  indiftment.  For  though  in  their  confequences  they 
generally  feem  (except  in  the  cafe  of  treafon  and  a  very  few 
others)  to  bc  rather  ofFerices  againft  the  kingdom  than  the 
king;  yet,  as  the  public,  which  is  an  invifible  body,  has 
delegated  all  it's  power  and  rights,  with  regard  to  the  execu- 
tion  of  the  laws,  to  one  vifible  magiftrate,  all  affronts  to 
that  power,  and  breaches  of  thofe  rights,  arc  imraediately 
ofFences  againft  him,  to  whom  they  are  fo  dclegated  by  the 
pnblic.  He  is  therefore  the  proper  perfon  to  profecute  for 
all  public  ofFences  and  breaches  of  the  peace,  being  the  per- 
fon  injured  in  the  eye  of  thd  law.  And  this  notion  was  car- 
ried  fo  far  in  the  old  Gothic^conftitution,  (wherein  the  king  • 
was  bound  by  his  coronation  oath  to  conferve  the  peace)  that 
in  cafe  of  any  forcible  injury  offered  to  the  perfoii  of  a  fellow 
fubjeft,  the  offender  was  accufed  of  a  kind  of  perjury,  in 
having  violated  the  king's  coronation  oath ;  dtcehatur  fregijfe 
juramentum  regis  juratum  ^.     And  hence  alfo  arifes  another 

"w  Lord  Raym.  747.  fo  alfo,  when  the  chief  juftice  Thorpe 

X  Com.  Journ.  3  Mar.  1761.  was  condemned  to  be  hangedfor  bribery, 

y  Stiernh.  dejure  Goth,  /.  3.  f.  3.  A  he  was  {a\dfacramcntum  dcmim  regh  frt» 

notion  fomewhat  fimilar  to  this  may  be  gl[fe*     Rot,  ParU  25  Fdw,  IIL 

found  in  the  mirror.  c.  i.  §.  5,     And 
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branch  of  the  prerogative,  that  oi  pardonwg  offences ;  for  it 
i$  reafonable  that  he  only  who  is  injured  fliould  have  thc 
power  of  forgiving.  Of  profecutions  and  pardons  I  fliall 
treat  more  at  large  hereafter ;  and  only  mention  them  here, 
in  this  curfory  manner,  to  fliew  the  conftitutional  grounds  of 
this  powet  of  the  crown,  and  how  regularly  conne£ted  all 
the  linkJs  are  in  this  vaft  chain  of  prerogative. 

In  this  diftinft  and  feparate  exiftence  of  the  judicial  power 
in  a  peculiar  body  of  men,  nominated  indeed,  but  not  re- 
movable  at  pleafure,  by  thc  crown,  confifl:s  one  main  pre- 
fervative  of  the  pubHc  liberty;  which  cannot  fubfift  long  in 
any  ftate,  unlefs  the  adminiftration  of  common  juftice  be  in 
fome  degree  feparated  both  from  the  legiflative  and  alfo  from 
the  executive  power.     Were  it  joined  with  the  legiflative, 
the  Hfe,  liberty,  and  property,  of  the  fubjeft  would  be  in  the 
hands  of  arbitrary  judges,  whofe  decifions  would  be  then  re- 
gulated  only  by  their  own  opinions,  and  not  by  any  funda- 
mental  prlnciples  of  law ;  which,  though  legiflators  may  de- 
part  from,  yet  judges  are  bound  to  obferve.     Were  it  jojned 
with  the  executive^  this  union  might  foon  be  an  over-bal- 
lance  for  the  legiflative.     For  which  reafon,  by  the  ftatute  of 
1 6  Car.  I.  c.  i  o.  which  aboHflied  the  court  of  ftar-chamber, 
eff^eftual  care  is  taken  to  remove  alljudicialpowerout  of  the 
hands  of  the  king's  privy  council ;  who,  as  then  was  evident 
from  recent  inftances,  might  foon  be  inclined  to  pronounce 
that  for  law,  which  was  moft  agreeable  to  the  prince  or  his  of- 
ficers.   Nothing  therefore  is  more  to  be  avoided,  in  a  free  con- 
ftitution,  than  uniting  the  provinces  of  a  judge  and  a  minifter 
of  ftate.  And  indeed,  that  the  abfolute  power,  claimed  and  ex- 
ercifed  in  a  neighbouring  nation,  is  more  tolerable  than  that 
of  the  eaftern  empires,  is  in  great  meafure  owing  to  their 
havlng  vefted  the  judicial  power  in  their  parliaments,  a  body 
feparate  and  diftinft  from  both  the  legiflative  and  executive : 
and,  if  ever  that  nation  recovers  it's  former  liberty,  it  will 
owc  it  to  the  efibrts  of  thofe  afliemblies.     In  Turkey,  where 
cvery  thing  is  centered  in  the  fultan  or  his  minifters,  de- 
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fpotic  power  is  in  it's  meridiani*  and  wears  a  more  dreadfut 

afped. 

••  . '  '  .  •    ' 

A  coN$EQUENCfe  of  this  prerogativc  is  the  lcgal  uiiquity  oi 

the  king.     His  majefty,  in  the  eye  of  the  law,  is  always  pre- 

fent  in  all  his  courts,  though  he  cahnot  perfonally  diftribut^ 

juftice*.     His  judges  are  the  mirror  by  which  ihe  king*s 

.  image  is  reflefted.     It  is  the  regal  ofEce,  and  not  the  royal 

perfon,  that  is  always  prefent  in  cburt,  always  ready  to  under- 

take  profecutions,  or  pronouncie  judgment,  foir  the  benefit 

and  proteftion  bf  the  fubjeft.     And  from  this  ubiquity  it 

f oUows,  that  the  king  can  never  be  nonfuit  * ;  for  a  nonfuit 

is  the  defertion  of  the  fuit  or  aftion  by  the  non-appearance  of 

the  plaintifFin  court.     For  the  fame  reafon  alfo,  in  the  forms- 

of  legal  proceedings,  the  king  is  not  faid  to  appear  by  his  at^ 

torneyy  as  other  men  do  \  for  in  contemplation  of  law  he  i$ 

always  prefent  in  court  ^* 

From  the  fame  original,  of  the  king*s  being  the  fountairf 
of  juftice,  we  may  alfo  deduce  the  prerogative  of  iiTuingpro-- 
clamations,  which  is  vefted  in  the  king  alone.  Thefe  pro- 
clamations  have  then  a  binding  force^  when  (as  fir  Edward 
Coke  'obferves  ^)  they  ate  grounded  upon  and  cnforce  the 
laws  of  the  realm.  For,  tKough  the  making  of  laws  is  en- 
tirely  the  work  of  a  diftinft  part,  the  legiflative  branch,  of  the 
fovereign  power,  yet  the  manner,  time,  and  circumftances  of 
putting  thofe  laws  in  execution  muft  frequently  be  lefc  to  the 
difcretion  of  the  executive  magiftrate.  And  therefore  his 
conftitutions  or  edifts  concerning  thefe  points,  which  wc 
call  proclamations,  are  binding  upon  the  fubje«ii,  where  they 
do  not  either  contradift  the  old  laws  or  tend  to  eftablifti  new 
ones ;  but  only  enforce  the  execution  of  fuch  laws  as  are  al-^ 
ready  in  being,  in  fuch  marlner  as  the  king  fhall  judge  neGef* 
fary.  Thus  the  eftablifhed  law  is,  that  the  king  may  prohibit 
any  of  his  fubjefts  from  leaving  the  realm :  a  proclamation 
therefore  forbidding  this  in  general  for  three  weeka,  by  laying 
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an  embargo  upon  all  fliipping  in  time  of  war  **,  wiU  be  equally 
binding  as  an  a<St  of  parliament,  bccaufc  founded  upon  a  prior 
law.  But  a  proclamation  to  lay  an  embargo  in  ,time  of  peace 
upon  all  veilels  laden  with  wheat  (though  in  the  time  of  a 
public  fcarcity)  being  contrary  to  law,  and  particularly  to 
ftatute  22  Car.  II.  c.  13.  the  advifers  of  fuch  a  proclamSltion 
and  all  perfons  afting  under  it,  found  it  neceffary  to  be  in- 
demnificd  by  a  fpecial  a£l:  of  parliament,  7  Geo.  III.  c.  7.  A 
proclamation  for  difarming  papifls  is  alfo  binding,  being  only 
in.  execution  of  what  the  legiilature  has  firft  ordained :  but  a 
proclamation  for  allowing  arms  to  papifts,  or  for  difarming 
any  proteftant  fubjet^s,  will  not  bind;  becaufe.the  firft 
would  be  to  affume  a  difpenfing  power,  the  latter  a  legifla- 
tive  one ;  to  the  vefting  of  either  of  which  in  any  fingle  per- 
fon  the  laws  of  England  are  abfolutely  ftrangers.  Indeed  by 
the  ftatute  3 1  Hcn.  VIII.  c.  8.  it  was  ena£tcd,  that  the  king'3 
proclamations  fhould  have  the  force  of  a£^s  of  parliament :  a 
ftatute,  which  was  calculated  to  introduce  the  moft  defpotic 
tyranny  j  and  which  muft  have  proved  fatal  to  the  liberties 
of  this  kingdom,  had  it  not  becn  luckily  rcpealcd  )h  the  mi«- 
nority  of  his  fuccefibr,  about  five  years  after  ^. 

IV,  The  king  is  likewife  the  fountain  of  honour,'  of  of- 
fice,  and  of  privilege :  and  this  in  a  different  fenfe  from  that 
wherein  he  is  ftiled  the  fountain  of  juftice  j  for  hcre  he  is 
really  thc  parent  of  them.  Itis  impoflible  that  government 
can  be  maintained  without  a  due  fubordination  of  rank ;  that 
the  people  may  know  and  diftinguifli  fuch  as  are  fet  over 
them,  in  brder  to  yield  them  their  due  refpeft  and  obedience ; 
and  alfo  that  the  ofiicers  themfeives,  being  encouraged  by 
cmulation  and  the  hopes  of  fuperiority,  may  the  better  dif- 
chargc  their  funftions:  and  the  law  fuppofes,  that  no  onc 
can  be  fo  good  a  judge  of  their  feveral  merits  and  fervices,  as 
the  king  himfelf  who  employs  them.  It  has  thercfore  in- 
truftcd  with  him  the  folc  powcr  of  conferring  dignities  and 
honours,  in  confideiTce  that  he  will  beftow  them  upon  none, 
but  fuch  as  deferve  them.     And  therefore  all  degrees  of  no- 

<  4  Mod.  177.  179,  «  Stat.  I  Edw.  VI.  c.  12. 
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bility,  of  knighthood,  and  other  titles,  arc  rcceived  by  im- 
mediate  grant  from  the  crown :  either  cxpreffed  in  writing, 
by  writs  or  letters  patent,  as  in  the  crcations  of  peers  and 
baronets  ;  or  by  corporeal  inveftiture,  as  in  the  creation  of  a 
fimple  knight. 

From  the  fame  principle  alfo  arifes  the  prerogative  of 
crefting  and  difpofing  of  offices :  for  honours  and  offices  are 
in  their  nature  convertible  and  fynonymous.  AU  offices  un- 
der  the  crown  carry  in  the  eye  of  the  law  an  honour  along 
with  them ;  becaufe  they  imply  a  fuperiority  of  parts  and 
abilities,  being  fuppofed  to  be  always  fiUed  with  thofe  that 
are  moft  able  to  execute  them.  And,  on  the  other  hand,  all 
'honours  in  their  original  had  duties  or  offices  annexed  to 
them :  an  earl,  cotnesy  was  the  confervator  or  govemor  of  a 
county  ;  and  a  knight,  milesj  was  bound  to  attend  the  king 
in  his  wars.  For  the  fame  reafon  therefore  that  honours  are 
in  the  difpofal  of  tbe  king,  offices  ought  to  be  fo  likewife ; 
and  as  tlie  king  may  create  ^iew  titles,  fo  may  he  create  new 
offices :  but  with  this  reftriftion,  that  he  cannot  create  ncw 
offices  withnew»fees  annexed  to  them,  nor  annex  new  fees 
to  old  offices;  for  this  would  be  a  tax  upon  the  fubje£l> 
which  cannot  be  impofed  but  by  aft  of  parliament  ^.  Where- 
fore,  in  1 3  Hen.  IV,  a  new  office  being  created  by  the  king's 
lettevs  patent  for  meafuring  cloths,  with  a  new  fee  for  thc 
famcj  the  letters  patent  were,  on  account  of  the  new  fee,  re- 
voked  and  declarcd  void  in  parliament. 

Upon  the  fame,  or  a  like  reafon,  the  king  lias  alfo  thc 
prerogative  of  conferring  privileges  upon  private  perfons. 
Such  as  granting  place  or  precedence  to  any  of  his  fubjefls, 
-as  fhall  feem  good  to  his  royal.wifdom^:  or  fuch  as  con- 
verting  aliens,  or  perfons  born  out  of  thc  king's  dominions, 
into  denizens ;  whereby  fome  very  confiderable  privileges  of 
natural-born  fubjefts  are  conferred  upon  them.  ,  Such  alfo  is 
the  prerogative  of  ereft ing  corporaticnvS  ;  whereby  a  number 
of  privatc  perfons  are  united  and  knit  together,  and  enjoy 
many  liberties,  powers,  and  immunities  in  their  politic  ca- 

f  z  Inft.  533.  g  4  Inft.  361. 
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pacity,  which  they  were  utterly  incapable  of  in  their  natural» 
Of  aliens,  denizens,  natural-born,  and  naturalized  fubjeftsi  I 
Ihall  fpeak  more  largely  in  a  fubfequent  chapter  j  as  alfoof  cor- 
porations  at  the  clofe  of  this  book  of  our  commeiltaries.  I  now 
only  mention  them  incidentally,  in  order  to  remark  the  king's 
prerogativc  6f  makingtheih  ;  which  is  grounded  upon  this 
foundation,  that  the  king,  having  the  fole  adminiftration  of  the 
government  in  his  han^s,  is  the  beft  and  the  onlyjudge,in  what 
capacities,  with  what  privileges,  and  under  what  diftinftions, 
his  pedple  are  the  beft  qualified  to  ferve,  and  to  a£k  under  him. 
A  principle,  which  was  carried  fo  far  by  the  imperial  law,  that 
it  was  determined  to  be  the  crime  of  facrilege,  even  to  doubt 
whether  thc  prince  had  appointed  proper  ofEcers  in  the  ftate*'. 

V.  Another  light,  in  which  the  laws  of  England  con- 
fider  thc  king  with  regard  to  domeftic  concerns,  is  as  the  ar- 
biter  of  commerce,  By  commerce,  I  at  prefent  mean  do- 
meftic  commerce  only.  It  would  lead  me  into  too  large  a 
field,  if  I  were  to  attempt  to  enter  upon  the  nature  of  foreign 
trade,  it'8  privileges,  regulations,  and  reftriftions ;  and  would 
be  alfo  quite  befide  the  purpofe  of  thefe  commentaries,  which 
are  confined  to  the  laws  of  England  :  whereas  no  municipal 
laws  can  be  fufHcient  to  order  and  deterpiine  the  very  ex- 
tenfive  and  complicated  afFairs  of  traflic  and  merchandize ; 
neither  can  they  have  a  proper  authority  for  this  purpofe. 
For,  as  thefe  are  tranfaftions  carried  on  between  fubjefts  of 
independent  ftates,  the  municipal  laws  of  one  will  not  be  re- 
garded  by  the  other.  For  which  reafon  the  afFairs  of  com- 
merce  are  regulated  by  a  law  of  their  own,  called  the  law 
merchant  or  lex  mercatoriay  wjiich  all  nations  agree  \n  and 
take  notice  of.  And  in  particular  it  is  held  to.be  part  of  the 
law  of  England,  which  decides  the  caufes  of  merchants  by 
the  general  rules  which  obtain  in  all  commercial  countries ; 
and  that  often  even  in  matters  relating  to  domeftic  trade,  as 
for  inftance  with  regard  to  the  drawing,  the  acceptancc,  and 
the  transfer,  of  inland  bills  of  exchange  *. 

^  Dtfputare  de  pnncipati  judido  non  C»  9^  S9.  3. 
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WiTH  U9  ift  Englandji,  the  king*s  prerogativc,  fo  far  as  it 
relatcs  to  mcre  domeftic  commcrcc,  will  fall  principaDy  un- 
dcr  thc  follOwing  articles. 

FiRST,  the  eftablilhmcnl  of  public  marts,  or  phces  of  bvy- 
iog  and  felling,  fuch  as  markets  and  fairs,  with  the  tolls  tbere- 
unto  belonging.  Thefe  can  only  be  fct  up  by  virtue  of  thc 
king*s  grant,  or  by  long  and  immemorial  ufage  and  prefcrip- 
tion,  which  prefuppofes  fuch  a  grant  ^.  The  limitation  of 
thefc  public  reforts,  to  fnch  time  and  foch  place  as  may  be 
moft  convcnient  for  the  ncighbourhood,  forms  a  part  of 
oeconomics,  or  domeftic  polity ;  which,  coniidering  the  king- 
dom  as  a  large  family,  and  the  king  as  the  mafter  of  it,  he 
clearly  has  a  right  to  difpofe  and  order  as  he  pleafes. 

Secondly,  the  regulation  of  weights  and  meafures. 
Thefe,  for  the  advantage  of  the  public,  ought  to  be  univer- 
fally  the  fame  througliout  the  kingdom  \  being  the  general 
criterions  which  reduce  all  things  to  the  fame  or  an  equiva- 
lent  value.  But,  as  weight  and  meafure  are  things  in  their 
nature  arbitrary  and  uncertain,  it  is  therefore  expedient  that 
they  be  rcduced  to  fome  fixed  rule  or  ftandard  :  which  ftand- 
ard  it  is  impoflible  to  fix  by  aiiy  written  law  or  oral  proclama- 
tion ;  for  no  man  can,  by  words  only,  give  another  an  adc- 
quate  idea  of  a  foot-rule,  or  a  pound-weight.  It  is  thereforc 
neceflary  to  have  recourfe  to  fome  vifible,  palpable,  materiat 
ftandard  \  by  forming  a  comparifon  with  which,  all  weights 
and  meafures  may  bc  reduccd  to  one  uniform  fize :  and  thc 
prerQgative  of  fixing  this  ftandard  our  antient  law  vefted  ia 
the  crown,  as  in  Nonnandy  it  belonged  to  the  duke  *•  Thi» 
ftandard  was  originally  kept  at  Winchefter  :  and  we  find  in 
thc  laws  of  king  Edgar  ",  near  a  century  before  the  conqueft, 
an  injunftion  that  the  one  meafure,  which  was  kept  at 
Winchefter,  fliould  be  obferved  throttghout  the  reakn.  Moft 
nations  have  regulated  the  ftandard  of  meafures  of  length  by 
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comparifoja  ivith  the  parts  of  the  human  body  5  as  the  palm# 
the  haad^  the  fpan^  the  fbot^  the  cubit^  the  ell^  (fdnaj  or 
arm)  the  pace,  and  the  fathom.  But,  as  thefe  are  of  differ- 
ent  dimenfians  in  men  of  -difFerent  proportions,  our  antient 
Jiiftorians.**  infcwrm  us,  that  a  new  ftandard  of  longitudiual 
meafure  was  afcertained  by  king  Henry  the  firft  ;  who  comr 
manded  that  the  ulm  or  antient  elL  which  anfwers  to  the 
modern  yard,  Ihould  be  made  of  the  exafl  length  of  his  ow^ 
arm.  And,  one  ftandard  of  meafures  of  length  bcing  gained^ 
all  others  are  eafily  derived  from  thence  5  tfaofe  of  great<jr 
Jength  by  multiplying,  thofe  of  lefs  by  fubdividing,  that  ori- 
ginal  ftandard.  Thu$,  by  the  fta,tute  calicd  compofitio  idna^ 
rum  et  perticarumi  five  yards  and  a  half  raaJce  a  perch ;  and 
the  yard  is  jTubdivided  into  three  feet,  and  cach  fbot  int© 
twdve  inches ;  which  inches  will  be  each  of  t-he  length  of 
three  grains  of  barley.,  Superficial  meafures  are  derived  by 
/quaring,  thofe  of  length  j  and  meafures  of  capacity  by  cubing 
them.  Thc  ftandard  of  wcights  was  originally  takcn  fron^ 
Koacxi^  of  wheat,  whence  thc  loweft  denomination  of  weight$ 
wc  haye  is  ftill  callcd  a  ^rain ;  thirty-two  of  which  aare  di- 
re<^ied,  by  the  ftatute  called  compofitio  menfuraruniy  to  com*- 
fok  a  penny  weight,  wherepf  twenty  make  an  -ounce^ 
^elve  ounces  a  pound,  and  fo  upwards.  And  upon  thefe 
prificiples  the  firft  ftandards  were  made;  which,  being  ori- 
ginally  fo  fiKed  by  the  crown,  thcir  f ubfequent  regulations 
h^ve  been  gcnerally  made  by  the  king  in  parliament.  Tho^ 
under  king  Richard  I,  in  his  parliament  holden  at  Weftmin- 
fter,  A.  JD.  j  197,  4t  was  ordained  dhat  -there  fhoukl  be  only 
^nc  wcight  and  one  meafure  throughout  the  kingdom,  anfl 
diat  the  cuftody  of  the  affife'or  ftandard  of  wcights  and  mca^ 
fures  'fhoukl  be  committed  to  certain  perfons  in  every  city  and 
borough  ** ;  from  whencc  -thc  antient  ofEcc  of  the  king's  aul- 
nagcr  fecms  to  have  becn  derived,  whofc  <3tity  it  -was,  for  a 
ccrtain  fee,  to  meafur^  all  cloths  madc  for -falc,  till  the  ofiicc 
was  aboliftied  by  the  ftatute  11  &  12  W.  IIl.  c.  20.  In 
'king  John's  timc  this  ordinancc  of  king  Richard  was  ^e* 

n  Wiil.  ACalmfl}.  in*a.ita  Hen*  /.         o  Hoved.  Matth«  Parls* 
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quently  difpcnfcd  with  for  moncyP;  which  occafioned  a 
provifion  to  be  madc  for  inforcing  it,  in  the  great  chartcrs  of 
king  John  and  his  fon^».  Thcfc  original  ftandards  wcrc 
callcd  pondus  regis  *■,  and  menfura  domini  regts  ■ )  and  arc  di- 
rc£tcd  by  a  variety  of  fubfcquent  ftatutcs  to  bc  kcpt  in  thc 
cxchcqucr,  and  all  weights  and  meafures  to  be  made  con- 
formablc  thcrcto^  But,  as  fir  Edward  Coke  obfcrves", 
though  this  hath  fo  oftcn  by  authority  of  parliament  bccn 
ena£tcd,  yct  it  could  ncvcr  bc  cfFefted ;  fo  forciblc  is  cuftom 
with  the  multitude, 

Thirdly,  as  moncy  is  the  medium  of  commerce,  it  is  thc 
king's  prcrogativc,  as  thc  arbiter  of  domeftic  commerce,  to 
give  it  authority  or  makc  it  current.  Moncy  is  an  univerfal 
medium,  or  common  ftandard,  by  comparifon  with  which 
the  valuc  of  all  merchandize  may  bc  afcertained :  or  it  is  %, 
fign,  which  rcprcfents  thc  refpcftivc  values  of  all  commodi«p 
ties.  Metals  arc  well  calculated  for  this  fign,  becaufc  they 
are  durabl&  and  arc  capable  of  many  fubdivifions :  and  a  pre- 
cious  metal  is  ftill  better  calculatcd  for  this  purpofe,  becaufe 
it  is  the  moft  portable.  A  metal  is  alfo  thc  moft  proper  for  a. 
common  meafurc,  becaufe  it  can  eafily  be  reduced  to  the  famc 
ftandard  in  all  nations :  and  cvcry  particular  nation  fixes  on 
it  it's  own  imprcffion,  that  the  wcight  and  ftandard  (whercia 
confifts  the  intrinfic  value)  may  both  bc  known  by  infpccii 
tion  only* 

As  the  quantity  of  preclous  metals  increafcs,  that  is,  thc 
more  of  them  there  is  cxtrafted  from  the  minc,  this  univerfal 
mcdium  or  cojnmon  fign  will  fink  in  value,  and  grow  lcfs 
prccious.  Abpve  a  thoufand  millions  of  bullion  are  calculated 
to  have  been  imported  into  Europe  from  America  wjthin  lefa 
than  thrce  centuries ;  and  the  quantity  is  daily  incrcafing* 
Thc  cpnfequencc  is,  that  morc  money  muft  be  givcn  now  for 

p  HoYcd.  4.  D.  itoi^  t  14  Edw  IU.  ft.  I  c.  12.  »5  Ed^f. 

^  9  Hen.  III.  c.  25.  III.  ft.  5.  c.  10.      16  Ric.  II.  c.  3. 

'  .Plac.  35  Edw.  I.apuJCowtVsln..  8  Hcn.  VI.  c.  5.      11  Hcn.  VI.  c.  8. 

t#rj>r.  tit.  fondus  reglu  it  Hen.  Vll.  c.  4.     22  Caf.  ^.  c.  8. 
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the  fame  commodity  than  was  given  an  hundred  ycars  ago. 
And,  if  any  accident  were  to  diminilh  the  quantity  of  gold 
and  filver,  their  valuc  would  proportionably  rlfe.  A  horfe, 
that  was  formerly  worth  ten  pounds,  is  now  perhaps  worth 
twenty  ;  and,  by  any  failure  of  currcnt  fpecie,  the  price  may 
be  reduced  to  what  it  was.  Yet  is  the  horfe  in  reality  neither 
dearer  nor  chcaper  at  one  time  than  another  :  for,  if  the  metal 
which  conftitutes  the  coin  was  formerly  twice  as  fcarce  as 
at  prefent,  the  commodity  was  then  as  dear  at  half  the  price, 
as  now  it  is  at  the  whole. 

The  coining  of  money  is  in  all  ftates  the  a£l  of  the  fove- 
reign  power ;  for  the  reafon  juft  mentioned,  that  it's  value 
may  be  known  on  infpedion.  And  with  refpeft  to  coinagc 
in  general,  there  are  three  things  to  be  confidered  therein  } 
the  materials,  the  impreffion,  and  the  denomination. 

WiTH  regard  to  the  materials,  fir  Edward  Coke  lays  it 
down  "^y  that  the  money  of  England  muft  either  be  of  gold 
or  filver  :  and  none  other  was  ever  iflued  by  the  royal  autho- 
rity  till  1672,  when  copper  farthings  and  haltpence  were 
coined  by  king  Charles  the  fecond,  and  ordered  by  procla- 
mation  to  be  current  in  all  payments,  under  the  value  of  fix- 
pence,  and  not  otherwife.  But  this  copper  coin  is  not  upon 
thc  fame  footing  with  the  other  in  many  refpefts,  particularly 
with  regard  to  the  ofFence  of  counterfeiting  it.  And,  as  to 
the  filver  coin,  it  is  enafted  by  ftatutc  14  Geo.  III.  c.  42. 
that  no  tender  of  payment  in  filver  money,  exceeding  twenty- 
five  pouhds  at  one  time,  ftiall  be  a  fufficient  tender  in  law, 
for  more  than  it's  value  by  wcight,  at  the  ratc  of  5/.  2^.  an 
ounce. 

As  to  the  impreflion,  the  ftamping  thereof  is  the  unquef- 
tionable  prerogative  of  the  crown :  for,  though  divers  bi- 
Ihops  and  monafterie§  had  formerly  the  privilege  of  coining 
money,  yet,  as  fir  Matthew  Hale  obferves  *,  this  was  ufually 
done  by  fpecial  grant  from  the  kipg,  or  by  prefcription  which 

w  2  Inft.  577.  X  I  Hift.  P,  C.  191. 
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fuppofes  onc  j  and  therefore  was  derivcd  firom,  and  not  in 
derogation  of,  the  royal  prerogative.  Beildes  that  they  had 
only  the  profit  of  the  coiriage,  and  not  the  pofwer  of  infti- 
tuting  either  the  impreffion  or  denomination  5  but  had'  ufu- 
ally  the  ftamp^fent  them  from  the  exchequer. 

The  dcnomination,  or  the  value  for  which  the  coin  is  to 
pafs  currcnt,  is  likewife  in  the  breaft  of  thc  king ;  and,  if 
any  unufual  picces  arc  coined,  that  valuc  mtiftbe  afccrtain- 
cd  by  proclamation.  In  order  to  fix  the  value,  thc  weight 
and  the  finenefs  of  the  metal  are  to  bc  takcn  into  confidera- 
tion  together.  When  a  given  weight  of  gold  or  filver  is  of  a 
given  finenefs,  it  is  then  of  thc  true  ftandard  *,  and  called 
cfterhng  or  fterling  metal  i  a  name  foj  which  there  are  va- 
rious  reafons  given  ^^  but  none  of  them  entirely  fatisfadory. 
And  of  this  fterling  or  efterling  metal  all  the  coin  of  the 
kingdom  m^ft  be  made,  by  the  ftatutc  25  Edw.  III.  c.  13. 
So  that  the  king'8  prerogative  feemeth  not  to  extend  to  the 
debaCng.  or  inhancing  the  value  of  the  coin,  below  or  above 
the  fl^rling  value  ^ :  though  fir  Matthew  Hale  *  appear^  to  be 
of  another  opinion*.  The  king  may  alfo,  by  his  proclama- 
tion,  legitimate  {oreign  coin,  and  make  it  current  her^ ;  de- 
claring  at  what  value  it  fhall  be  taken  in  payments  ^.  But 
thisj  I  apprehend,  ought  to  be  by  comparifon  with  the  ftandard 
of  Dur  own  coin  ^  otherwiie  the  confent  oi  parliament  will  be 
necefiary,  There  is  at  prefent  no^fuch  legitimated  moncy  | 
Portugal  coin  being  only  cwrrcnt  by  private  confent,  fo  that 

X  This  ftandard  hath  been  f requently  7  Spfilm.Obir.2P|.   PufsBfof,!!!. 

i^aried  in  former  timesj  but  hath    for  165.     Themoft  plauiible.opinionfeems 

manjr  years  paft  bcen  thos   invariably  to  be  that  adopted  by  thofe  two  etymo- 

fettied.      The  pound  troy  of  gold,  con-  logifts,  that  the  name  was  derived  fixMn 

iiiting  of  twenty.two  carats  (or  twenty  the  Efterlingi,  or  Eafterlings  j  as  thofe 

£ouah  parts)  iioe,  and  two  of  alloy,  is  SaxoDS  were  antientiy  caUed,  ivho  in- 

divided  into  forty-four  guineas  and  an  habited  that  diftridl  of  Germany,  now 

haif  of  the  prefent  vaiue  of  215.  each.  occupied  by  the  Hanfe-towns  and  their 

And  the  pound  troy  of  filver,  confifting  appendages }  tlie  earlieA  traders  in  mo> 

of  eleven  ounces  and  two  pennyweights  dcrn  £urope* 

purc,  and  eighteen  pennyweights  alloyj  »  :^  Inft.  577. 

is  divided  into  fixty-two  fhillings.    (Scc  *  1  Hal.  P.  C.  194. 

FoiJtes  on  Englifli  coins.)  ^  Jhid.  1^7* 
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any  one  who  pkafes  may  refufe  to  tafce  it  In  payment,  Thf 
king  may  alfo  at  any  time  decry,  or  cry  down,  any  coin  of 
the  kingdom,  and  make  it  no  longer  current  ^. 

V.  The  king  is,  laftly,  confidered  by  the  laws  of  England 
as  the  head  and  fupreme  governor  of  the  national  church. 

To  enter  into  the  reafons  upon  which  this  prerogative  is 
founded  i*  matter  rather  of  divinity  than  of  law.  I  fhall  there- 
fore  only  obferve  that  by  ftatute  7.6  Hcn.  VIII.  c.  i .  (recit- 
ing  that  the  k!ng's  majefty  juftly  and  rightfuliy  is  and  ought 
to  be  the  fupreme  head  of  the  church  of  England  5  and  fo 
had  been  recognized  by  the  clergy  of  this  kingdom  in  their 
convocation)  it  is  ena£l:ed,  that  the  king  Ihall  be  reputed  the 
only  fupreme  head  in  earth  of  the  ehurch  of  England,  and 
Ihall  have,  annexcd  to  the^imperial  crown  of  this  reahn,  as 
welf  the  title  and  ftile  thereof,  as  all  jurifdiftions,  authorities, 
and  commodities,  to  the  faid  dignity  of  fupreme  head  of  the 
church  appertaining.  And  another  ftatute  to  the  lame  pur- 
port  was  made,  i  EUz.  c.  i. 

In  virtue  of  this  authority  the  king  convenes,  prorogues, 
reftrains,  regulates,  and  diflblves  all  ecclefiaftical  fynods  or 
convocations.  This  was  an  inherent  prerogative  of  die 
cxown,  long  before  the  time  of  Henry  VIII,  as  appears  bj 
thc  ftatute  8  Hen.  VI.  c.  i.  and  thc  many  authors,  both 
lawyers  and  hiftorians,  vouched  by  fir  Edwar^  Coke  **.  So 
that  the  ftatute  25  Hen.  VIII.  c.  19.  which  reftrains  the 
convocation  from  making  or  putting  in  execution  any  canons 
repugnant  to  the  king's  prerogative,  or  the  laws,  cuftoms, 
and  ftatutes  of  the  realm,  was  merely  declaratory  bf  thc  old 
common  law  * :  that  part  of  it  only  being  new,  which  makes 
the  king's  royal  aflent  aftually  neceflary  to  the  validity  of 
every  canon.  The  convocation  or  ecclefiaftical  fynod,  in 
England,  difiers  confiderably  in  it's  conftitution  from  the  fy- 
nods  of  other  chriftian  kingdoms  :  thofe  confifting  wholly  of 
bifhops ;  whereas  with  us  the  convocation  is  the  miniature  of 
a  parliament,  wherein  the  archbifhop  prefides  with  regal  ftate ; 

«  I  Hal.  P.  C.  197.  <*  4  Inft.  32Z,  323,  e  12  Rep.  72. 
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the  upper  houfc  of  bifliops  reprefents  the  houfe  of  lords ;  and 
thc  lowcr  houfe,  compofed  of  reprefentatives  of  the  feveral 
diocefes  at  largc,  and  of  each  particular  chaptcr  therein,  re- 
fembles  thc  houfc  of  commons  with  it's  knights  of  the  fliire 
and  burgefles  ^  This  conftitution  is  faid  to  bc  owing  to  the 
policy  of  Edward  I :  who  thereby  at  one  and  thc  fame  time 
let  in  the  infcrior  clcrgy  to  thc  privileges  of  forming  ecclcfi- 
aftical  canons,  (which  beforc  they  had  not)  and  alfo  intro- 
duccd  a  mcthod  of  taxing  ecclefiaftical  bcneficcs,  by  confent 
of  convocation  ^.  ^ 

From  this  prcrogativc  alfo,  of  beingthc  head  of  the  church, 
arifes  the  king's  right  of  nomination  to  vacant  biftiopricks, 
and  certain  other  ccclefiaftical  prcferments ;  which  will  morc 
properly  be  confidered  when  we  come  to  treat  of  thc  clergy. 
I  ftiall  only  here  obferve,  that  this  is  now  done  in  confc- 
quence  of  thc  ftatutc  25  Hen.  VIII.  c.  20. 

As  head  of  thc  church,  the  king  is  likewifc  the  dernier  re* 

fort  in  all  ecclefiaftical  caufcs ;  an  appeal  lying  ultimately  to 

him  in  chancery  from  the  fentcnce  of  evcry  ecclefiaftical 

judge :  which  right  was  rcftored  to  the  crown  by  ftatutQ 

25  Hen.  VIII.  c.  19,  as  will  morc  fuUy  be  flicwn  hereafter. 

f  In  tlie  diet  of  Sweden,  ivhere  the  intendants  ;  and  alfo  of  deputies,  one  or 

ecdefiaftics  forna  one  ef  tbe  branches  of  which  h  chofen  by  every  ten  pariihes  or 

tbe  legiflature,thechamberoftJieclergy  rural  deanry.     Mod.  Un.  Hiit.  xxxiii* 

refembles  the  convocation  of  England.  i8. 
It  is  compofed  of  the  biihops  and  fuper-        S  Gilb.  tiift.  of  Exch.  c.  ^* 
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OF    THE    KlNCs    REVENUE. 


HAVING,  in  the  preceding  chapter,  confidercd  at  large 
thofe  branches  of  the  king's  prerogative,  which  con* 
tribute  to  hls  royal  dignity,  and  conftitute  the  cxecutivc 
power  of  the  government,  we  proceed  now  to  examine  thc 
king's^^i/prerogatives,  or  fuch  as  regard  his  revenue;  which 
the  Britiih  conftitution  hath  vefted  in  the  royal  perfon,  in 
order  to  fupport  his  dignity  and  maintain  his  power :  being 
a  portion  which  each  fubje£t  contributes  of  his  property,  in 
order  to  fecure  the  remaindcr. 

This  revenue  is  either  ordinary,  or  extraordinary.  Thc 
king's  ordinary  revenue  is  fuch,  as  has  either  fubfifted  timc 
out  of  mind  in  the  crown  \  or  elfe  has  been  granted  by  par- 
liament,  by  way  of  purchafe  or  exchange  for  fuch  of  thc 
king's  inherent  hereditary  revenues,  as  were  found  inconve- 
nient  to  the  fubjeft. 

When  I  fay  that  it  has  fubfifted  time  out  of  mind  in  thc 

crown,  I  do  not  mean  that  the  king  is  at  prefent  in  the  ac- 

tual  pofreflion  of  the  whole  of  this  revenue.    Much  (nay,  thc 

greateft  part)  of  it  is  at  this  day  in  the  hands  of  fubjefts ;  to 

whom  it  has  been  granted  out  from  time  to  time  by  the  kings 

of  England ;  whigh  has  rendered  the  crown  in  fome  meafure 

dependent  on  the  peoplc  for  it's  ordinary  fupport  and  fubfift- 

pnce.  '  So  that  I  muft  be  objiged  to  recount,  as  part  of  thc 

royal  revenue,  what  lord^of  manors  and  other  fubjeftsfre- 

quently  look  upon  to  be  their  own  abfolute  inherent  rights  ; 

tecaufe  they  are  and  have  been  vefted  in  them  and  thcir  an- 

ceftors  for  ages,  though  in  reality  originally  derived  from  thc 

grants  of  our  antient  princes. 
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I.  The  firfl;  of  the  king*s  ordinary  revenucs,  which  I  fliall 
take  notice  ofy  is  of  an  ecclefiaftical  kind ;  (as  are  alfo  the 
thrce  fuccceding  ones)  viz.  the  cuftody  of  the  temporalties  of 
bifliops :  by  which  are  meant  aii  the  lay  rev^QUes,  lands,  and 
tenements,  (in  which  is  included  his  barony)  which  belong  to 
an  archbifliop's  or  bifliop's  fee.  And  thefe  upon  the  vacancy 
of  the  biflioprick  are  immediatcly  thc  right  Qi  the  king,  as  a 
confequence  of  his  prerogativc  in  church  mattcrs ;  whereby 
he  is  confldered  as  the  founder  of  all  archbifliopricks  and  bi- 
fliopricks,  to  whom  during  the  vacancy  they  revcrt.    And  for 
the  faxne  reafon,  before  the  diflblution  of  aibbeys,  the  king 
had  the  cuftody  of  the  temporaitie^  of  all  fuch  abbeys  and 
priories  as  were  of  royai  foundation  (but  not  of  thofe  fourid^ 
ed  by  fubjc£bs)  on  the  deadi  of  the  abbot  or  prior  *.  Another 
reafon  may  alfo  be  given,  why  tbe  policy  of  the  law  hath 
veftcd  this  cuftody  in  the  king ;  becaufe  as  liie  fucceflbr  ii 
not  known,  the  lands  and  pofieflions  of  thefee  would  l>e  liabie 
to  ipoil  and  devaflation,  if  no  orie  had  a  pgropcity  thexein* 
Thercfore  thc  law  has  givcn  tbe  king,  not  the  temporaltiea 
thcmfelvcs,  but  the  cujiody  of  the  tcmporalties^  till  fuch  time 
as  a  fucceflbr  is  appointed  \  with  power  of  taking  to  himfelf 
all  the  intermediate  profits,  without  any  account  of  the  fuc- 
ceflbr ;  and  with  thc  right  of  prefenting  (which  thc  crowu 
very  frequently  cxercifes)  to  fuch  bcnefices  and  other  prefcr» 
ments  as  Tall  within  the  time  of  vacation  ^.     This  revcnue  is 
of  fo  high  a  nature,  that  it  could  not  be  granted  out  to  a 
fubjc£l,  before,  br  even  aftcr,  it  accrued :  but  now  by  thc 
ftatutc  I J  Edw.  III.  ft.  4.  c.  4  &  5.  thc  king  may,  aftcr  tfac 
vacancy,  lcafc  the  temporalties  to  the  dcan  and  chapter; 
favnig  to  himfelf  all  advowfons,  efcheats,  and  the  like.   Our 
antient  kings,  and  particulariy  Wiiliam  Rufus,  were  not 
only  rcmarkable  for  keeping  the  bifliopricks  a  long  timc  va- 
cant,  for  the  fake  of  enjoying  the  temporakies,  but  alfo  com- 
mitted  horriblc  wafte  on  the  woods  and  otihcr  parts  of  the 
eftatc ;  and  to  crown  all,  would  never,  when  the  fee  was 
filled  up,  reftore  to  the   bifliop  his  temporalties  again  un- 
lefs  he  purchafed  thcm  at  an  exorbitant  price.     To  remcdy 

a  z  Inft.  15.  b  Stat.  17  Edw.  II.  c  14.  F.  N.  B.  32. 

* 

which. 


which,  king  Hcnry  the  firft  *  grartted  a  chartcr  at  the  begin- 
fti^  of  his  reign,  promifing  neither  to  fell,  nor  let  to  fann, 
nor  take  any  thing  from,  the  domains  of  the  church,  till  the 
fuccdflor  was  inftalled.  And  it  was  made  one  of  the  articles 
of  the^eat  chartcr  ',  that  no  wafte  ihould  be  committed  in 
the  tempbralties  of  bifliopricks,  neither  fliould  the  cuftody  of 
them  be  fold.  The  fame  is  ordained  by  the  ftatute  of  Wcft- 
minfter  the  firft  * ;  and  the  ftatute  14  Edw,  III.  ft.  4,  c.  4« 
(which  permits,  as  we  have  fecn,  a  leafe  to  the  dean  and 
chapter)  is  ftill  more  explicit  in  prohibiting  the  other  exac- 
tions.  It  was  alfo  a  frequent  abufe,  that  the  king  would  for 
trifling,  or  no  caufes,  feife  the  temporalties  of  bifliops,  evea 
during  their  lives,  into  his  own  hands  :  but  this  is  guarded 
againft  by  ftatute  i  Edw.  III.  ft.  2.  c.  2. 

This  revenue  of  the  king,  which  was  formerly  very  con- 
fiderable,  is  now  by  a  cuftomary  indulgence  almoft  reduced 
to  nothing :  for,  -at  prefent,  as  foon  as  the  new  biOiop  is 
confecrated  and  confirmed,  he  ufually  receives  the  reftitution 
of  his  tempcralties  quite  entire,  and  untouched,  from  the 
king ;  and  at  thc  fame  time  does  homage  to  his  fovcreign : 
and  then,  and  not  fooner,  he  has  a  fee  fimple  in  his  bifliop- 
rick^  and  may  maiutain  an  a£tion  for  the  profits  ^ 

II.  The  king  is  entitled  to  a  corody,  as  the  bw  calls  it, 
out  of  every  biflioprick,  that  is,  to  fend  one  of  his  chaplains 
to  be  maintained  by  the  bifliop,  or  to  have  a  penfion  allowed 
him  till  the  bifliop  promotes  him  to  a  benefice  ^.  This  is  alfo 
in  the  "nature  of  an  acknowlegement  to  the  king,  as  founder 
of  the  fee,  fince  he  had  formerly  the  fame  corody  or  penfion 
from  every  abbey  or  priory  of  royal  foundation.  It  is,  I  ap^ 
prehend,  now  fallen  into  total  difufe ;  though  fir  Matthew 
Hale  fays  **,  that  it  is  due  of  common  right,  and  that  no 
prefcription  will  difcharge  it. 

III.  The  king  alfo  (as  was  formerly  obferved  *)  is  enti- 
tled  to  all  the  tithes  arifing  in  extraparochial  places  ^ :  though 

c  Mttt.  Paris.  £  F.  N.  B.  230. 

<*  9  Hcn.  III,  c.  5.  *>  Notes  on  F.  N.  B.  abovc  citcd. 

e  3  Edw.  I.  c  21.  *  page  113. 

,    f  Co.  Litt,  67.  341.  ^  2  Inft.  647. 
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perhaps  it  ihay  be  doubted  how  far  this  artide,  as  well  as^ 
the  laft,  can  be  properly  reckoned  a  part  of  the  king's  owa 
TOyal  revenue  ;  fince  a  corody  fupports  only  his  chaplains» 
and  thefe  extraparochial  tithes  are  held  under  an  implied 
tnift,  that  the  king  will  diftribute  them  for  the  good  of  thc 
clergy  in  general. 

rV.  The  next  branch  confifts  in  the  firft-fruits,  and 
lcnths,  of  all  fpiritual  preferments  in  the  kingdom  j  both  of 
which  I  fhall  confider  together. 

These  were  originally  a  part  of-the  papal  ufurpations  over 
thc  clergy  of  this  kingdom  5  firft  introduced  by  Fandulph 
the  pope's  legate,  during  the  reigns  of  king  John  and  Henry 
the  third,  in  the  fee  of  Norwich ;  and  afterwards  attempted 
to  be  made  univerfal  by  the  popes  Clement  V  and  John  XXII, 
about  the  bcginning  of  the  fourteenth  century.  The  firft- 
fruits,  primitiaey  or  annates^  were  the  firft  year's  whole  pro- 
fits  of  the  fpiritual  preferment,  according  to  a  rate  or  vahr 
made  under  thc  direftion  of  pope  Innocent  IV  by  Walter  bi* 
Ihop  of  Norwich  in  38  Hen.  III,  and  afterwards  advanced 
in  valuc  by  commiffion  from  pope  Nicholas  III.  A.  D.  1 292, 
20  Edw.  1*5  which  valuation  of  pbpe  Nicholas  is  ftill  pre- 
ferved  in  the  exchequer"*.  The  tenths,  or  decimaey  were 
the  tenth  part  of  the  annual  profit  of  each  living  by  the  fame 
valuation ;  which  was  alfo  claimed  by  the  holy  fee,  under 
no  better  pretence  than  a  ftrange  mifapplication  of  that  J)re- 
cept  of  the  Levitical  law,  which  direfts  ">  that  the  Levites 
**  Ihould  ofFer  the  tenth  part  of  their  tithes  as  a  heave-offer- 
**  ing  to  the  Lotd,  and  give  it  to  Aaron  the  high  prieft."  But 
this  claim  of  the  pope  met  with  a  vigorous  refiftance  from  the 
Englifli  parliament  \  and  a  variety  of  afts  were  paffed  to.pre- 
vent  and  reftrain  it,  particularly  the  ftatute  6  Hen.  IV.  c.  i* 
which  calls  it  a  horrible  mifchief  and  damnable  cuftom.  But ' 
the  popifh  clergy,  blindly  devoted  to  the  will  of  a  foreign 
mafter,  ftill  kept  it  on  foot ;  fometimes  more  fecretly,  fome- 
times  more  openly  and  avowedly :  fo  that  in  the  reign  of 
Henry  VIII,  it  was  computed,  that  in  the  compafs  of  fifty 

1  £»N.  B.  176.  m  3  laft.  154,  «  Numb.  xviii.  26. 

years 
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years  800,000  ducats  had  been  fent  to  Rome  for  firft-fruits 
only.  And,  as  the  clergy  exprefled  this  willingnefs  to  conf- 
tribute  fo  much  of  their  income  to  the  head  of  the  church,  it 
was  thought  proper  (when  in  the  fame  reign  the  papal  power 
was  abolilhed,  and  the  king  was  declared  the  head  of  the 
church  of  England)  to  annex  this  revenue  to  the  crown  j 
which  was  done  by  ftatute  26  Hen.  VIII.  c.  3.  (confirmed 
by  ftatute  i  Eliz.  c.  4.)  and  a  new  valor  beneficiorumrwzs  theu 
madf ,  by  which  the  clergy  are  at  prefent  rated. 

By  thefe  laft  mentioned  ftatutes  all  vicarages  under  tein 
pounds  a  year,  and  all  reftories  under  ten  marks,  are  dif- 
charged  from  the  payment  of  firft-fruits :  and  if,  in  fuch 
livings  as  continue  chargeable  with  this  payment,  the  incum- 
bent  lives  but  half  a  year,  he  fhall  pay  only  one  <|uarter  of  his 
.firft-fruits  j  if  but  one  whole  year,  then  half  of  them ;  if  % 
year  and  a  half,  three  quarters ;  and  if  two  years,  then  the 
whole  5  and  not  otherwife.  Likewife  by  the  ftatute  27  Hen. 
VIIL  c.  8.  no  tenths  are  to  be  paid  for  the  firft  year,  for 
then  the  firft-fruits  are  due :  and  by  other  ftatutes  of  queen 
Anne,  in  the  fifth  and  fixth  years  of  her  reign,  if  a  benefice 
be  under  fifty  pounds  p^r  annum  clear  yearly  value,  it  fliall  bc 
ilifcharged  of  the  payment  of  firft-fruits  and  tenths. 

Thus  the  richer  clergy,  being,  by  the  criminal  bigotry  of 
their  popifti  predeceflbrs,  fubjefted  at  firft  to  a  foreign  exac-^ 
tion,  were  afterwards,  when  that  yoke  was  fliaken  off!,  Hable 
to  a  lik.e  mifapplication  of  their  revenues,  through  the  rapa- 
cious  difpofition  of  the  then  reigning  monarch  :  till  at  length 
the  piety  of  queen  Anne  reftored  to  the  church  what  had  been 
thus  indireftly  taken  from  it.  This  flie  did,  not  by  remit- 
ting  the  tenths  and  firft-fruits  entirely ;  but,  in  a  fpirit  of 
the  trueft  equity,  by  applying  thefe  fuperfluities  of  the  larger 
benefices  to  make  up  the  deficiencies  of  the  fmaller.  And  to 
this  end  flie  grantcd  her  royal  charter,  which  was  confirmed 
by  the  ftatute  a  Ann.  c.  i  r.  whereby  all  the  revenue  of  firft- 
fruits  and  tenths  is  vefted  in  truftees  for  ever,  to  form  a  per* 
petual  fund  for  the  augmehtation  of  poor  livings.  This  is 
ufually  called  queen  Anne's  bounty  5  which  has  been  ftlU 
farther  regulated  by  fubfequent  ftatutes  **. 

•  5  Aatti  c.  £4*     6  Ann.  c.  27.    z  Geo.  I*  ft.  2.  c.  12«    3  Gco.I.  c.  10. 

V.  The 
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V.  The  next  branch  of  the  king's  ordinary  revenue 
(which,  as  wcU  as  the  fubfcquent  branches,  is  of  a  lay  or 
temporal  naturc)  confifts  in  the  rents  and  profits  of  the  de- 
mcfnc  lands  of  the  crown.  Thefc  demefne  lands,  terrae  do^ 
minicales  regiSy  bcing  cithcr  the  Ihare  refcrvcd  to  the  crown  at 
the  original  diftribution  of  landcd  property,  or  fuch  as  came 
to  it  aftcrwards  by  forfeiturcs  or  othcr  mcans,  wcrc  anticntly 
vcry  large  and  cxtenfive ;  comprizing  divcrs  manors,  honorSj 
and  lordfliips  5  the  tenants  of  which  had  very  pccuKar  J>rivi- 
legcs,  as  will  bc  flicwn  in  thc  fccond  book  of  thefe  commen- 
taries,  whcn  we  fpeak  of  thc  tenure  in  ancicnt  dcmcfne.  At 
prefent  thcy  arc  contrafted  within  a  very  narrow  compafs, 
having  bcen  ahnoft  entirely  grantcd  away  to  private  fubjefts. 
This  has  occafioncd  the  parliament  frequcntly  to  interpofc ; 
and,  particularly,  aftcr  king  William  III  had  greatly  impo- 
veriihcd  the  crown,  an  aft  pafTed  p,  whereby  all  future  grants 
or  leafes  from  the  crown  for  any  longcr  tcrm  than  thirty-one 
ycars  or  three  livcs  are  declaTcd  to  be  void ;  except  with  re- 
gard  to  houfes,  which  may  be  granted  for  fifty  years.  And 
no  revcrfionary  leafc  can  be  made,  fo  as  to  exceed,  togcther 
with  the  eftate  in  being,  the  fame  tcrm  of  three  livcs  or  thirty- 
one  years :  that  is  where  there  is  a  fubfifting  lcafc,  of  which 
thcre  are  twenty  years  ftill  to  comc,  the  king  cannot  grant  a 
future  intercft,  to  commence  after  the  cxpiration  of  the  for- 
mcr,  for  any  longcr  term  than  eleven  ycars.  The  tenant 
muft  alfo  bc  made  liable  to  bc  puniflied  for  committing  wafte; 
and  the  ufual  rent  muft  bc  referved,  or,  whcre  there  has  ufu- 
ally  bccn  no  rent,  one  third  of  the  clear  ycarly  valuc  ^.  The 
misfortune  is,  that  thi&  a£t  was  made  too  late,  aftcr  almoft 
every  valuable  poflcflSon  of  the  crown  had  been  grantcd  away 
for  ever,  or  elfe  upon  very  long  lcafes/,  but  may  be  of  forae 
bcncfit  to  pofterity,  when  thofe  Icafes  come  to  expire  (g). 

P  I  Ann.  ft.  I.  c.  7.  the  imperial  crown  could  not  be  ailieii» 

q  In  Uke  manner  by  the  civil  law,     ated,  but  only  iet  to  farm.  Cm/.  /.  ii. 
thc  inheritances  ot  fundi patrimoniaks  oi    f.  6i. 

— '  ■       ■ ■         I  ■  ■  III  I  I  '  M    I        ,it 

{g)  [By  the  ftatute  26  Geo.  III. c.  87.  commiffioners  are  appoint- 
e^  for  examining  and  enquiring  into  the  ftate,produce,andexpen- 
diture  of  the  rents  of  the  lands,  and  fincs  for  leafes  of  the  fame^ 
and  into  the  llate,  produce,  management,  extent  and  value  of 
all  the  honors,   caftlcs,  lordihips,  forcfts,  chafcs,  demeihe  and 

other 
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VI.  HiTHER  might  have  been  referred  the  advantages 
■which  ufed  to  arife  to  the  king  from  the  profits  of  his  mi- 
litary  tenures,  to  which  moft  lands  in  the  kingdon\  were 
fubjeft,  till  the  ftatute  12  Car.  II.  c,  24.  which  in  great 
meafure  aboliflied  them  all :  the  explication  of  the  nature  of 
which  tenures  muft  be  poftponed  to  the  fecond  book  of  thefe 
commentaries^  Hither  alfo  might  have  been  referred  thc 
profitable  prerpgative  of  purveyance  and  pre-emption :  which 
was  a  right  enjoyed  by  the  crowri  of  buying  up  provifions' 
and  other  neceflaries,  by  the  intervention  of  the  king's  pur- 
veyors,  for  the  ufe  of  his  royal  houfliold,  at  an  appraifed  va- 
luation,  in  preference  to  all  others,  and  even  without  confent 
of  the  owner :  and  alfo  of  forcibly  imprefling  the  carriages 
and  horfes  of  the  fubjeft,  to  do  the  king's  bufinefs  on  ihe 
public  roads,  in  the  conveyance  of  timber,  baggage,  and 
thc  like,  however  inconvenient  to  the  proprietor,  upon  pay- 
ing  him  a  fettled  price.  .  A  prerogative,  which  prevailed 

Other  lands>  derelidl  and  wafle  lands  within  the  furvey  of  his  ma- 
je(ty's  exchequer>  and  appertaining  to  the  crown  of  Great  Bri- 
tain  in  England  and  Wales,  and  into  all  fuch  fubfifting  leafes» 
patents  and  other  grants  of  the  faid  honors  and  premifes  refpec- 
tively>  aS  contain  any  exprefs  faving  to  the  crown  of  any  rights 
or  interefls  in  pofleifion»  reverilon,  or  cotitingency»  and  into  all' 
and  ail  manner  of  rights  and  privileges  claimed  or  exerciied 
within,  over  and  upon  his  majelly's  faid  forells>  chafes»  parks, 
derelidi  and  wafle  lands  refpedtively ;  and  into  all  the  fubfifling 
ofEces  eflablifhed  fbr  the  management  of  the  faid  forefls  and  other 
premifes  refpediyely^  and  the  annual  expence  of  the  fame  :  and 
the  faid  commiflioners  are>  within  fourteen  days  after  the  com- 
mencement  of  every  feffion  of  parliament,  and  from  time  to  time, 
when  and  fo  often  as  they  conveniently  can  or  may,  certify  and 
report  in  writing,  under  their  hands  and  feals,  unto  the  king  and 
both  houfes  of  parliament,  what  progrefs  they  fhali  have  made  in 
thc  execution  of  thc  trufls  and  powers  of  the  faid  aft,  together 
with  fuch  obfervations  as  fhall  occur  to  them,  and  fuggell  fuch 
plans  for  the  difpofal  and  alienation,  or  for  the  future  manage- 
ment  and  improvement  of  the  faid  landed  eflates  and  pofTeffions, 
and  for  the  protedlion  and  fupply  of  timber  for  the  ufe  of  the 
royal  navy,  or  for  redreffing  any  abufes  in  the  management  o£ 
thc  landed  eflates,  and  the  colleftion  of  thc  revenues  of  the  fame^ 
as  the  faid  commiffioners  fhall  think  beH  calculated  for  rendering 
the  faid  cflates,  atid  pofFeffions  of  the  crown,  and  the  revenues 
arifing  therefrom,  molt  produdlive  and  advantageous  to  his  majefty 
andthepablic.] 

VoL.  I.  T  prctty 
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pretty  gcncrally  throughout  Europc,  during  the  fcarcity  of 
gold  and  filvcr,  and  the  high  valuation  of  moncy  confcquen-. 
tial  thcreupon.    In  thofc  carly  timcs  the  king's  houfhold  (a* 
well  as  thofe  of  infcrior  lords)  wcrc  fupported  by  fpecific  rcn- 
ders  of  com,  and  othcr  viftual^,  from  the  tcnants  of  thc  re- 
fpedlivc  dcmefncs;  and  thcre  was  alfo  a  continual  n^arket  kept 
at  the  palace  gate  to  fumilh  viands  for  the  royal  ufe '.    And 
this  anfwcrcd  all  purpofcs,  in  thofe  agcs  of  fimplicity,  fo  long 
as  the  king's  court  continucd  in  any  ccrtain  place.    But  wbcx^ 
it rcmovcd  from  onepart of  the  kingdom  tp  another  (as  wa& 
formcrly  very  frequently  done)  it  was  found  necelTary  to  (en4 
puryeyors  bcforchand  to  gct  togcther  a  fufficient  quantity  of 
provifions  and  othcr  neccflarics  for  the  houfhold :  and^  left 
the  unufual  demand  fhould  raife  them  to  an  exorbitant  price» 
the  powcrs  bcforc  mcntioned  wcre  veft:cd  in  thefc  purveyQrs* 
who  in  procefs  of  time  very  grcatly  abufcd  their  authority,^ 
and  became  agrcat  opprcfSon  to  the  fubjcfl,  tbougKof  little 
advantage  to  the  crown  5  rcady  moncy  in  opcn  markct  (wheii 
the  royal  refidence  was  more  permancnt,  and  fpccie  begaa 
to  be  plcnty)  bcing  found  upon  cxperience  to  be  the  befli 
provcditor  of  any.   Whercfore  by  degrees  thc  powers  of  pur- 
vcyance  havc  declincd,  in  foreign  countrics  as  well  as  our 
own :  and  particularly  were  aboIiOied  in  Sweden  by  Gufta^ 
vus  Adolphus,  towards  the  beginning  of  thc  laft  century  •. 
And,  with  us  in  England,  having  fallen  into  difufe  during 
the  fufpenfion  of  monarchy,  king  Charles  at  his  reftoratioa 
confented,  by  the  fame  ftatutc,to  rcfign  entirely  thefe  branch^s 
of  his  rcvenue  and  power  :    and  the  parliament,  in  part  of 
recompenfe,  fettled  on  him,   his  Iieirs,  and  fucceflbrs,  for 
ever,  the  hereditary  excife  of  fifteen  pence  per  barrel  on  all 
beer  and  ale  fold  in  the  kingdom,  and  a  proportionable  fum 
for  certain  othg:  liquors.     So  that  this  hereditary  excife,  thc 
nature  of  which  ihall  bc  faither  explained  in  the  fubfequent 
part  of  this  chapter,   now  forms  the  fixth  branch  of  his- 
majefty*8  ordinary  rcvcnuei 
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Vll.  A  SEVENTH  branch  might  alfo  be  computed  to  have 
&rifen  from  winc  licenfes  j  or  the  ifents  payable  to  the  crbwn 
by  fuch  perfons  as  are  licenfed  to  fell  wine  by  fetale  through- 
out  England,  exccpt  in  a  few  privileged  places.  Thefe 
were  firft  fettled  on  the  crown  by  the  ftatute  12  Car.  IL 
c.  25.  and,  together  with  the  hereditary  excife,  made  up  thc 
cquivaknt  in  value  for  thc  lofs  fuftained  by  the  prerogative 
in  the  abolition  of  the  military  tenures,  and  the  right  of  pre- 
cmption  and  purveyance :  but  this  revenue  was  aboliihed  by 
the  ftatute  30  Geo  11.  c.  19.  and  an  annual  fum  of  upwards 
of  7000/.  per  annum,  ifluing  out  of  the  new  ftamp  duties  im- 
pofed  on  wine  licenfes,  was  fettled  on  the  crown  in  it's  ftead. 

VIIL  An  eighth  branch  of  the  king^s  ordinary  revenue  1  j 

trfually  rcckoned  to  confift  in  thc  profits  arifing  from  his 

forefts.    Forefts  are  wafte  grounds  belonging  to  thc  king, 

repleniflied  with  all  manner  of  beafts  of  chafe  pr  venary  ; 

which  are  under  the  king's  protcftion,  for  the  fake  of  his 

royal  recreation  and  delight :  and,  to  that  end,  and  for  pre- 

(ervation  of  the  king^s  game,  there  are  partichlar  laws,  pri- 

vileges,  courts  and  ofiiccrs  bclonging  to  the  king's  forefts ; 

all  which  virill  be,  in  their  turns,  explained  in  the  fubfequent 

books  of  thefe  commentarics.    What  we  are  now  to  confidcr 

are  only  the  profits  arifing  to  the  king  from  hence,  which 

confift  principally  in  amercements  or  fines  levied  for  ofience^ 

againft  the  foreft-laws.     But  as  few,  if  any,  courts  of  this 

kind  for  levying  amercemcnts '  have  been  held  fince  1632, 

8  Car,  I.  and  as,  from  the  accounts  given  of  the  proceedings 

in  that  court  by  our  hiftories  and  law  books^ ',  no  body  would 

now  wifli  to  fee  them  again  revived,  it  is  needlefs  (at  leaft  in 

this  place)  to  purfue  this  inquiry  any  farther. 

IX.  The  profits  arifing  from  the  king's  ordinary  courts 
of  juftice  make  a  ninth  branch  of  his  revenue.  And  thefe 
confift  not  only  in  fines  impofed  upon  offendcrs,  forfcatures 

•  Roger  North,  in  his  life  of  lord  have  met  withno  report  of  it*s  proceed-» 

keeper  North,   (43, '44.]  mentions  an  ings. 
cyre,  or  itery  to  have  bcen  hcld  fouth  of        «  i  Joncs.  167—298, 
Treat  fooa  after  thc  reftoration  5   but  I 
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of  recognizances,:  and  amercemcnts  levied  upon  defaulters^ 
but  alfo  in  certain  fees  due  to  the  crown  in  a  varicty  of  legal 
matters,  as,  for  fetting  the  great  feal  to  charters,  original 
writs,  and  other  forenfic  procecdings,  and  fbr  permitting  fines 
to  be  levied  of  lands  in  order  to  bar  entails,  or  otherwifc  to 
infure  their  title.  As  none  of  thefe  can  be  done  without  thc 
immediate  intervention  of  the  king,  by  himfelf  or  his  officcrs, 
the  law  allows  him  certain  perquifites  and  profits,  as  a  recom- 
penfe  for  the  trouble  he  undertakes  for  the  public.  Thefo, 
in  procefs  of  time,  have  been  almoft  all  granted  out  to  privatc 
perfons,  or  elfe  appropriated  to  certain  particular  ufes:  fo  that, 
though  our  law-proceedings  are  ftill  loaded  with  their  pay- 
mcnt,  very  little  of  them  is  now  returned  into  the  king's 
cxchequer  5  for  a  part  of  whofe  royal  maintenance  thcy  were 
originally  intendcd.  All  future  grants  of  them  however,  by 
the  ftatute  i  Ann.  ft.  2.  c.  7.  are  to  cndure  for  no  longer  timc 
than  the  prince's  life  who  grants  thcm. 

X.  A  TENTH  branch  of  the  king's  ordinary  rcvenue,  faid 
to  be  grounded  on  the  confideration  of  his  guarding  and  pro- 
tedling  the  fea^  from  pirates  and  robbers,  is  the  right  to  royal 
fijh^  which  are  whale  and  fturgeon  :  and  thefe  whcn  cit|;i6r 
thrown  afliore,  or  caught  near  the  coafts,  are  the  property  of 
the  king,  on  account  ^  of  their  fuperior  excellence.  Indeed 
our  anceftors  feem  to  have  entertained  a  very  high  notion  of 
the  importance  of  this  right ;  it  being  the  prerogative  of  thc 
kings  of  Denmark  and  thc  dukes  of  Normandy " ;  arid  from 
one  of  thefe  it  was  probably  derived  to  our  princes.  .It  is  ex- 
prefsly  claimed  and  allowed  in  the  ftatute  de  praerogattva 
regh  ^ :  and  the  moft  antient  treatifes  of  law  now  extant  make 
mention  of  it  ^^ ;  though  they  feem  to  have  made  a  diftin^lion 
between  whale  and  fturgeon,  as  was  incidentaily  obferved  in 
a  former  chapter  ^. 

t  Plowd.  315«  Fleta.  /.  i.  r«  45  &  46.     MemtranJ, 

u  Stitrnh*  Je  jure  SueoKurrt»  1, 2,  c«8.  Scatcb'.  H»  24.£dw,  I.  37.  prefixed  C9 

Gr,  Couftum»  cap,  17.  Maynard's  year  bwk  of  Edward  II. 
w  17  Edw.  II.  r.  II.  y  Ch.  4.  page  223. 

«  Brafton. /.  3.  f.  3.  Britton.  f.17, 
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XI.  Another  maritime  revenue,  and  founded  partly 
upon  the  fame  reafon,  is  that  of  fhipwrecks :  which  are  alfo 
decbred  to  be  the  king's  property  by  the^fame  prerogative 
ftatute  lyEdw.  II.  c.  11.  and  were  fo,  long  before,  at  the 
comipon  law.  It  is  worthy  obfervation,  how  greatly  the  law 
of  wrecks  has  been  altered,  and  the  rigour  of  it  gradually 
foftened  in  favour  of  the  diftrefTed  proprietors.  Wrcck,  by 
the  antient  common  law,  was  where  any  ftiip  was  loft  at  fea, 
and  the  goods  or  cargo  wcre  thrown  upon  the  land  j  in  which 
cafe  thefe  goods,  fo  wrecked,  were  adjudged  to  belong  to  thc 
king  :  for  it  was  held,  that,  by  the  lofs  of  the  fhip,  all  pro- 
perty  was  gone  out  of  the  original  owner  *.  But  this  was 
undoubtedly  adding  fonrow  to  forrow,  and  was  confonant 
neither  to  reafon  nor  humanity.  Wherefore  it  was  firft  or- 
dained  by  kingHenry  I,  that  if  any  perfon  efcaped  alive  out 
of  the  fhip  it  fhould  be  no  wreck  *  \  and  afterwards  king 
Henry  II,  by  his  charter  ^,  declared,  that  if  on  the  coafts  of 
either  England,  Poiftou,  Oleron,  or  Gafcony,  any  fhip  fhould 
be  diftreifed,  and  either  man  or  beaft  fhould  efcape  or  be  found 
therein  alive,  the  goods  fhould  remain  to  the  owners,  if  they 
claimed  them  within  three  months ;  but  otherwife  fhwild  be 
efteemed  a  wreck,  and  fhould  belong  to  the  king,  or  other 
lord  of  the  franchife.  This  was  again  coilfirmed  with  im- 
provements  by  king  Richard  the  firft ;  who,  in  the  fecond 
year  of  his  reign  *=,  not  only  cftablifhed  thefe  conceffions,  by  ' 
ordaining  that  the  owner,  if  he  was^fliipwrecked  and  efcaped, 
"  omnes  res fuas  liberas  et  quietas  haberetj^  but  alfo,  that,  if 
he  perifhed,  his  children,  or  in  default  of  them  his  brethren 
and  fifters,  fhould  retain  the  property  j  and,  in  default  of 
brother  or  fifter,  then  the  goods  fliould  remain  to  the  king  **. 
And  the  law,  as  iaid  down  by  Brafton  in  the  reign  of 
Henry  III,  feems  ftill  to  have  improved  in  it's  cquity.     For 

»  Dr  &  St.  d.  a.  c.  51.  ^the  rcvenue  of  wrecks  was  given  to  the. 

a  Spelm.  Cod.  apud  Wilkms.  305,  princes  treafury  orff:ks,  rel^raiixed  it 

^  .26  May,  j4,  D,  11 74.     i  Rym.  by  an  edidt  [Cod.  11.  5.  r.)  and.  ordered 

Foed.  36.  them  to  rcmain  to  the  owncrs  j    q^ddjng 

c  Rog.  Hovcd.  in  Ric,  I.  this  hbaiane  cxpoftulation,  "  ^odenim 

d  Id   likc   manner  Conftantine   thc  ^^  juibabetfiJcusinalunacaIumitate,Mtde 

«reat,  iinding  that  by  thc  iniperial  Uw  "  r^tatn  luBuoJa  cotnptndium Je£ietur  f^* 

T  3  then, 
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then,  if  not  only  a  dog  (for  inftance)  efcaped,  by  which  thc 
owner  might  be  difcovered,  but  if  any  certain  mark  were  (et 
on  the  goodsj  by  which  they  might  be  known  again,it  was  held 
to  be  no  wreck  ®.  And  this  is  certainly  moft  agreeable  to  rea* 
fon ;  the  rational  claim  of  the  king  being  only  founded  upon 
thi§,  that  the  true  owner  cannot  be  afcertained.  Afterwards, 
in  thc  ftatute  of  Weftminfter  the  firft  ^,  the  time  of  limitation 
of  claims,  givcn  by  the  charter  of  Henry  II,  is  extended  to  9 
year  and  a  day,  according  to  the  ufagc  of  Normandy  ^ :  and 
it  ena£ts,  that  if  a  man,  ^  dog,  or  a  cat,  efcape  alive,  the  veflel 
(hall  not  be  adjudged  a  wreck.  Thefe  animals,  as  in  Bra^on^ 
are  only  put  for  examples  ^  5  for  it  is  now  held  *,  that  not 
only  if  any  livc  thing  efcape,  but  if  proof  can  be  made  of  the 
property  of  any  of  the  goods  or  lading  which  come  to  (hore, 
they  fliall  not  be  forfeited  as  wreck.  The  ftatute  further  or-» 
dains,  that  the  flierifF  of  the  county  fliall  be  bound  to  keep 
the  goods  a  year  and  a  day,  (as  in  France  fbr  one  year,  agrec- 
ably  to  the  maritime  laws  of  Oleron  Ji  and  in  HoUand  for  a 
ycar  and  a  half)  that  if  any  man  can  prbve  a  property  in 
them,  elther  in  his  own  right  or  by  right  of  reprefentation  ^, 
they  fftall  be  reftored  to  him  without  delay  j  bu^,  if  no  fuch 
property  be  proved  within  that  timc,  they  then  fliall  be  the 
king's.  If  the  goods  are  of  a  perifliable  nature,  the  fl:>eriff 
may  fell  them,  and  the  money  fliali  be  liable  in  their  ftead  *, 
This  revenue  of  wrecks  is  frequently  granted  out  to  lords  of 
manors,  as  a  royal  franchife  ^  and  if  any  one  be  thus  entitled 
to  wrecks  in  his  own  land,  and  the  king's  goods  are  wrecked 
thereon,  the  king  may  claim  thcm  at  any  time,  even  after  thc 
year  and  day  *• 

It  is  to  be  obferved,  that,  in  order  to  conftitute  a  legal 
nvrecky  the  goods  muft  come  to  land.  If  they  continue  ^t  fea, 
tbe  law  diftinguiflies  them  by  thc  barbarous  and  uncoutb 

«  Braft.  /.  3.  f.  3,  ///.  B*R. 

f  3  Edw.  I.  c.  4.  '  J  §•  28. 

g  Gr»  Couflum*  (:•  17*  ^  2  Inft.  i68. . 

h  Flet.  /.  I.  c.  44«  2  Inft.   167.         1  Piowd..  166« 
5  Rep.  107.  m  ^  Inft,  i6S.  Bro.  jSbr,  tk»  fFreck* 
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appellations  tAjetfam^  fiotfam^  and  Itgan.  Jetfam  is  wherc 
goods  are  caft  into  the  fea,  and  there  (ink  and  remain 
under  watcr :  flotfam  is  where  they  continue  fwiriiming 
t)n  the  furface  of  the  waves  :  ligan  is  where  they  are  funk 
in  the  fea,  buttied  to  a  cork  or  buoy,  in  order  to  be  found 
again  °.  Thefe  are  alfo  the  king's  if  no  owner  appears 
to  claim  them  ;  but,  if  any  owner  appears,  he  is  entitled  to 
rccover  the  pofleflion.  For  even  if  they  be  cafl:  overboard^ 
without  any  mark  or  buoy,  in  order  to  lighten  the  ftiip,  thc 
owner  is  not  by  this  a£l  of  neceflTity  cpnfl:rued  to  have  renouu'» 
ccd  his  property  ** :  much  lefs  can  things  ligan  be  fuppofed  to 
be  abandoned,  fince  the  owner  has  done  all  in  his  power  to 
aflert  and  retain  his  property.  Thefe  three  are  thereforc 
accounted  fo  far  a  diftin£l  thing  from  the  former,  that  by  the 
king^s  grant  to  a  man  of  wrecks,  things  jetfam,  flotfam,  and 
ligan  will  not  pafs'. 

^  • 

Wrecks,  in  their  legal  acceptation,  are  at  prefent  not 
very  frequent :  for,  if  any  goods  come  to  land,  it  rarely  hap- 
pens,  fince  thc  improvement  of  commerce,  navigation,  and 
correfpondencc,  that  the  owner  is  not  able  to  aflert  his  pro- 
perty  within  the  year  and  day  limited  by  law.  And  in  order 
to  preferve  this  property  entire  for  him,  and  if  poflible  to  pre- 
Tcnt  wrecks  at  all,  our  laws  have  madc  many  very  humane 
regulations  \  in  a  fpirit  quite  oppofite  to  thofe  favagc  laws, 
which  formerly  prevailed  in  all  the  northern  regions  of  Eu- 
rope,  and  a  few  years  ago  were  ftill  faid  to  fubfift  on  the 
Coafts  of  the  Baltic  fea,  permitting  the  inhabitants  to  feize 
6n  whatever  they  could  get  as  lawful  prize :  or,  as  an  author 
of  their  own  exprefles  it,  **  in  naufragorum  miferia  et  cala" 
**  mitate  tanquam  vultures  ad  praedam  currere  ^J.**  For  by 
the  ftatutc  27  Edw.  III.  c.  13.  if  any  fliip  be  loft  on  the 
fliore,  and  the  goods  come  to  land  (which  cannot,  fays  the 
ftatute,  be  called  wreck)  they  fliall  be  prefently  delivered  to 
the  merchant^,  paying  only  a  reafonable  reward  to  thofe  that 

A  5  Rep.  106.  anmo  ejici,  quod  quis  babere  wlitt     Jnfi*. 

•  ^ae  enim  res  in  tempefiate,  lenfart'  2.  i.  §.  48. 
iaenavis  caujayejictunturjbaedominorum        P  5  Rep.  io8. 
firmanentn     S^uia  faJam  efi^  eas  mn  eo        q  Stiernl^.  dejMnSuten*  /•  3*  ^*  5< 

T  4  favqd 


^94  ^^^    R  I  O  H  T  5  BOOK  !• 

favcd  and  prcfcrvcd  them,  which  is  entided /alvage.    AUb  by 
the  common  law,  if  any  perfons  (other  than  the  fherifF)  takc 
any  goods  fo  caft  on  fliore,  which  are  not  lcgal  wreck,  the 
owncr^  might  have  a  commiffion  to  inquire  and  find  them 
out,  and  compel  them  to  make  reftitution  \    And  by  ftatutc  . 
12  Ann.  ft.  2.  c.  i8.  confirmed  by  4  Geo.  I.  c.  12.  in  order 
to  affift  the  diftrefled,  and  prevcnt  the  fcandalous  illegal  prac- 
tices  on  fome  of  our  fea  coafts,  (too  fimilaf  tb  thofe  on  thc 
Baltic)    it  is  enafted,  that  all  head-officers  and  others  of 
towns  near  the  fea  fliall,   upon  application  made  to  them, 
fummon  as  many  hands  as  are  neceflary,  and  fend  them  to 
the  relief  of  any  fliip  in  diftrefs,  on  forfeiture  of  100/.  and,, 
in  cafe  of  affiftance  given,  falvage  fliall  be  paid  by  the  owners, 
to  be  afleffed  by  three  neighbouring  juftices.      AU  perfons 
that  fecrete  any  goods  fhall  forfeit  their  treble  valuc  :  and  if 
they  wilfully  do  any  aft  whercby  the  fhip  is  loft  or  deftroyed» 
by  making  holes  in  her,  ftealing  her  pumps,  or  otherwife, 
they  are  guilty  of  felony,  without  benefit  of  clergy.     Laftly, 
by  the  ftatute  ^6  Geo,  }I.  c.  19.  pkmdering  any  vefl^el  eithei^ 
in  diftrefs,  or  wrecked,  apd  whether  any  living  creature  bc, 
on  board,  or  not,  (for,  whctlier  wreck  or  otherwife,  it  is  clearly 
not  the  property  of  the  populace)  fuch  phmdering,  I  fay,  or 
preventing  tlie  cfcape  of  any  perfon  that  endcavours  to  favc  his 
life,  or  wounding  him  with  intent  to  deftroy  him,  or  putting 
out  falfe  lights  in  order  to  bring  any  vefTel  into  danger,  arc 
all  declared  to  be  capital  felouies  5  in  like  manner  as  the  dc- 
ftroying  of  trees,  fteeplcs,  or  other  ftated  feamarks,.  is.  pu-. 
nifhed  by  the  ftatute  8  EHz.  c.  13.  with  a  forfeiture  of  100/. 
'  or  outlawry.     Moreover,  by  the  ftatute  of  George  II,  pilfer- 
ing  any  goods  caft  afhore  is  declared  to  be  petty  larceny  5  and 
many  other  falutary  regulations  are  made,    for  the  morc 
efTeftually  prefcrving  fhips  of  any  nation  in  diftrefs  *. 

r  F.  N.  B.  112.  3.)     The  laws  alfo  of  thc  Wifigoths, 

«  By  the  civil  la>«r,  to  deftroy  perfons  and  the  moft  carly  Neapolitan  conftitu. 

ihipwrecked,  or  prcvent  their  faving  the  tions,  puniihed  with  thc  utmoft  feverity 

Ihip,   18  capital.      And  to  fteal  even  a  all  thofe  who  neglefted  to  aflift  any  Oiip 

plank  frora  a  vcffel  in  diftrcfs,  or  wreck-  in  diftrefs,  or  pJundercd  any  goods  caft 

fcd,  makes  thc  party  liablc  to  anfwer  for^  on  fliore.     (Lindenbrog.  C*/.  LL.  an. 

ih«  wholc  ihip  and  cargo.    (Ff,  47,  9.  u^u.  146.  7x5.) 
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XII.  A  TWELFTH  branch  of  tKc  royal  revenue,  the  right 
to  mmes,    has  its  original  from  the  king's  prerogative  of 
coinage,  iu  order  to  fupply  him.with  materials  :  and  there* 
fore  thofe  mines,  which  are  properly  royal,  and  to  which  thc 
king  is  entitled  when  found,  are  only  thofe  of  filver  and  gold  •. 
By  the  old  common  law,  if  gold  or  filver  be  found  in  minea 
of  bafe  metai,  according  to  the  opinion  of  fome  the  whole 
was  a  royal  mine,  and  belonged  to  the  king  ;  though  others 
held  that  it  only  did  fo,  if  the  quantity  of  gold  or  filver  was 
of  greater  value  than  the  quantity  of  bafe  metal  K     But  now 
by  the  ftatutes  i  W.  &  M.  ft.  i.  c.  30.  and  5  W.  &  M* 
c.  6.  this  difFerence  is  made  immaterial ;  it  being  ena£ted, 
that  no  mines  of  copper,  tin^  iron,  or  lead,  fhall  be  looked 
upon  as  royal  mines,*  notwithftanding  gold  or  filver  may  bc 
cxtrafted  from  thcm  in  any  quantities :  but  that  the  king,  or 
perfons  claiming  royal  mines  under  his  authority,  may  havc 
the  ore,  (other  than  tin-ore  in  the  counties  of  Devon  and 
Cornwall)  paying  for  the  fame  a  price  ftated  in  the  a£t. 
Thip  was  an  extremcly   reafonablc  law :   for  now  privatc 
owncrs  are  not  difcouragcd  from.  working  mines,  through  a 
fear  that  thcy  may  be  claimed  as  royal  ones  ;  neithcr  does  thc 
king  dcpart  from  the  juft  rights  of  his  rcvcnuc,  fincc  he  may 
havc  all  the  precious  metal  containcd  in  thc  orc,   paying,  no 
morc  for  it  than  the  valuc  of  the  bafe  metal  which  it  is  fup» 
pofed  to  bc  'y  to  whicb  bafc  metal  the  land  owner  is  by  rcafon 

;ind  law  entitlcd.  « 

XIIJ*  To  tjic  fame  original  may  in  part  be  rcfcrrcd  the 
revenue  of  trcafure-trove  (derived  from  the  Frcnch  word, 
trovery  to  find)  called  in  Latin  thefaurus  inventus^  which  is 
wherc  any  money  or  coin,  gold,  filver,  plate,  or  buUion,  i^ 
found  hiddcn  in  the  earth,  or  other  private  place,  thc  owncr 
thereof  being  unknown  ;  in  which  cafe  thc  treafure  belonga  - 
to  thc  king :  but  if  he  that  hid  it  be  known,  or  aftcrwards  ' 
found  out,  thc  owner  ^nd  not  the  king  is  entitled  to  it**. 
^fo  if  it  bc  found  in  thc  fca,  or  upon  thc  earth,  it  doth  not 

s  £  InA.  577,  a  3  Inft.  xjx*    Dalt.  of  Sheriffs. 

I  Plowd.  336,  '        c.  16. 

belong 


ag6  The   R  i  o  h  t  s  Book  1. 

bclong  to  the  king,  but  the  findcr,  if  no  owner  appcars^.  So 
ihat  it  fcems  it  is  the  hiding^  and  not  the  abandQtiing  of  it,.that 
givcs  the  king  a  property :  Brafton  *  defiftiftg  it,  ui  thc  words 
of  the  civilians,  to  be  "  vetus  depofitio  pecuniaeJ^  This  dif- 
ference  clearly  arifes  from  the  difFerent  intentions,  which 
the  law  implies  in  the  owner,  A  man,  that  hides  his  treafure 
in  a  fecret  pkce,  cvidently  does  not  mcan  to  relinquifii  hi^ 
property ;  but  rcferves  a  right  of  claiming  it  again,  when  he 
fees  occafion :  and,  if  he  dies  and  the  fecret  alfo  dies  with 
him,  the  law  gives  it  tlic  king,  in  part  of  his  royal  revenue. 
But  a  man  that  fcatters  his  treafurc  into  the  fea,  or  upon  the 
public  furface  of  the  eatth,  is  conftrued  to  havc  abfolutely 
abandoned  his  property,  and  rcturned  it  into  the  common 
ftock,  without  any  intention  of  reclaiming  it :  and  therefore 
it  belongs,  as  in  a  ftate  of  nature,  to  the  firft  occupant,  or 
finder  5  unlcfs  thc  owner  appcat  and  aflert  his  right,  whtcii 
dien  proves  that  the  lofs  was  by  accident,  and  not  with  an 
intcnt  to  renounce  his  property. 

FoRMERLY  all  treafure-trove  bclonged  to  the  finder^^  5  as 
was  alfo  the  rule  of  the  civil  law  *.  Afterwards  it  was  judged 
eiTpedient  for  the  purpofcs  of  the  ftate,  and  particularly  for 
the  coinage,  to  aliow  part  of  what  waa  fo  fatmd  to  the  king ; 
which  part  was  afligncd  to  be  all  hidd^n  treafure  ;  fuch  as  ia 
cafually  lofi  and  unclaimed>  and  alfo  fach  as  is  defignedly 
ehandontd^  ftill  remaining  the  right  of  the  foftunate  finder. 
And  tl^at  the  prince  fiiall  be  entitlcd  to  this  hidden  treafure  is 
jiow  grown  to  be,  according  to  Grotius  %  ^^  jus  communey  et 
•*  quaji  gentium  c"  for  it  is  not  only  obferved,  hc  adds,  in 
Enghnd,  but  in  Gcrmany,  France,  Spain,  and  I)enmark. 
The  finding  of  depofitcd  trcafurc  was  much  more  frequent, 
^nd  the  treafures  themfelvcs  more  confidcrable,  in  the  infancy 
of  our  conftitution  than  at  prefent.  Whcn  thc  Ronians,  and 
■  other  inhabitants  of  the  refpeftive  countrics  which  compofed 
their  empirc,  were  drivcn  out  by  thc  northern  nations,  they 
conccalcd  thcir  moncy  undcr-ground :  with  a  vieW  of  refort- 
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ing  to  it  again  when  the  heat  of  the  irruption  ihould  be  over, 
and  the  invaders  driven  back  to  their  defarts.  But,  as  thia 
never  happened,  the  treafures  were  never  claimed ;  and  on  the 
death  of  thc  owncrs  the  fecret  alfo  died  along  with  them. 
The  conquering  generals,  being  aware  of  thc  value  of  thefe 
hidden  minesi  made  it  highly  penal  to  fecrcte  them  from  thc 
public  fervice.  In  England  therefore,  as  among  thc  feudifts  \ 
the  punifliment  ^f  fuch  as  conccaled  from  the  king  the  find- 
ing  of  hidden  treafure  was  formerly  np  lefs  than  death  j  but 
jiow  it  is  only  fine  and  imprifonment  *^. 

XrV.  Waifs,  bona  waviata,  are  goods  ftolen,  and  waived 
or  thrown  away  by  the  thief  in  his  flight,  for  fear  of  being 
apprehended.  Thefc  are  given  to  the  king  by  the  law,  as  a 
punifiiment  upon  the  owner,  for  not  himfelf  purfuing  thc 
felon,  and  taking  away  his  goods  ftom  him  *.  And  therefore 
if  the  party  robbed,  do  his  diligence  immediately  to  follow 
and  apprehend  the  thief,  (which  is  called  making  {rdh/uitj 
or  do  convi£k  him  afterwards,  or  procure  evidence  to  convi^ 
him,  he  fliall  have  his  goods  again  \  Waived  goods  do  alfa 
not  belong  to  the  king,  till  feifed  by  fomebody  for  his  ufe  i 
for  if  the  party  robbed  can  feife  them  firft,  though  at  thc 
diftance  of  twenty  years,  the  king  ftiall  ncyer  have  them  ^ 
If  the  goods  are  hid  by  the  thief,  or  left  any  where  by  him, 
fo  that  he  had  them  not  about  him,  whcn  he  fled,  and  thcre* 
fore  did  not  throw  them  away  in  his  flight  j  theft  alfo  are 
not  bona  waviata,  but  the  owner  may  have  them  again  when 
ke  pleafes  s.  The  goods  of  a  foreign  mcrchant,  though  ftolca 
and  thrown  away  in  flight,  fliall  never  be  waifs  ^ :  the  reafon 
^hereof  may  be,  not  only  ior  the  encouragement  of  trade» 
but  alfobecaufe  there  is  no  wilful  default  in  the  foreign  mer- 
chant*s  not  purfuing  the  thief ;  he  being  generally  a  ftranger 
to  our  laws,  our  ufage§,  and  our  language. 

XV.  EsTRAYS  arc  fuch  valuablc  animals  as  are  found 
wandering  in  any  manor  or  lordfliip,  and  no  man  knoweth  th^ 
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owncr  of  thcm ;  in  which  cafe  thc  law  givcs  thcm  to  thc  king 
as  the  gcncral  owncr  and  lord  paramount  of  thc  foil,  in  rc- 
compcnfc  for  thc  damagc  which  they  may  have  done  thcrein : 
and  they  now  moft  commonly  belong  to  the  lord  of  the 
manor,  by  fpecial  grant  from  the  crown.  Biit,  in  order  to 
vcft  an  abfolute  property  in  the  king,  or  his  grantees,  thcy 
muft  bc  proclaimed  in  the  church  and  two  market  towns  next 
adjoining  to  the  place  where  they  are  found :  and  then,  if  no 
man  claims  them,  after  prdciamation  and  a  year  and  a  day 
pafled,  they  belong  to  the  king  or  his  fubftitute  without  rc- 
deraption  ' ;  evcn  though  the  owner  wcre  a  minor,  or  undcr 
any  other  Icgal  incapacity  ^,  A  provifion  fimilar  to  which 
obtained  in  the  old  Gothic  conftitution,  with  regard  to  all 
things  that  were  found,  which  wcre  to  bc  thrice  proclaimcd  ; 
primum  coram  cofnitibtts  et  viatorihus  ohviis^  deinde  in  proxima 
villa  vel  pagOy  pojlremo  coram  ecclejia  viljudtcio  :  and  the  fpace 
of  a  year  was  allowcd  for  thc  owner  to  reclaim  his  propcrty  *, 
If  the  owncr  claims  them  within  the  year  and  day,  hc  muft 
pay  the  charges  of  finding,  keeping,  and  proclaiming  thei^  "• 
Thc  king  or  lord  has  no  propcrty  till  thc  ycar  and  day  pafled  : 
for  if  a  lord  keepeth  an  eftray  threc  quartcrs  of  a  year,  and 
within  thc  ycar  it  ftrayeth  again,  and  another  lord  gctteth  it, 
thc  firft  lord  cannot  takc  it  again  \  Any  beafts  may  be 
cftrays,  that  are  by  nature  tame  or  reclaimable,  and  in  which 
thcre  is  a  valuable  property,  as  fhecp,  oxen,  fwine,  and  horfes, 
which  we  in  general  call  cattle  \  and  fo  Fleta  **  defines  them, 
fecuj  vagensy  quod  nttllus  petity  fequitur  vel  advocat.  For  ani- 
mals  upon  which  the  law  fcts  no  valuc,  as  a  dog  or  cat,  and 
ikmmdXsferae  naturae^  as  a  bear  or  wolf,  cahnot  be  confidered 
as  cftrays,  So  fwans  may  be  eftrays,  but  not  any  other  fowl  p  5 
whence  thcy  are  faid  to  be  royal  fowl.  The  reafon  of  which 
diftinftion  fcems  to  be,  that,  cattle  and  fwans  being  of  a 
Tcclaimed  nature,  the  owner's  property  in  them  is  not  loft 
merely  by  thcir  temporary  efcape  \  and  they  alfo,  from  thcir 
intrinfic  value,  are  a  fufEcicnt  pledge  for  the  expcnce  of  th^ 
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lord  oi  thc  franchijfe  in  keeping  thcm  the  year  and  day.  For 
he  that  takes  an  eftray  is  bound,  fo  long  as  he  keeps  it,  to  find 
it  in  provifions  and  preferve  it  from  damage  "^ ;  and  may  not 
ufe  it  by  way  of  labour,  but  is  liable  to  an  a£tion  for  fo  doing '. 
Yet  he  may  milk  a  cow,  or  the  like  ;  for  that  tends  to  thc 
prefervation,  and  is  for  the  benefit,  of  the  animal  •.    ' 

Besides  the  pardcular  reafons  before  given  why  tlie  kinj 
fliould  have  the  feveral  rcvcnues  of  loyal  fifli,  fliipwrecks^ 
treafure-trove,  waifs,  and  eftrays,  there  is  alfo  one  gencral 
reafon  which  holds  for  them  all ;  and  that  is,  becaufe  they 
are  bona  vacantiay  or  goods  in  which  no  one  elfe  can  claim  4 
property.  And  therefore  by  the  law  of  nature  they  belonged 
to  the  firft  occupant  or  finder ;  and  fo  continued  under  the 
imperial  law,  But,  in  fettling  the  modern  conftitutions  of 
moft  of  the  governments  in  Europe,  it  was  thought  proper 
(to  prevent  that  ftrife  and  contention,  which  the  mere  title 
of  occupancy  is  apt  to  create  and  continue,  and  to  providc 
for  the  fupport  of  public  authority  in  a  manner  the  leaft  bur- 
thenfopac  to  individuals)  that  thefe  rights  fliould  be  annexed 
to  the  fupreme  powcr  by  the  pofitive  laws  of  the  ftate.  And 
fo  it  came  to  pafs  that,  as  Brafton  exprefles  it  ^,  haec  quae 
nuUius  in  homs  funt^  et  dimfuerunt  inventoris  de  jure  naturali^ 
jam  efficiuntur  principis  de  jure  gentium. 

XVI.  The  next  branch  of  the  king's  ordinary  revenuc 
confifts  in  forfeitures  of  lands  and  goods  for  ofFences ;  hona 
Monffcatay  as  they  are  called  by  the  civilians,  becaufe  they  be- 
longed  to  ^[\&jifcus  or  imperial  treafury  ;  or,  as  our  lawyers 
tcrm  them,  forisfaEia  ;  that  is,  fuch  whereof  the  property  is 
gone  away  or  departed  from  the  owner.  The  true  reafoa 
and  only  fubftantial  ground  of  any  forfeiture  for  crimes  con- 
fift  in  this  ;  that  all  property  is  derived  from  fociety,  being 
one  of  thofc  civil  rights  which  are  conferred  upon  individuals, 
in  cxchangc  for  that.degree  of  natural  freedom,  which  evcry 
nian  muft  facrifice  when  he  enters  into  focial  communities. 
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If  therefore  z  member  of  any  national  community  violate^ 
the  fundamental  contra£k  of  his  afibciation»  by  tranfgrefling 
the  municipal  law,  he  forfeits  his  right  to  fuch  privikgcs  a» 
he  claims  by  that  contra£b ;  and  the  ftate  may  very  ju^y 
refume  that  portion  of  property,  or  any  part  of  k,  wkich 
the  laws  have  before  aiSgned  him.  Hence^  m  every.  offence 
of  an  atrocious  kind,  the  laws  of  England  have  exa£ted  a 
total  confifcation  of  the  movcables  or  perfonal  eftate  ;  and  in 
many  cafcs  a  perpetual,  in  others  only  a  temporary,  lofs  of 
the  bffender^s  immovcabks  or  landed  property ;  and  have 
vefted  them  both  in  the  king,  who  is  the  perfon  fuppofed  to 
be  offended,  being  the  one  vifible  magiftrate  in  whom  the 
majefty  of  the  public  refides.  The  particulars  of  thefe  for- 
feitures  will  be  more  properly  recited  when  we  treat  of  crimes 
and  mifdemefnors.  I  therefore  only  mention  them  here,  for 
thc  fake  of  regularity,  as  a  part  of  the  cenfus  regalis ;  and 
(hall  poftpone  for  the  prefent  the  farther  confideration  of  ali 
forfeitures,  excepting  one  fpecies  only,  which  arifes  from  thc 
misfortune  rather  than  the  crime  of  the  owner,  and  is  caUed 
a  deodand* 

V 

Bt  this  is  meant  whatever  perfonal  chattel  is  the  imme^ 
diate  occafion  of  the  death  of  any  reafonable  creature: 
which  is  forfeited  to  the  king,  to  be  applied  to  pious  ufes, 
and  diftributed  in  alms  by  his  high  almoner"  ;  though  for- 
merly  deftined  to  a  more  fuperftitious  purpofe.  It  feems  to 
have  been  originally  defigned,  in  the  blind  days  of  popery, 
as  an  expiation  for  the  fouls  of  fuch  as  were  fnatched  away 
by  fuddcn  dcath ;  and  for  that  purpofe  ought  properly  to 
have  been  given  to  holy  church  ^ :  in  the  fame  manner  as 
the  apparcl  of  a  ftranger,  who  was  found  dead,  was  applied 
to  purchafe  maffes  for  the  good  of  his  foul.  And  this  may 
account  for  that  rule  of  law,  that  no  deodand  is  due  where 
an  infont  under  the  age  of  difcretion  is  killed  by  a  faB 
frcm  ^  cart,  or  horfe,  or  the  like,  not  bcing  in  motion  *  ; 
whereas,  if  an  adult  perfon '  falls  from  thence  and  is  killed, 
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thc  thing  is  certainly  forfeited,  For  thie  reafon  giTen  by  fir 
l^atthew  Hale  feems  to  be  very  inadequate,  viz.  becaufe  an 
iufant  i$  not  able  to  take  care  of  himfelf ;  for  why  fhouli 
the  owner  iave  his  forfeiture,  on  account  of  the  imbecility 
.  ^f  the  child»  which  ought  rather  to  have  made  him  more 
^uutious  to  prevent  any  accident  of  mifchief  ?  The  true 
grpund  of  this  rule  feems  rather  to  have  been,  that  the  child,  by 
reafon  of  it^s  want  of  difcretion,  was  prefumed  tncapable  of 
gd^ual  fin,  and  therefore  needed  no  deodand  to  purchafe  pro- 
pitiatory  mafles :  but  every  adult,  who  died  in  a£hial  Bn^ 
ftood  in  need  of  fuch  atonement,  according  to  the  humane 
fuperftition  of  the  founders  of  the  Englifh  law. 

Thus  ftands  the  law  if  a  perfon  be  killed  by  a  fall  from 
a  thing  ftanding  ftill.  But  if  a  horfe,  or  ox,  or  other  animaT, 
ot  his  own  motion,  kill  as  well  an  infant  as  an  adult,  or  if 
a  cart  run  over  him,  they  fhall  in  either  cafe  be  forfeited  a$ 
deodands  ^  ;  which  is  grounded  upon  this  additional  reafon, 
that  fuch  misfortunes  are  in  part  owing  to  the  negligence  of 
the  bwner,  and  therefore  he  is  properly  punifhed  by  fuch  for- 
feiture.  A  like  punifhment  is  in  like  cafes  inflifted  by  the 
Mofaical  law  * :  *^  if  an  ox  gore  a  man  that  he  die,  the  ox 
**  fhall  be  ftoned,  and  his  flelh  fhall  not  be  eaten."  And, 
among  the  Athenians  *,  whatevcr  was  the  caufe  of  a  man's 
death,  by  falling  upon  him,  was  exterminated  or  caft  out  of 
the  dominions  of  the  republic.  Where  a  thing,  not  in  mo- 
tion,  is  the  occafion  of  a  man's  death,  that  part  only  which 
is  the  immediate  caufe  is  forfeited  ;  as  if  a  man  be  climbing 
up  the  wheel  of  a  cart,  and  is  killed  by  falling  from  it,  the 
wheel  alone  is  a  deodand  ^  :  but,  wherever  the  thing  is  in 
motion,  not  only  that  part  which  immediately  gives  the 
wound,  (as  the  wheel,  which  runs  over  his  body)  but  all 
things  which  move  with  it  and  help  to  make  the  wound  more. 
dangerous  (as  the  cart  and  loading,  which  increafe  the  pref- 

jr  Ommatfuaenument  ad  m^rtemtfunt  perfon  was  drowned,  was  ordered  to  be 

Veo  datula»  Bra&on.  /•  3.  c.  5.  filled  upi»   under  the  infpe^on  of  tbe 

^  £xod.  xjci.  ftS.  coroner.  Flet.  /.  i.  c,  25.  §.  10.  Fitzh. 

s  Aefchin.  cont*  Ctejipb»     Thtts  too  Abr.  /.  corone.  416. 
bjT  ojir  aatient  Uw^  a  well  in  which  a        b  i  Hal.  P.  C.  422. 

furc 
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fttre  of  the  whcel)  are  forfeited  ^.  It  matters  not  whether  thc 
owncr  were  concerned  in  the  killing  or  not ;  for,  if  a  matt 
kills  another  with  my  fword,  the  fword  is  forfeited  **  as  an 
accurfed  thing  *.  And  therefore,  in  all  indi£lments  for  ho- 
micide,  the  inftrument  of  death  and  the  value  are  prefehte<i 
and  found  by  the  grand  jury  (as,  that  the  ftroke  was  given 
by  a  ccrtain  penknife,  value  fixpence)  that  the  king  or  his 
grantee  may  claim  the  deodand  :  for  it  is  no  deodand,  unlcfs 
it  be  prefented  as  fuch  by  a  jury  of  twelve  men  ^.  No  deo- 
dands  are  due  for  accidents  happening  upon  the  high  fea,  that 
being  out  of  the  jurifdiftion  of  the  common  law :  but  if  z 
man  falls  from  a  boat  or  fliip  in  frefli  water,  and  is  drowned, 
it  hath  been  faid,  that  the  vcflel  and  cargo  are  in  ftriftncfa  of 
law  a  deodand  ^,  But  juries  have  of  late  very  frequently 
taken  upon  themfelves  to  mitigate  thefe  forfeitures,  by  find- 
ing  only  fome  trifling  thing,  or  part  of  an  entire  thing,  to 
have  been  the  occafion  of  the  death.  And  in  fuch  cafes» 
although  ^he  finding  by  the  jury  be  hardly  warrantable  by 
law,  the  court  of  king's  bench  hath  generally  refufed  to  in* 
terfere  on  behalf  of  the  lord  of  the  franchife,  to  aflift  fo  un- 
cquitable  a  claim  *•• 

Deodands,  and  forfStures  in  general,  as  well  as  wrecks, 
treafure-trove,  royal  fifli,  miries,  waifs,  and  eftrays,  may  be 
granted  by  the  king  to  particular  fubjefts,  as  a  royal  fran- 
chife  :  and  indeed  they  are  for  the  moft  part  granted  out  to 
the  lords  of  manors,  or  other  liberties  :  to  tlie  perverfion  of 
their  original  defign» . 

c   I  Hawk.  P.  C.  c.  26.  felicltath   meae   numeretur^   hahuiffe  vei 

*  A  fimilar  rule  obtained  anik>ng  the  aedificaffe    allquod     quo    komo    periret» 

antient  Goths.     Si  quis,   me  nefciente,  Stiernhook  dejure  Gofb,  1.  3.  c*  4* 

fuocunque  meo  telo  vd  ittftrumento  in  per  ^  Dr  &  St.  d.  2.  c.  51* 

rticiemjuamabutatur-^*^  n/el  ex  aedibus  mtii         ^  3  Inft.  57. 

cadatf 'vel  incidat  in  puteummeumf  quan-         Z  3  Inft.  58.      i  Hal.  P.  C.  423» 

tumvh  teBum  et  munitumy  *vel  in  catarac-  Molloy  dejur»  maritim»  2.  225. 

tam,   et  Jub  molendino  meo  confringatur,         h  Fofter  of  honaicidc.  26.6.     . 

ipfi  aligua  mulSfa  ple^ar  j  at  in  parte  in- 

'  xvn.  an- 
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XVII.  Another  branch  of  the  kmg's  ordinary  revenue 
arifes  from  efcheats  of  lands,  which  happen  upon  the  defe£t 
of  hcirs  to  fucceed  to  the  inheritance  ;  whereupon  they  in 
general  revert  to  and  veft  in  the  king,  who  is  efteemed,  in 
thc  eye  of  the  law,  the  original  proprietor  of  all  the  lands  in 
the  kingdom.  But  the  difcuffion  of  this  topic  more  properly 
belongs  to  the  fecond  book  of  thefe  commcntaries,  wherein 
we  (hall  particularly  confider  the  manner  in  which  lands  may 
be  acquired  or  loft  by  efcheat. 

XVIII.  I  PROCEED  therefore  to  the  eighteenth  and  laft 
branch  of  the  king's  ordinary  rcvenue ;  which  confifts  in 
the  cuftody  of  idiots,  from  whence  we  (hall  be  naturally  lcd 
to  confider  alfo  the  cuftody  of  lunatics. 

An  idiot,  or  natural  fool,  is  onc  that  hath  had  no  under- 
ftanding  from  his  nativity ;  and  therefore  is  by  law  prefumed 
neyer  likely  to  attain  any.  For  which  reafon  the  cuftody  of 
him  and  of  his  lands  was  formerly  vefted  in  the  lord  of  the 
fee  ^ ;  (and  therefore  ftill,  by  fpecial  cuftom,  in  fome  manors 
the  lord  ftiall  have  thc  ordering  of  idiot  and  lunatic  copy- 
holders  *)  but,  by  reafon  of  the  manifold  abufes  of  this  power 
by  fubjc£ls,  it  was  at  laft  provided  by  common  confent,  that 
it  fliould  be  given  to  thc  king,  as  the  general  confervator  of 
his  peoplc ;  in  order  to  prevent  the  idiot  from  wafting  his 
eftatc,  and  reducing  himfelf  and  his  heirs  to  povcrty  and 
diftrefs  ^.  This  fifcal  prcrogative  of  the  king  is  declared  in 
parliament  by  ftatute  1 7  Edw.  11.  c.  9.  which  diredls  (in  af- 
firmance  of  the  common  law  *)  that  the  king  fliall  have  ward 
of  the  lands  of  natural  fools,  taking  the  profits  without  waftc 
or  deftruftion,  and  fliall  find  them  neceflaries ;  and  after  the 
death  of  fuch  idiots  he  fliall  render  the  eftate  to  the  heirs :  in 
prder  to  prevent  fuch  idiots  from  aliening  their  lands,  arid» 
their  hcirs  from  being  difinheritcd. 

By  the  old  common  law  there  is  a  writ  de  idiota  inquirendoy 
to  inquire  whethcr  a  man  be  an  idiot  or  not  ™  :  which  muft 
be  tried  by  a  jury  of  twelvc  men  :  and,  if  they  find  him  purus 

^  Flet.  /.  I.  f.  II.  §.  10.  Edw.  L  (pre6xed  to  Maynard'9  yejur- 

i  Dyer.  jot.    Hutt*  17.  Noy.  27.  book  of  £dw.  II.)  fol.  zo,  24* 

^  F.  N.  B.2}«.  m  F.  N.  B.  232. 
1  4  Rep«  126.  MmorawT  SfMcc*  10 

Vql.  h  tJ  idiofa, 
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idiotaj  thc  profits  of  his  lands,  and  the  cuftody  of  his  perfon 
may  be  granted  by  the  king  to  fome  fubjeft,  who  has  intcreft 
enough  to  obtain  them  ".  Thi»  branch  of  the  revenue  hath 
been  long  confidered  as  a  hardfliip  upon  private  families :  and 
fo  long  ago  as  in  the  8  Jac.  L  it  was  under  the  confideration 
of  parliament,  to  veft  this  cuftody  in  the  relations  of  the 
party,  and  to  fettle  an  cquivalent  on  the  crown  in  lieu  of  it; 
it  being  then  propofed  to  ftiare  the  fame  fate  with  the  flavery 
of  the  feodal  tenures,  which  has  been  fince  aboliftied  ».  Yet 
few  inftances  can  be  given  of  the  oppreflive  exertion  of  it, 
fince  it  feldom  happens  that  a  jury  finds  a  man  an  idiot  a  na* 
tivitatey  but  only  non  con^s  mentis  from  ibme  particular  time  y 
which  has  an  operation  vcry  difi^erent  in  point  of  law. 

A  MAN  is  not  an  idiot  p,  if  he  hath  any  glimmering  of 
reafon,  fo  that  he  can  tell  his  parents,  his  age,  or  the  like 
common-matters.  But  a  man  who  is  bom  deaf,  dumb>  and 
blind,  is  looked  upon  by  the  law  as  in  the  fame  ftate  with  an 
idiot  *i  5  he  being  fuppofed  incapable  of  any  underftanding» 
as  wanting  all  thofe  fenfes  which  furnifli  the  human  mind 
with<  ideas. 

A  LUNATic,  or  non  compos  mentis,  is  one  who  hath  had 
underftanding,  but  by  difeafe,  grief,  or  other  accident  hath 
loft  the  ufe  of  his  reafon '.  A  lunatic  is  indeed  properly  one 
that  hath  lucid  intervals ;  fometimes  enjoying  his  fenfes,  and 
fometimes  not,  and  that  frequently  depending  upon  thc 
change  of  the  mbon.  But  imder  the  general  name  of  nofr 
compos  mentis  (which  Cr  Edward  Coke  fays  is  the  moft  legal 
name  *)  are  comprized  not  only  lunatics,  but  perfons  under 
frenzies;  or  who  lofe  their  intellefts  by  difeafe;  thofe  that 
gronv  deaf,  dumb,  and  blind,  not  being  hoxp  fo  ;  or  fuch,  in 
Ihort,  as  are  judged  by  the  court  of  chancery  incapable  of 
condufting  their  own  afFairs.  To  thefe  alfo,  as  well  as 
idiots,  the  king  is  guardian,  but  to  a  very  dififerent  purpofe* 
For  ±hc  law  alwap  imagines,  that  thefe  accidental  misfor- 

n  This  power,  though  of  latc  very  q  Co.  Litt.  42.     Fleta.  /.  6.  c,  40. 

rarely  exertcd,  h  ftill  alludcd  to  in  cony-  '  Idwta  a  caju  et  infirmitate*  (Mem* 

mon  fpeecb,  by  tl^at  ufual  expreiiion  of  Seaccb,  20  Edw.  I,  in  Maynard*s  yeac» 

hegging  a  man  for  a  fool.  boak  of  £dw.  II.  zo«) 

o  4lnft.  203.  Com«  joum*  i6io»  •  x  Inftt  246^ 

.  f  j*  N.  B.  I33. '  tuncg 
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tunes  may  be  rcmovcd ;  and  therefore  only  conftitutes  thc 
crown  atruftee  for  the  unfortunate  perfons,  to  protc£t  their 
propcrty,  and  to  account  to  thcm  for  all  profits  rcceived^  i£ 
they  recovcr,  or  after  thcir  deceafe  to  their  rcprcfcntativcs. 
Andtherefore  it  isdcclared  by  the  ftatutc  17  Edw.II.  c.  lo* 
that  thc  king  fhall  provide  for  the  cuftody  and  fuftcntation  of 
lunaticS)  and  prcfcrve  thcir  lands  and  thc  profits  of  thcm  for 
their  ufe,  when  thcy  come  to  their  right  mind ;  and  thc  king 
(hall  takc  nothing  to  his  own  ufe :  and  if  thc  partics  die  in 
fuch  cftate,  the  refidue  {hall  be  diftributed  for  their  fouls  by 
the  advice  of  thc  ordinary,  and  of  courfe  (by  thc  fubfequent 
amendments  of  thc  law  of  adpniniftration)  fhall  now  go  to 
their  cxccutors  or  adminiftrators. 

On  the  firft  attack  of  lunacy,  or  other  occafional  infanity^ 
while  there  may  bc  hopes  of  a  fpcedy  rcftitution  of  rcafon^ 
it  is  ufual  to  confinc  the  unhappy  obje£ts  in  private  cuftody 
ixndcr  the  diredlion  of  their  ncarcft  friends  and  rclations :  and 
the  legiflaturc,  to  prcvent  all  abufes  incident  to  fuch  private 
cuftody,  hath  thought  proper  to  interpofe  it's  authority,  by 
ftatutc  14  Gco.  III.  c.  49.  (continued  by  19  Geo.III.  c.  15.) 
(^) .  for  regulating  private  mad-houfcs.  But,  when  thc  dit 
order  is  grown  permanent,  and  the  circumftances  of  the  party 
will  bear  fuch  additional  cxpence,  it  is  proper  to  apply  to  the 
royal  authority  to  warrant  a  lafting  confincment. 

The  method  of  proving  a  pcrfon  non  compos  is  vcry  fimilar 
to  that  of  proving  him  an  idiot.  Thc  lord  chanccUor,  tq 
whom,  by  fpecial  authority  from  the  king,  the  cuftody  of 
idiots  and  lunatics  is  cntrufted  *,  upon  petition  or  informa- 
tion,  grants  a  commiflion  in  nature  of  the  writ  de  idiota  in'* 
quirendOf  to  inquire  into  thc  party's  ftate  of  mind ;  and  if 
he  be  found  non  composj  hc  ufually  commits  the  carc  of  his 
pcrfon,  with  a  fuitablc  allowaiicc  for  his  maintenance,  to 
fome  friend,  who  is  then  called  his  committee.  However, 
to  prevcnt  finifter  prafticcs,  the  next  heir  is  feldom  pcrmit- 
ted  to  be  this  committce  of  the  perfon ;  becaufe  it  is  his  in- 
tereft  that  the  party  fliould  die.     But,  it  hath  been  faid,  there 

t  3  P.  W«'.  108. 

(^)  [And  made  perpetual  by  26  Gco.  III.  c*  91*] 
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lics  not  the  fame  objeSion  againft  his  next  of  kin,  provided  he 
bc  not  his  heir;  for  it  is  his  intereft  to  preferve  the  lunaticV 
life,  in  order  to  increafe  the  perfonal  eftate  by  favings,  which 
he  or  his  family  may  hefeafter  be  entitled  to  enjoy  '.  Thc 
heir  is  geherally  made  thc  manageror  committ^c  of  the  eftatc, 
it  bcing  clearly  his  intereft  by  good  management  to  keep  it  in 
condition:  accountable  however  to  the  court  of  chancery,  and 
to  the  fton  cGmpos  himfelf,  if  he  recovers ;  or  otherwife,  to  his 
adminiftrators. 

In  this  cafe  of  idiots  and  lunatics  the  civil  law  agrees  with 
ours  \  by  afligning  them  tutors  to  proteft  their  perfons,  and 
curators  to  manage  their  eftates.  But  in  another  inftance  the 
Roman  law  goes  much  beyond  the  Englifli.  For,  if  a  man 
by  notorious  prodigality  was  in  danger  of  wafting  his  eftate, 
he  was  looked  upon  as  non  cofnposy  and  committed  to  the  care 
of  curators  or  tutors  by  the  praetor  ".  And  by  the  laws  of 
Solon  fuch  prodigals  were  branded  with  perpetual  infamy  "^* 
But  with  us,  when  a  man  on  an  inqueft  of  idiocy  hath  been 
returned  an  unthrift  and  not  an  idiot  *,  no  farther  proceed- 
ings  have  been  had.  And  the  propriety  of  the  praftice  itfelf 
feems  to  be  very  queftiopable.  It  was  doubtlefs  an  excellent 
method  of  benefiting  the  individual,  and  of  preferving  eftates 
in  families  -,  but  it  hardly  feems  calculated  for  the  genius  of 
a  free  nation,  who  claim  and  exercife  the  liberty  of  ufmg 
their  own  property  as  they  pleafe.  **  ^ic  utere  tuoy  ut  alimum 
^^  non  laedaSi*  is  the  only  reftri£tion  our  laws  have  given 
with  regard  to  oeconomical  prudence.  And  the  frequent  cir- 
culation  and  transfer  of  lands  and  other  property,  which  can- 
not  be  effefted  without  extravagance  fomewhere,  are  perhaps 
nof  a  little  conducive  towards  keeping  our  mixed  conftitution 
in  it's  due  health  and  vigour. 

This  may  fufiice  for  a  fliort  view  of  the  king's  ordinarj 
reveriue,  or  the  proper  patrimony  of  the  crown ;  which  was 
very  large  formerly,  and  capable  of  being  increafed  to  a  mag- 
nitude  truly  formidable :  for  there  are  very  few  eftates  in  the 

t  4  P.  W"**.  638.  exemplo  furif.fi :  et  tamdiu  erunt  amh  Ifi, 

u  Solent  praetoresf   fi  talem  bommem  curatione,  quamdiu  vel/uriofusfanitatem^ 

mvenerintf  qui  neque  tempu^neque  finem  veliiiehonosmoreSfreceperit.  Ffz7»io»i^ 

expenfnrum  babetffed  honafua  dliacerando  ^  Potter  Antiqu*  b.  i.  C«  26. 

tt  dijfipando  profunditf  curaterm  ti  dare^  *  Bro«  /f^r.  tit*  Idiot,  4. 

kingdom^ 
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kingdom,  that  have  not,  at  fome  period  or  other  fmce  the 
Norman  conqueft,  bcen  vefted  in  the  hands  of  the  king  by 
forfeiture,  efcheat,  or  otherwife.  *  But,  fortunately  for  the 
liberty  of  the  fubjeft,  this  hereditary  landed  revenue,  by  a 
feries  of  improvident  management,  is  funk  almoft  to  nothing; 
and  the  cafual  profits,  arifmg  from  the  other  branches  of  the 
cenfus  regalis,  are  likewife  almoft  all  of  them  alienated  from  the 
crown,     In  order  to  fupply  the  deficiencies  of  which,  we  are 
now  obliged  to  have  recourfe  to  new  methods  of  raifmg  mo- 
ney,  unknown  to  our  early  anceftors;  which  methods  con- 
ftitute  the  king's  extraordinary  revenue.     For,  the  public  pa- 
trimony  being  got  into  the  hands  of  private  fubjefts,  it  is  but 
reafonable  that  private  contributions  (hould  fupply  the  public 
fervice»     Which,  though  it  may  perhaps  fall  harder  upon 
fome  individuals,  whofe  anceftors  have  had  no  fliare  in  the 
general  plunder,  than  upon  others,  yet,  taking  the  nation 
tliroughout,  it  amounts  to  nearly  the  fame ;   provided  the 
gain  by  the  extraordinary,  fhould  appear  to  be  no  greater  than 
the  lofs  by  the  ordinary,  revenue.  And  perhaps,  if  every  gen- 
tleman  in  the  kingdom  was  to  be  ftripped  of  fuch  of  his  lands 
as  were  formerly  the  property  of  the  crown  5  was  to  be  again 
fubjeft  to  tbe  inconveniencies  of  purveyanceandpre-emption, 
the  oppreflion  of  foreft  laws,  and  the  flavery  of  feodal  tenures ; 
and  was  to  refign  into  the  king's  hands  all  his  royal  franchifes 
of  waifs,  wrccks,  eftrays,  treafure-trove,  mines,  deodands, 
forfeitures,  and  the  like  5  he  would  find  himfelf  a  greater  lofer, 
than  by  paying  his  qt4ota  to  fuch  taxes,  as  are  neceflary  to  the 
fupport  of  government.     The  thing  therefore  to  be  wiflied 
and  aimed  at  in  a  land  of  liberty  is  by  no  means  the  total 
abolition  of  taxes,  which  would  draw  after  it  very  pernicious 
confequences,  and  the  very  fuppofition  of  which  is  the  height 
of  political  abfurdity.      For  as  the  true  idea  of  government 
and  magiftracy  will  be  found  to  confift  in  this,  that  fome  few 
men  are  deputcd  by  many  others  to  prefide  over  public  afi^airs, 
fo  that  individuals  may  the  better  be  enabled  to  attend  their 
private  concerns  •,  it  is  neceflary  that  thofe  individuals  fliould 
.  be  bound  to  contribute  a  portion  of  their  private  gains,  in 
order  to  fupport  that  government,  and  reward  that  magiftracy, 
which  proteds  them  in  the  enjo/ment  of  their  refpedive 

U  3  propcrties. 
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properties.  But  thc  things  to  be  aimed  at  arc  wifdom  and 
moderation,  not  only  in  granting,  but  alfo  in  the  method  of 
raifing,  the  neceflary  fupplies ;  by  contriving  to  do  both  in 
fuch  a  manner  as  may  be  moft  conducive  to  the  national  wel- 
fare,  and  at  the  fame  time  moft  confiftent  with  oeconomy 
and  the  liberty  of  the  fubjedl  \  who,  when  properly  taxed, 
contributes  only,  as  was  before  obferved  ^,  fome  part  of  his 
property,  in  order  to.  enjoy  the  reft. 

These  extraordinary  grants  are  ufually  called  by  the  fy- 
ncHiymous  names  6f  aids,  fubfidies,  and  fupplies ;  and  are 
granted,  we  have  formerly  feen  *,  by  th^e  commons  of  Great 
Britain  in  parliament  aflemblcd :  who,  when  they  have  vo- 
ted  a  fupply  to  his  majefty,  and  fettled  the  quantum  of  that 
fupply,  ufually  rcfolve  thcmfclves  into  what  is  called  a  com- 
mittec  of  ways  and  means,  to  confider  thc  ways  and  means 
of  raifing  the  fupply  fo  voted.  And  in  this  committee  every 
member  (though  it  is  looked  upon  as  the  peculiar  province 
of  the  chancellor  of  the  exchequer)  may  propofe  fuch  fcheme 
of  taxation  as  he  thinks  will  be  leaft  detrimental  to  the  pub- 
lic.  The  refolutions  of  this  committee,  when  approved  by 
a  vote  of  the  houfe,  are  in  gcneral  eftcemed  to  be  (as  it 
were)  final  and  conclufive.  For,  though  the  fupply  cannot 
be  aftually  raifed  upon  the  fubjeft  till  direfted  by  an  aft  of 
thc  whole  parliament,  yet  no  monied  man  will  fcru^le  to  ad- 
vance  to  the  government  any  quantity  of  ready  cafh,  on  the 
credit  of  a  bare  vote  of  the  houfe  of  commons,  though  no 
law  be  yet  paflTed  to  eftaWifli  it. 

The  taxes,  which  are  raifed  upon  the  fubjedl,  are^either 
anhual  or  perpetual.  The  ufual  annual  taxes  are  thofe  upon 
land  and  malt. 

I.  The  land  tax,  in  it's  modern  fliape,  has  fuperfeded  all 
thc  former  methods  of  rating  either  property,  or  perfons  in 
refpe£t  of  their  property,  whether  by  tenths  or  fifteenths, 
fubfidies  on  land,  hydages,  fcutages,  or  talliages ;  a  fliort 
explication  of  which  will  however  greatly  aflift  U3  in  under- 
ftanding  our  antient  laws  and  hiftory. 

y  pagc  282,  2  pagc  169.      - 
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Tenths,  and  fifteenths  %  were  temporaiy  aids  iffuing  out 
of  perfonal  property,  and  granted  to  the  king  by  parliament» 
They  were  formerly  the  real  tenth  or  fifteenth  part  of  all  the 
moveables  belonging  to  the  fubjefl: ;  when  fuch  moveables, 
or  perfonal  eftates,  were  a  very  different  and  a  much  lefs 
confiderable  thing  than  what  they  ufually  are  at  this  day. 
Tenths  are  faid  to  have  been  firft  granted  under  Henry  the  fe- 
cond,  who  took  advantage  of  the  fafhionab^e  zeal  for  croifades 
to  introduce  this  new  taxation,  in  order  to  defray  the  ex- 
pence  of  a  pious  expedition  to  Palcftine,  which  he  reaily  or 
feemingly  had  projefted  againft  Saladine  emperor  of  the  Sa- 
racens ;  whehce  it  was  originally  denominated  the  Saladine 
tenth  ^.  But  afterwards  fifteenths  were  more  ufually  granted 
than  tenths.  Originally  the  amount  of  thefe  taxes  was  un- 
certain,  being  levied  by  affeffments  new  made  at  every  fiefli 
grant  of  the  commons,  a  commiflion  for  which  is  preferved 
by  Matthew  Paris ' :  but  it  was  at  length  reduced  to  a  cer- 
tainty  in  the  eighth  year  of  Edward  III,  when,  by.virtue  of 
the  king's  commiflion,  new  taxations  werc  madc  of  every 
townfliip,  borough,  and  city  in  the  kingdom,  and  recorded 
in  the  cxchequer ;  which  rate  was,  at  the  time,  the  fifteenth 
part  of  the  value  of  every  townfliip,  the  whole  amounting  to 
about  29000/.  and  therefore  it  ftill  kept  up  the  name  of  a 
fifteenth,  when,  by  the  alteration  of  the  value  of  money  ahd 
the'  increafe  of  perfohal  property,  things  came  to  be  in  a  very 
different  fituation.  So  that  when,  of  later  years,  the  commons 
granted  the  king  a  fifteenth,  €?very  parifli  in  England  imme- 
diately  knew  their  proportion  of  it ;  that  is,  the  fame  identical 
fum  that  was  affeffed  by  the  fame  aid  in  the  eighth  of  Edward 
III;  and  then  raifed  it  by  a  rate  among  themfelves,  and  re- 
turned  it  into  the  royal  exchequer. 

The  other  antient  levies  were  in  the  nature  of  a  modern 
land  tax  :  for  we  may  trace  up  the  original  of  that  charge  as 
high  as  to  the  introduftion  of  our  military  tenures  **  j  when 
Cvery  tenant  of  a  knight's  fee  was  bound,  if  called  upon,  to 
attend  the  king  in  his  army  for  forty  days  in  every  year, 

a  a  Inft.  77.    4  Inft.  34..  c  A*  D.  1232. 
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But  this  pcrfonal  attendance  growing  troublefome  in  many 
refpefts,  the  tenants  found  means  of  compounding  for  it,  by 
firfl  fending  others  in  their  ftekd,  and  in  procefs  of  time  by 
making  a  pecuniary  fatisfaftion  to  the  crown  in  lieu  of  it. 
This  pecuniary  fatisfadlion  at  laft  came  tb  be  levied  by  afTefF- 
ments,  at  fo  much  for  every  knight's  fee,  under  the  name  of 
fcutages;  which  appear  to  have  been  levied  for  thefirft  time 
in  the  fifth  year  of  Henry  the  fecond,  on  account  of  his  ex- 
pedition  to  Touloufe,  and  were  then  (I  apprehend)  mere  ar- 
bitrary  compofitions,  as  the  king  and  the  fubjeft  could  agree. 
But  this  precedent  being  afterwards  abufed  into  a  means  of 
opprefTion,  (in  levying  fcutages  on  the  landholders  by  the 
royal  authoflty  only,  whenever  our  kings  went  to  war,  in  or- 
der  to  hire  mercenary  troops  and  pay  their  contingent  ex- 
pences)  it  became  thereupon-a  matter  of  national  complaint ; 
and  king  John  was  obliged  to  promife  in  his  magna  carta  ^^ 
that  no  fcutage  ftiould  beimpofed  without  the  confentof  the 
common  council  of  the  realm.  This  claufe  was  indeed 
omitted  in  the  charters  of  Henry  III,  where  ^  we  only  find 
it  ftipulated,  that  fcutages  fhould  be  taken  as  they  were  ufed 
to  be  in  the  time  of  king  Henry  the  fecond.  Yet  afterwards, 
by  a  variety  of  ftatutes  under  Edward  I.  and  his  grandfon  ^^ 
it  was  provided,  that  the  king  fhall  not  take  any  aids  ot 
tafks,  any  talliage  or  tax,  but  by  thc  common  afTent  of  thc 
great  men  and  commons  in  parliament. 

Of  the  fame  nature  with  fcutages  upon  knights-fees  were 
the  afTefrments  of  hydage  upon  all  other  lands,  arld  of  talliage 
upon  cities  and  burghs  ^.  But  they  all  gradually  fell  into 
difufe  upon  the  introduftion  of  fubfidies,  about  the  time  of 
king  Richard  II.  and  king  Henry  IV.  Thcfe  were  a  tax,  not 
immediately  impofed  upon  property,  but  upon  perfons  in  re- 
fpe£t  of  their  reputed  eftates,  after  the  nominal  rate  of  4/.  in 
the  pound  forlands,  and  2/.  8^.  for  goodsj  and  for  thofe  of 
aliens  in  a  double  proportion.  But  this  afTefTment  was  alfo 
made  according  to  an  antient  valuation ;  wherein  the  com- 
putation  was  fo  very  moderate,  and  the  rental  of  the  kingdom 

,    e  cap»  14.  ft.  4.  c.  I.      14  Ed»  III.  ft.  2.  c.  J» 
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was  fuppofed  to  be  fo  exceeding  low,  that  one  fubfidy  of  this 
fort  did  not,  according  to  fir  Edward  Coke  *,  amount  to  more 
than  70000/.  whereas  a  modern  land-tax  at  the  fame  ratc 
produces  two  millions.  'It  was  antiently  the  rule  never  to 
grant  more  than  one  fubfidy,  and  two  fifteenths  at  a  timc  : 
but  this  rule  was  broken  t^rough  for  the  firft  time  on  a  very 
preffing  occafion,  the  Spanifli  invafion  in  15885  when  thc 
parliament  gave  queen  Elizabeth  two  fubfidies  and  four-fif- 
teenths.  Afterwards,  as  money  funk  in  value,  more  fubfidies 
were  given ;  and  we  have  an  inftance  in  the  firft  parliament 
of  1640,  of  the  king's  defiring  twelve  fubfidies  of  the  com- 
mons,  to  be  levied  in  three  years  5  which  was  looked  upoa 
as  a  ftartling  propofal :  though  Idrd  Clarendon  fays  ^,  that 
the  fpeaker,  ferjeant  Glanville,  made  it  manifeft  to  the  houfd, 
how  very  inconfiderable  a  fum  twelvc  fubfidies  amounted  to, 
by  telling  them  he  had  computed  what  he  was  to  pay  for  them 
himfelf  j  and  when  he  named  the  fum,  he  being  known  to  bc 
pofllefled  of  a  great  eftate,  it  feemed  not  worth  any  farther 
deliberation.  And  indeed,  upon  calculation,  we  ftiall  find> 
that  the  total  amount  of  thefe  twelve  fubfidies,  to  be  raifed 
in  three  years,  is  lefs  than  what  is  now  raifed  in  one  year, 
by  a  land  tax  of  two  fhillings  in  the  pound. 

The  grant  of  fcutages,  talliages,  or  fubfidies  by  the  com- 
mons  did  not  extend  to  fpiritual  preferments ;  thofe  being 
ufually  taxed  at  the  fame  time  by  the  clergy  themfelves  in 
convocation  :  which  grants  of  the  clergy  were  confirmed  in 
parliament,  otherwife  they  were  illegal,  and  not  binding ; 
as  the  fame  noble  writer  obferves  of  the  fubfidies  granted  by 
the  convocation,  which  continued  fitting  after  the  diflblu- 
tion  of  the  firft  parliament  in  1640.  A  fubfidy  granted  by 
the  clergy  was  after  the  rate  of  4/.  in  the  pound  according 
to  the  valuation  of  their  livings  in  the  king's  books ;  and 
amounted,  as  fir  Edward  Coke  tells  us  *,  to  about  20000  /. 
While  this  cuftom  continued,  convocations  were  wont  to  fit 
as  frequently  as  parliaments :  but  the  laft  fubfidies,  thus 
given  by  the  clergy,  were  thofe  confirmed  by  ftatute  15  Car. 
II.  cap.  lo.  fince  which  another  method  of  taxation  has  ge-* 
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neTaHy  prevailed,  which  takes  in  the  clergy  as  well  as  the 
laity :  in  rccompence  for  which  the  beneficed  clergy  have 
from  that  period  been  allowed  to  vote  at  the  eleftion  of 
knights  of  the  fhire  " ;  and  thehceforward  alfo  the  prafticc 
of  giving  ecclefiaftical  fubfidies  hath  fallen  into  total  difufe. 

The  lay  fubfidy  was  ufually  raifed  by  commiinoners  ap- 
pointed  by  the  crown,  or  the  great  ofEcers  of  ftate :  and  there- 
fore  in  the  beginning  of  the  civil  wars  between  Charles  I.  and 
his  parliament,  the  lattcr  having  no  other  fufHcient  revenue 
to  fupport  themfelves  anJ  their  meafures,  introduced  the 
praftice  of  laying  weekly  and  monthly  alTefrments  **  of  a  fpe- 
cific  fum  upon  the  feveral  counties  of  the  kingdom ;  to  be 
levied  by  a  pound  rate  on  lands  and  perfpnal  eftates :  whicb 
were  occafionally  continued  during  the  whole  ufurpation^ 
fometimes  at  the  rate  of  120000/.  a  month,  fometimes  at  in-^ 
ferior  rates  °.  After  the  reftoration  the  antient  method  of 
granting  fubfidies,  inftead  of  fuch  monthly  a£fefiments,  was 
twice,  and  twice  only,  renewed;  viz.  in  1663,  when  four 
fubfidies  were  granted  by  the  temporalty,  and  four  by  the 
clergy  ;  and  in  1670,  when  Soooot)/.  was  raifed  by  way  of 
fubfidy,  which  was  the  laft  time  of  raifing  fupplies  in  that 
manner.  Fof,  the  monthly  afTefTments  being  now  eftablifhed 
by  cuftom,  being  raifed  by  commiflioners  named  by  parlia- 
ment,  and  producing  a  more  certain  revenue ;  from  that  time 
forwards  we  hear  no  more  of  fubfidies,  but  occafional  affefT- 
ments  were  granted  as  the  national  emergencies  required. 
Thefe  periodical  affeffments,  the  fubfidies  which  preceded 
them,  and  the  more  antient  fcutage,  hydage,  and  talKage^ 
were  to  all  intents  and  purpofes  a  land  tax;  and  the  affeffments 
Were  fometimes  exprefsly  called  fo  p.  Yet  a  popular  opinion 
has  prevailed,  th^t  the  land  tax  was  firft  introduced  in  the 
reign  of  king  William  III;  becaufe  in  the  year  1692  a  new 
affeffmentor  valuation  of  eftates  was  made  throughout  the 
kingdom  :    which,  though  by  no  means  a  perfeft  one,  had 

m  Dalt.  of  fIierifFs>  4iS.     Gilb.  hift.     1656,  is  preferved  in  Scobdrs  collec- 
•f  exch.  c.  4.  tion,  400. 
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!  this  effeQ:,  that  a  fupply  of  500000/.  was  equal  to  i /.  in  the 

pound  of  the  value  of  the  eftates  given  in.  And,  according 
to  this  enhanced  valuation,  from  the  year  1693  to  the  pre* 
fent,  a  period  of  above  fourfcore  years,  the  land  tax  has  con^ 
tinued  an  annual  charge  upon  the  fubjeft ;  above  half  thc 
time  at  4/,  in  the  pound,  fometimes  at  3/,  fometimes  at  2t^ 
twice  *!  at  i  /,  but  without  any  total  intermiffion.  The  me- 
dium  has  been  3/.  3^.  in  the  pound ;  being  equivalent  with 
twenty-three  antient  fubfidies,  and  amounting  annually  t6 
more  than  a  million  and  a  half  of  money.  The  method  of 
I  raifing  it  is  by  charging  a  particular  fum  upon  each  county, 

«  according  to  the  valuation  given  in,  A.  D.  1692  :  and  this 

I  fum  is  affeffed  and  raifed  upon  individuals  (their  perforial 

eftates,  as  well  as  real,  being  liable  theretoyby  commif- 
fioners  appointed  in  the  aft,  being  the  principal  landholders 
of  the  cGunty,  and  thieir  officers. 

11.  The  other  annual  tax  is  the  malt  tax ;  which  is  a 
fum  0^750000/.  raifed  every  year  by  parliament,  evcr  fincc 
1697^  by  a  duty  bf  6d.  in  the  bufliel  on  malt,  and  a  propor* 
tionable  fum  on  certain  liqiiors,  fuch  as  <Jyder  and  perry, 
which  might  otherwife  prevent  the  confumptioti  of  malt. 
This  is  under  the  management  of  the  commiffioners  of  the 
excife ;  and  is  indeed  itfelf  no  other  than  an  annual  excife, 
the  nature  of  which  fpecies  of  taxation  I  fliall  prefently  ex- 
^  plain  :  only  premifing  at  prefent,  that  in  the  year  1760  aii 

additional  perpetual  excife  of  3  d.  per  bufliel  was  laid  upon 
malt  \  to  the  produce  of  which  a duty  of  i^per  centy  or  near- 
ly  an  additional  halfpenny  per  bufliel,  was  added  in  1779: 
and  that  in  1763  a  proportionable  excife  was  laid  upon  cyder 
and  perry,  but  fo  new-modelled  in  1 766,  as  fcarce  to  be 
worth  collefting. 

The  perpetual  taxes  are, 

I.  THEcuftoms;  or  the  duties,  toU,  tribute,  or  tariff,  pay- 
able  upon  merchandize  exported  and  imported.  The  confi- 
derations  upon  which  this  revenue  (or  the  more  antient  part 
of  it,  which  arofe  only  from  exports)  was  invefted  in  the 

4  Ia  tbe  yean  1732  aod*  1733. 

kingy 


J14  -  ff^tf  R I  G  H  T  s  Book7.  , 

krag,  wcrc  faid  to  bc  two '  j  i.  Becaufe  he  gave  the  fubjc£l 
kavc  to  depart  the  kingdom,  and  to  carry  his  goods  along  with 
Bim.  2.  Becaufe  thc  king  was  bound  of  common  right  to 
maintain  and  keep  up  the  ports  and  havens,  and  to  proteft 
thc  merchant  from  pirates.  Some  have  imagined  they  are 
called  with  us  cuftoms,  becaufe  they  were  the  inheritance  of 
thc  king  by  immcmorial  ufage  and  the  common  law,  and 
not  granted  him  by  any  ftatute  • :  but  fir  Edward  Coke  hath 
clearly  fhewn  S  that  the  king's  firft  claim  to  them  was  by 
grant  of  parliament  3  Edw.*I.  though  the  record  tliereof  is 
not  now  extant.  And  indeed  this  is  in  exprefs  words  con- 
feffed  by  ftatute  25  Edw.  I.  c.  7.  wherein  the  king  promifes 
to  take  no  cuftoms  from  merchants,  without  the  common 
affent  of  the  realm, "  faving  to  us  and  our  heirs,  the  cuftoms 
**  on  wool,  fkins,  and  lcather,  formerly  grantcd  to  us  by  the 
••  commonalty  aforefaid.^  Thefe  were  formcrly  called  thc 
hereditary  cuftoms  of  the  crown ;  and  were  due  on  the  ex- 
portationonly  of  thcfaid  thrce  commodities,andof  none  othcr: 
which  were  ftyled  tiitjlaple  commodities  of  the  kingdom,  bc- 
caufe  they  were  obligcd  to  be  brought  td  thofe  ports  whcrc 
thc  king*&  ftaple  was  eftablifhed,  in  order  to  be  there  firft  ra- 
tcd,  and  then  exported  ".  They  were  denominated  in  the 
barbarous  Latin  of  our  antient  records,  cufiuma  "^ ;  not  con» 
Juetudmesy  which  is  the  language  of  our  law  whenever  it  mcans 
mcrely  ufages.  The  daties  on  wool,  fhcep-fkins,  or  woolfells, 
and  leather,  exported,  were  called  cujluma  antiquaftve  magna: 
and  were  payable  by  every  merchant,  as  well  nativc  as  ftran- 
gcr  5  with  this  differencc,  that  merchant  ftrangers  paid  an 
additional  toll,  vi%.  half  as  much  again  as  was  paid  by  na« 
tives.  Thc  ctiftuma  parva  et  nova  were  an  impoft  of  3  d.  in  the 
pound,  due  from  merchant  ftrangers  only,  for  all  commoditiea 
as  well  imported  as  exported ;  which  was  ufually  called  thc 
alien's  duty,  and  was  firft  granted  in  3 1  Edw»  I  *.  But  thefe 
antieut  hereditary  cuftoms,    cfpecially  thofe  on  wool  and 

t  Dyer.  165.  eoutum^  which  fignifies  toll  or  tribute, 

t  Dyer.  43.  f>L  24.  -andowes  jt^sownetymology  rotheword 

t  2  Inlt.  58,  59.  coufi,  which  /ignifics  price,  charge,  or 

»  Dav.  9.  as  we  have  adopted  it  in  En«liih,  cop% 

This  appellatlon  ffenjs  to  be  dcrl»-  ^  4  Inft.  29. 
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woolfells,  came  to  be  of  littie  account,  when  the  nation  be- 
cUrne  fenfible  of  the  advantages  of  a  home  manufadiuTe,  and 
prohibited  the  exportation  of  wool  by  ftatute  1 1  £dw.  IIL  c,  i, 

There  is  alfo  another  very  antient  hereditary  duty  be- 
longing  to  the  crown,  called  the  prifage  or  hutlerage  of  wines; 
which  is  confiderably  older  than  the  cuftoms,  being  taken 
notice  of  in  the  great  roU  of  the  exchequer,  8  Ric.  I.  ftill  ex- 
tant  *.  Prifage  was  a  right  of  taking  two  tons  of  wine  fronr 
every  fliip  (Englifti  or  foreign)  importing  into  England  twenty 
tons  or  more  ;  one  before  and  one  behind  the  maft :  which 
by  charter  of  Edward  I  was  exchanged  into  a  duty  of  is.  for 
every  ton  imported  by  merchant-ftrangers,  and  called  but- 
lerage,  becaufe  paid  to  the  king^s  butler  ^. 

Other  cuftoms  payable  upon  exports  and  imports  werc 
diftinguifhed  into  fubfidies,  tonnage,  poundage,  and  other  im- 
pofts.  Subfidies  were  fuch  as  were  irapofed  by  parliament 
upon  any  of  the  ftaple  commodities  before  mentioned,  over 
and  above  the  cujlutna  antiqua  et  magna :  tonnage  was  a  duty 
upon  all  wines  imported,  over  and  above  the  prifage  and  but- 
lerage  aforefaid  :  poundage  was  a  duty  impofed  advalorem^  at 
the  rate  of  1 2rf.  in  the  pound,  on  all  other  merchandize  what- 
foever  ;  and  the  other  impofts  were  fuch  as  were  occafionally 
laid  on  by  parliament,  as  circumftances  and  times  rcquired  \ 
Thefe  diftindlions  are  now  in  a  manner  forgotten,  except  by 
the  officers  immcdiately  concerned  in  this  departmqnt ;  their 
produce  being  in  efFeft  all  blended  together,  under  the  onc 
denomination  of  the  cuftoms. 

By  thefe  we  underftand,  at  prefent,  a  duty  or  fubfidy  paid 
by  the  merchant,  at  the  quay,  upon  all  imported  as  well  as  ex- 
ported  commodities,  by  authority  of  parliament ;  unlefs  where, 
for  particular  national  reafons,  certain  rewards,  bounties,  or 
4rawbacks,  are  allowed  for  particular  exports  or  imports. 
Thofe  of  tonnage  and  poundage,  in  particular,  were  at  firft 
granted,  as  the  old  ftatut;e§  (and  particulatly  i  Eliz.  c.  19.) 
exprefs  it,  for  the  dcfence  of  the  realm,  and  the  keeping  and 
fafegUard  of  the  feas,.  and  for  the  intercourfe  of  merchandife 

X  Madox.  hift,  cxch.  526.  53%»  16  £dw.  II.  Com.  journ.  2.7  Apr.  1689« 

r  PtY.  8.   2  Buift.  254.   Sut.  EftT'        *  Dav.  z  la  x^»» 
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ftance  in  the  article  of  foreign  paper.  Thc  merchant  pays 
a  duty  upon  importation,  which  he  does  not  receive  again  till 
he  feils  the  commodity,  perhaps  at  the  end  of  three  months. 
He  is  therefore  equally  entitled  to  a  proiit  upon  that  duty 
which  he  pays  at  the  cuilom-houfe,  as  to  a  profit  upon  the 
original  price  which  he  pays  to  the  manufa£iurer  abroad  \  and 
coniiders  it  accordingly  in  the  price  he  demands  of  the  fta- 
tioner.  When  the  ftationer  fells  it  again,  he  requires  a  profit 
of  the  printer  or  bookfeller  upon  the  whole  fum  advanced  by 
him  to  the  merchant :  and  the  bookfellcr  does  not  forget  to 
charge  the  full  proportion  to  the  ftudent  or  ultimate  con- 
fumcr  ;  who  therefore  does  npt  only  pay  the  original  duty, 
but  the  profits  of  thefe  three  intermediate  traders,  who  have 
fucceffively  advanced  it  for  him.  This  might  be  carried 
much  farther  in  any  mechanical,  or  more  complicated,  branch 
of  trade. 

II.  DiRECTLY  oppofite  in  it's  nature  to  this  is  the  excifc 
duty  ;  which  is  an  inland  impofition,  paid  fometimes  upon 
tJie  confumption  of  the  commodity,  or  frequently  upon  thc 
retaii  fale,  which  is  the  laft  ftage  before  the  confumption. 
This  is  doubtlefs,  impartially  fpeaking,  the  moft  oeconomical 
way  of  taxing  the  fubjeft :  the  charges  of  levying,  coUefl:- 
tng,  and  managing  the  excife  duties  being  confiderably  lefs  in 
proportion,  than  in  other  branches  of  the  revenue.  It  alfo 
renders  the  commodity  cheaper  to  the  confumer,  than  charg- 
ing  it  with  cuftoms  to  the  fame  amount  would  do ;  for  thc 
reafon  juft  now  given,  becaufc  generally  paid  in  a  much  later 
ftage  of  it-  But,  at  the  fame  time,  the  rigour  and  arbitrary 
proceedings  of  excife-laws  feem  hardly  compatiblc  with  the 
temperof  a  free  nation.  For  the  frauds  that  might  be  com- 
mitted  in  this  branch  of  the  revenue,  unlefs  a  ftrift  watch  is 
kept,  make  it  neceflary,  wherever  it  is  eftabliflied,  to  give  thc 
officers  a  power  of  entering  and  fearching  the  houfes  of  fuch  as 
deal  in  excifeable  commodities,  at  any  hour  of  the  day,  and, 
in  many  cafes,  of  the  night  likewife.  And  the  proceedings 
in  cafe  of  tranfgreffions  are  fo  fummary  and  fudden,  that  a 
^ian  may  be  convifted  in  two  days  time  in  the  penalty  qf 
many  thoufand  pounds  by  two  commiffioners  or  juftices  of 
^  6  thc 


the  peace ;  ta  the  total  exclufion  of  thc  trial  by  jury,  and  dif- 
regard  of  thecommon  law.  For  which  reafon,  though  lord 
Clarendon  tells  us  ^,  that  to  his  knowlege  the  earl  of  Bed- 
fbrd  (who  was  made  lord  treafurer  by  king  Charles  the  firft, 
to  oblige  his  parliament)  intended  to  have  fet  up  the  excife 
in  England,  yet  it  never  made  a  part  of  that  unfortunate 
prince^s  revenue ;  being  firft  introduced,  on  the  model  of  the 
Dhtch  prototype,  by  the  parliament  itfelf  after  it's  rupture 
with  the  crown.  Yet  (uch  was  the  opinion  of  it's  general 
unpopularity,  that  when  in  1642  **  afperfions  wcre  caft  by^ 
«*  malignant  perfons  upon  the  houfe  of  commons,  that  they 
«'  intended  to  introduce  excifes,  the  houfe  for  it*s  vindication 
**  therein  did  declare,  that  thefe  rumours  were  falfe  and  fcan- 
*^  dalous  5  and  that  their  authors  fhould  be  apprehended  and 
**  brought  to  condign  punifliment  **."  However,  it's  origx- 
nal  ^  eftabliflimerit  was  in  1643,  and  it's  progrefs  was  gradual ; 
being  at  firft  laid  upon  thofe  perfons  and  commodities,  where 
it  was  fuppofed  the  hardftiip  would  be  leaft  perceivable,  viz^ 
the  makers  and  venders  of  beer,  ale,  cyder,  and  perry  ^,  and  * 
the  rdyalifts  at  Oxford  foon  foUowed  the  example  of  their 
brethren  at  Weftminfter  by  impofing  a  fimilar  duty  5  both 
fides  protefting  that  it  fliould  be  continued  no  longer  than  to 
the  end  of  the  war,  and  then  be  utterly  aboliflied  \  But  the 
parliament  at  Weftminfter  foon  after  impofed  it  6n  flefli, 
wirie,  Jtobacco,  fugat,  and  fuch  a  muhitude  of  other  commo- 
dities,  that  it  might  fairly  be  denominated  general':  in  pur- 
fuance  of  the  plan  laid  down  by  Mr  Pymme  (who  feems  to 
have  been  the  father  of  the  excife)  in  his  letter  to  fir  John 

%  Hlft.  b.  3.  parliament  tUl  7  Nov.  1648;  and  pub- 

^  Com.  Journ.  8  O^.  1642.  -  lifbed  in  1654,  **  A  proteftation  againff 

i  Thc  tranflator  and  continuator  of  **  the  illegal,   deteftabie^  and  oft-con- 

Pctavius's  chronological  hiftory  (Lond.  "  demned   tax  and  cxtortioh  of  excife 

1659. /ol.)  informs  us,  that  it  Way  firft  «  in  general."    It  is  prbbably  thereforc 

moved   for,    28    Mar.    1645,   by  Mr  a  miftake  of  the  printer  for  Mr  Pymme, 

Prynne.  And  it  nppears  from  the  jour-  jvho  was  intended  for  chancellor  of  thc 

nalsof  thecommons,  thatonthatday  the  exchequer   under  the  earl  of  Bedford» 

houfe  refo^vcd  itfelf  into  a  committce  to  Lord  Clar.  b--  7. 
confidcr of raifinij  money, in  confequence        k  Com.  Journ.  17  May  1643. 
<^which  theexcife  wasaftervirardsvoted.         I  Lord  Clar,  b«  7«  ' 
Biit  Mr  Prynnc  wa«  not  a  mcmber  of 

i  VoL.  I.  X  Hotham, 
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Hotham  ",  fignifyirig,  "  that  they  had  procc^dcd  m  thc  ex- 
•'  cifc  to  many  particulars,  and  intcndcd  to  gd  on  farthcr  ^ 
•'  but  that  it  would  bc  ncceflary  to  ufe  thc  pcople  to  it  by 
^*  iittlc  and  little."  And  afterwards,  when  thc  nation  had 
bccn  accuftomcd  to  it  for  a  feries  of  years,  the  fuccceding 
champions  of  libcrty  boldly  and  openly  declared,  *'  the  impoft; 
*'  of  cxcife  to  bc  the  moft  eafy  and  indiiFcrent  levy  that  could 
*^  bc  laid  upon  the  people  " :"  and  accordingly  continued  it 
during  thc  wholc  ufurpation.  Upon  king  Charles's  rctum, 
it  having  thcn  been  long  cftablifhed  and  it*s  producc  wcU 
known,  fomc  part  of  it  was  given  to  the  crown,  in  1 2  Car. 
II.  by  way  of  ,purchafe  (as  was  before  obfervcd)  for  the  feodal 
tcnurcs  and  other  oppreffive  parts  of  the  hercditary  rcvenuc. 
But,  from  it's  firft  original  to  the  prefent  time,  it's  very  namc 
has  been  odious  to  the  people  of  England,  It  has  ncvcrthe- 
lcfs  becn  impofed  on  abundance  of  othcr  commoditics  in  the 
rcigns  of  king  William  III,  and  every  fucceeding  prince, 
ta  fupport  the  enormous  expenfes  occafioned  by  our  wars  on 
the  continent.  Thus  brandies  and  other  fpirits  are  now  cx- 
cifed  at  the  diftillery  j  printed  filks  and  linens,  at  thc  printer's ; 
ftarch  and  hair  powder,  at  the  maker's ;  gold  and  filver  wire, 
at  thc  wircdrawer's ;  plate  in  the  hands  of  the  vendor,  who 
pays  yearly  for  a  licenfe  to  fell  it ;  lands  and  goods  fold  by 
audtipn,*for  which  a  pound-rate  is  payable  by  the  audlioneer, 
who  alfo  is  charged  with  an  annual  duty  for  his  licenfe^ 
and  coaches  ^nd  other  wheel  carriages,  for  which  the  occu- 
pier  is  cxcifed,  though  not  with  the  fame  circumftances  of 
arbitrary  ftriftnefs,  as  in  moft  of  the  other  inftances..  To 
thefe  we  may  add  cofice  and  tea,  chocolate  and  cocoa  pafte, 
for  .which  the  duty  is  paid  by  the  retailer ;  all  artificial  wines, 
commonly  called  fweets  ^  paper  and  pafteboard,  firft  when 
made,  and  again  if  ftained  or  printed ;  malt  as  before-men- 
tioncd ;  vinegars ;  and  the  manufafture  of  glafs ;  for  all 
which  the  duty  is  paid  by  the  manufatlurer ;  hops,  for  which 
the  perfon  that  gathers  them  is  anfwerable ;  candles  and  foap, 
Which  are  paid  for  at  the  maker's ;  malt  liquors  brewed  for 

«n  30  May  1643.  Dugdalc  of  thc         "  Ord.  14  Aug.  1649.  c.  5°*     Sco- 
irouble»!  i2o.  *  b^Il.  72.  Stat.  1656.  c,  19.  Scobell.453. 
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fale>  which  are  excifed  at  the  brewery  j  cyder  and  perry,  at 
the  vendor^s  ;  and  leather  and  (kin?,  at  the  tanner's.  A  lift, 
which  no  friend  to  his  coUntry  would  wifli  to  fee  farther 
increafed. 

IIL  I  PROCEED  therefore  to  a  thitd  diity,  namely  that 
Upon  falt ;  which  is  another  diftin£t  branch  of  his  majefty's 
extraordinary  revenuci  and  confifts  in  an  excife  of  3/.  ^d, 
per  bufhel  impofed  upon  all  falt,  by  feveral  ftatutes  bi  king 
William  and  other  fubfequent  reigns.  This  is  not  geherally 
called  an  excife,  becaufe  under  the  management  of  different 
commiifioners :  but  th^e  commiflioners  of  the  falt  duties  have 
by  ftatute  i  Ann.  c.  21.  the  fame  powers,  and  muft  obferve 
the  fame  regulations,  as  thofe  df  other  excifes.  This  tax 
had  ufually  been  only  temporary  j  but  by  ftatute  26  Geo,  II. 
c.  3.  was  made  perpetual  [dJ. 

IV.  Another  very  confiderable  branch  of  the  revenue  is 
levied  with  greater  chearfulnefs,  as,  inftead  of  being  a  bur- 
den,  it  is  a  manifeft  advantage  to  the  public.  I  mean  the 
poft-oflSce,  or  duty  for  the  carriage  of  letters.  As  we  have 
ttaced  the  original  of  the  excife  to  the  parHament  of  1643,  ^^ 
it  is  but  juftice  to  obferve  that  this  ufeful  invention  owes  it's 
firft  legiflative  eftablifliment  to  the  fame  aflembly.  It  is  true, 
there  exifted  poft-mafters  in  much  earlier  times  :  but  I  appre- 
hend  their  bufinefs  was  confined  to  the  furnifliing  of  poft- 
horfes  to  perfons  whd  were  defirous  to  travel  expeditioufly, 
and  to  the  difpatching  of  extraordinary  pacquets  upon  fpecial 
occafions.  King  james  I  originally  eredled  a  poft-office  un- 
der  the  controU  of  one  Matthew  de  Quefter  or  de  rEquefter 
for  the  conveyance  of  letters  to  ahd  from  foreign  parts ; 
Which  ofiice  was  afterwards  claimed  by  lord  Stanhope  °,  but 

■  o  Latch.  Rep.  87. 
-    •■• 

[d]  By  flatute  22  Geo.  III.  c.  39.  a  further  duty  is  laid;  par- 
ticularly,  on  Glauber  aiid  Epfom  falts^  and  mineral  alkali  or  flux 
for  glais,  made  of  rock  falt^  brine>  or  fea  water>  and  an  annual 
duty  of  5/.  for  a  Hcenfe  is  charged  on  the  maker  thereof  (/&) . 

{h)  [The  flatute  26  Geo.  IIL  c.  90.  repeals  fuch  part  of  the 
.  flatute  tz  Geo.  III.  x.  39.  as  relates  to  the  obtaining  of  rock 
falt>  or  falt  rock,  or  brine;  or  fea  water,  for  the  purpofe  of 
making  a  mineral  alkali^  or  flux>  for  glafs^  duty  free;  with  a 
provifo,  that  glafs-makers  may  take  rock  falt,  or  falt  rockj  of 
brine,  or  fea  water,  for  making  a  flux  for  glafs  only,  at  thelr 
iDwn  glafs  worksj  upon  the  terms  of  the  fud  a6t  of  22  Geo.  III.] 

X  2  was 
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was  confirmcd  and  continucd  to  WiDiam  JPrizell  and  Tho- 
mas  Withcrings  by  king  Charics  I,  A.  D.  1632,  for  the 
bctter  accommodation  of  the  Englifh  merchants  ^  In  1635^ 
the  fame  prince  erefted  a  lettcr-office  for  England  and  Scot- 
land,  under  thc  dire£lion  of  the  fame  Thomas  Witherings, 
and  fettled  certain  ratcs  of  poftage  *> :  but  this  cxtend^d  only 
to  a  few  of  the  principal  roads,  thc  times  of  carriage  were 
uncertain,  and  the  poft-mafters  on  each  road  were  required 
to  fumifli  the  mail  with  horfes  at  the  rate  of  2|(/.  a  mile. 
Witherings  was  fuperfedcd,  for  abufcs  in  thc  cxecution  of ' 
both  his  officcs,  in  1640  5  and  they  were  fequeftered  into  the 
hands  of  Philip  Burlamachy,  to  be  cxercifed  under  the  care 
and  overfight  of  the  king*s  principal  fecrctary  of  ftate '.  On 
the  breaking  out  of  the  civil  war,  great  confufions  and  in- 
terruptions  were  neceflarily  occafioned  in  the  condufi:  of  the 
letter-office.  And,  about  that  time,  the  outline  of  the  pre- 
fent  more  extended  and  regular  plan  feems  to  havc  becn  con- 
ceived  by  Mr  Edmond  Pridcaux,  who  was  appointed  attor- 
ney  general  to  the  commonwcalth  after  th^murder  of  king 
Charles.  He  was  chairman  of  a  committee  in  1642  for  con- 
fidering  what  rates  (hould  be  fet  upon  inland  letters'}  and 
ifterwards  appointed  poft-mafter  by  an  ordinance  of  both  thc 
houfes  %  in  the  execution  of  which  office  he  firft  eftabliihed 
a  week/y  conveyancc  of  letters  into  aii  parts  of  thc  nation  "  ^ 
thereby  faving  to  thc  public  the  charge  of  maintaining  poft- 
mafters,  to  tlie  amount  of  7000/.  fer  annum.  And,  his  own 
cmoluments  being  probably  very  confiderablc,  the  common 
council  of  London  endeavourcd  to  erecl  another  poft-office 
in  oppofition  to  hisj  till  chccked  bya  refolution  of  thehoufe 
of  commons  ^^  declaring,  that  the  office  of  poft-mafter  is  and 
ought  to  bc  in  the  fole  power  and  difpofal  of  thc  parliament. 
This  office  was  afterwards  farmed  by  one  Manley  in  1654*. 
But,  in  1657,  a  regular  poft-office  was  erefted  by  the  autho- 
rity  of  the  proteftor  and  his  parliament,  upon  nearly  the 
iiime  model  as  has  been  ever  fince  adopted,  and  with  the 
fame  rates  of  poftage  as  continued  till  the  reign  of  queeii 

P  .19  Rym.  Foed.  385.  t  UU*  7  Scpt.  1644. 

q  Ibid,  650.     20  Rym.  191.  u  Jbid*  21  Mar*  1649. 

f  20  Rym.  429.  V  Ibid.  21  Mar.  1649« 

•  Com.  JourA«  zZ  Mar.  1642*  x  ScobeU.  358. 
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Anne  ^.  After  the  reftoration  2^  fimilar  office»  With  fome 
improvements,  was  eftablifhed  by  ftatute  12  Car.  II.  c.  35. 
but  th^  rates  of  letters  were  altered,  and  fome  farther  regula- 
tions  added^  by  the  ftatutes  9  Ann.  c.  16.  6  Geo.  I.  c.  21^ 
26  Geo.  II.  c.  12.  5  Geo.  III.  c.  25.  &  7  Geo.  III.  c.  50. 
^nd  penalties  were  enaAed^  in  order  to  coniine  the  carriage 
of  letters  to  the  public  offiee  only,  except  in  fome  fewcafes : 
a  provifion,  which  is  abfolutely  neceiTary ;  for  nothing  but 
an  exclufive  right  can  fupport  an  office  of  this  fort :  many 
rival  independent  offices  would  only  ferve  to  ruin  on^  ano- 
ther.  The  privilege  of  letters  coming  free  of  poftage,  to 
and  from  members  of  parliament,  was  claimed  by  the  houfe 
of  commons  in  1660,  when  the  firft  legal  fettlement  of  the 
prefent  poft-office  was  made  ';  but  afterwards  droj^ed  *  upon 
a  private  aflurance  from  the  crown,  that  this  privilege  Ihould 
be  allowed  the  members  \  And  accordingly  a  warrant  was 
conftantly  ifiued  to  the  poft-mafter-general  *^,  diredlitig  thc 
allowance  thereof,  to  the  exjtent  of  two  ounces  in  weight : 
tijl  at  length  it  was  exprefsly  confirmed  by  ftatute  4  Geo.  III. 
c.  24 ;  which  ad^ls  many  new  regulations,  rendered  neceflary 
by  the  great  abufes  crept  into  the  praftice  of  franking; 
whereby  the  annual  amount  of  franked  letters  had  gradually 
increafed,  from  23600/.  in  the  year  17 15,  to  170700/.  in 
the  year  1763  **  (/).  There  cannot  be  devifed  a  more  eligible 
method,  than  this,  of  raifing  money  upon  the  fubjeft  :  for 
th^in  both  the  govemnlent  and  the  people  find  a  mutual 
benefit.  The  govemment  acquires  a  large  revenue  5  and 
the  people  do  their  bufinefs  with  greater  eafe,  expedition,  and 

Y  Com.  Journ.  9  June  1657.  Sco-        ^  Jhul,  16  Apr.  1735, 
Wl.  511.  c  JhiJ,  26  Feb.  1734.     ' 

»  Com.  Journ*  i^Dec.  1660.  ^  Ibid»  28  Mar.  1764. 

^  Ibid*  22  Dec.  i66o« 


(0  [By  ftatute  24  Geo.  III.  fefl*.  2.  c.  37.  additional  rates  are 
impofed  upon  all  inland  letters  and  packets,  and  the  privilege 
of  franking  is  put  under  ftiQ  farther  reftridlions ;  and  it  is  made 
a  tranfportable  felony  to  counterfeit  the  hand-writing  of  any 
perfon  in  the  fuperfcription  of  any  letter  to  be  fent  by  the  poft, 
or  to  counterfeit  or  alter  the  date  upon  the  fuperfcription  of  any 
letter,  in  order  to  evade  the  duty  of  poftage.] 

X  3  cheapnefs^ 
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cheapnefd,  than  thcy  would  be  ablc  to  do  if  no  fuch  tax  (and 
of  courfe  no  fuch  office)  exifted. 

V,  A  FiFTH  branch  of  the  perpetual  revenue  confifts  in 

the  ftamp  duties,  which  are  a  tax  impofed  upon  all  parcli*- 

ment  and  paper  whereon  any  legal  proceedings,  or  private  inr 

Aruments  of  almoft  any  nature  whatfoever,  are  written  5  and, 

alfo  upon  licenfes  for  retailing  wines,  letting  horfes  to  hire^ 

and  for  certain  other  purpofes  (k) ;  and  uppn  all  almanacks, 

news-papers,   advertifements,   cards,    dice,   and  pamphlets 

containing  lefs  than  fix  flieets  of  papier.     Thefe  impofts  are 

vcry  various,  according  to  the  nature  pf  tjip  thing  ftamped, 

rifing  gradually  frQm  a  penny  to  ten  pounds.     This  is  alfo  a 

tax,  which  though  in  fome  inftances  it  may  be  heavily  fek,  by 

greatly  increafing  the  expence  of  all  mercantile  as  well  as  legal 

proceedings,  yet  (if  moderately  impofed)  is  of  fervice  to  the 

.  public  in  general,  by  authenticating  inftru^ients,  and  renderr» 

ing  it  much  more  difficult  than.fprmerly  tp  fprge  deeds  of  any 

^anding ;  fince,  a§  the  officer^  of  this  branch  of  the  revenue 

vary  their  ftamps  frequently,  by  marka  perceptible  to  nonebut 

themfelvps,  a  man  that  would  forge  ^  deed  of  king  William^s 

time,  muft  know  and  be  able  tp  counterfeit  thc  ftamp  of  that 

date  alfo.     In  France  and  fQihe  other  countries  the  duty  is 

laid  on  the  contraft  itfe}f,  noton  the  inftrument  in  which  it 

is  cqntained  5  (as,  with  us  tpo,  befides  the  ftamps  on  the  in» 

denture^,  a  tax  is  laid  by  ftatute  8  Ann.  c.  9.  of  6//,  in  the 

pound,  upon  every  apprentice-fe^,  if  it  be  50/.  or  under ;  and 

|j-.  in  the  pound,  if  it  be  a  greater  fum)  but  this  tends  to  draw 

the  fubjeft  into  a  thoufand  nice  difquifitions  and  difputes  con- 

cerning  the  nature  of  his  contradi,  and  whether  taxabje  oif 

not ;  in  which  the  farmers  of  the  revenUe  ar6  furc  to  have  the 

advantage  ^.  Our  general  method  anfwers  the  purpofes  of  thc 

ftate  as  well,  and  confults  the  eafe  of  the  fubjeft  much  better. 

The  firft  inftitution  of  the  ftamp  duties  was  by  ftatute  5  &  6 

W.  &  M.  c.  21.  and  they  have  fince  in  many  inftances  becil 

increaftd  to  ten  times  their  original  ampunt, 

t  Sp.  of  Lt  b.  xili.  c.  9«  ^ 

^— »— <»— I— ^— — — — «I— — ^—  .  I—.»».  I  I      ■■p         ■11,1».  mi«p^i^ 

(^i)  [Selling  pf  hats  by  24  Geo.  III.  feff.  2.  c.  51.J 
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VI.  A  siXTH  branch  is  the  duty  upon  houfes  and  win- 
dows.  As  early  as  the  conqueft  mention  is  madc  in  domef- 
day  book  of  fumage  or  fuage,  vulgarly  called  fmoke  farthings ; 
which  were  p^d  by  cuftom  to  the  king  for  every  <;himney 
in  the  houfe.  And  we  read  that  Edward  the  black  prince 
(foon  after  his  fuccefles  in  France)  in  imitation  of  the  Eng- 
lifli  cuftom,  impofed  a  tax  of  a  florin  upon  every  hearth  in 
his  French  dominions^  But  the  firft  parliamentary  efta- 
blifliment  of  it  in  England  was  by  ftatute  13  &  14  Car.  II. 
c.  10.  whereby  an  hereditary  revenue  of  2s.  for  every  hearth, 
in  all  houfes  paying  to  church  and  poor,  was  granted  to  the 
king  for  cver.  And,  by  fubfequent  ftatutes  for  the  more 
regular  aflTeflment  of  this  tax,  the  conftable  and  twd  othcr 
fubftantial  inhabitants  of  the  parifli,  to  be  appointed  yearly, 
(or  the  furveyor,  appointed  by  the  crown,  together  with 
fuch  conftable  or  other  public  ofiicer)  were,  once  in  every 
year,  empowered  to  view  the  infide  of  every  houfe  in  the  pa- 
rifll-  But,  upon  the  revolution,  by  ftatute  i  W.  &  M.  ft.  i. 
C.  10.  hearth-money  was  declared  tq  be  **not  only  a  great 
**  oppreflion  to  the  poorer  fort,  but  a  badge  pf  flavery  uport 
**  the  whole  people,  expofing  every  man's  houfe  to  be  en- 
**  tered  into,  and  fearched  at  pleafure,  by  perfons  unknown 
•*  to  him ;  and  therefore,  to  ereft  a  lafting  monument  of 
*^  their  majefties  goodnefs  in  every  houfe  inthe  kingdoip, 
**  the  duty  of  hearth-money.was  taken  away  and  aboliflied." 
This  monument  of  goodnefs  remains  among  us  to  this  day  : 
but  the  profpeft  of  it  was  fomewhat  darkened,  when  in  fix 
years  afterwards  by  ftatute  7  W.  III.  c,  18.  a  tax  was  laid 
upon  all  houfes  (except  cottages)  of  2s,  now  advanced  to  3/. 
per  annum^  an^  a  tax  alfo  upon  all  windows,  if  they  exceed- 
ed  nine,  in  fuch  houfe.  Which  rates  have  been  from  timc 
to  time  8  varied,  being  now  extended  to  all  windows  exdeed- 
ing  fix  ;  and  power  is  given  to  furveyors,  appoint^d  by  the 
crown,  to  infpefl:  the  outfide  of  houfes,  and  alfb  to  pafs 
through  any  houfe  two  days  in  the  year,  into  any  court  or 

f  Mod.  Vn.  Hift.  xxiii.  463.  Spelm.     c.  22,    2  Gco.  III.  c.  8.     6  Geo.  IIL 
Gloir.  tiu  Fuage.  c.  38.  [W 24  C^(?«.  llLJeJf,  2.  ^  38.] 

f  Stac*  2oCjeo«II,c.3f.  3iGeo.  II. 
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yard,  to  Infpefk  the  windows  therc.  A  ncw  duty  fr6m.6rf.  to 
i/.  in  the  pound^  was  alfo  impofed  by  ftatutes  i8  Gkio*  III, 
c.  26.  and  19  Geo.  III,  c.  ^^*  on  every  dwelling-houfe  in^ 
habited»  togethcr  with  the  officcs  and  gardens  therewith  oc* 
cupied  :  whioh  duty,  as  well  as  the  former>  isundcr  the  di^ 
re£tion  gf  the  commii&oners  of  the  land  tax« 

VII.  The  feventh  branch  of  the  extraordinary  pcrpetual 
revenue  i$  a  duty  pf  gii/.  per  annum  for  every  mak  feryant 
retaincd  or  employed  in  the  fcveral  capaciticsfpccificallymen- 
tioned  in  the  a£t  of  parliament,  and  which  almoft  amount  to 

^n  univerfality,  e^cept  fuch  as  are  employcd  in  huibandryj 
trade,  or  manufa£lurej5.  This  was  impofed  by  ftatute  1 7  Gco. 
JU.  c.  39.  amcndcd  by  19  Gco.  III.  c.  59.  and  is  under  the 
managemcnt  of  the  commiilioner^  of  thc  land  and  window 
tax  [e]. 

VIII.  An  eighth  br^nch  is  the  duty  arifing  from  Hcences 
to  hackncy  coaches  and  chairs  in  London,  and  thc  parts  ad:^ 
jacent.  In  1^54  two  hundred  hackney  coaches  werc  allowcd 
within  London,  Wcftminfter,  and  fix  miles  round,  under  thc 
dircftion  of  thc  court  of  aldermen  ^,  By  ftatute  13  &  j:4  Car, 
II.  c.  %.  four  hundred  werc  licenfed ;  and  the  money  arifing 
thercby  was  applicd  to  repai^ing  the  ftrcets*.  This  number 
was  increafed  to  feven  hundred  by  ftatute  5  W.  5f  M.  c.  2Z, 
^nd  th.e  iduties  vefted  in  the  crown :  and  by  the  ftatutc  9 
Ann.  c.  23.  and  othcr  fubfequent  ftatutes  for  their  govcrnr 
mentj,  there  arc  now  a  thoufand  liccnfed  cpa^hcs  andiour 
hundrcd  chairs.  This  rcvenuc  is  govcrncd  by  commiflioners 
pf  it's  pwn,  and  is,  in  truth,  a  bcncfit  tp  the  fubjcft  j  as  thc  ex- 
pcnfc  pf  Jt  is  felt  by  np  iiidividual,  and  it's  neceffary  rcg\ila- 

^  Scobell.  313^  p*  15.     7  Oeo.  III*  c.  44*  |o  G90.  III. 

i  Com.  Jpum.  14  Feli.  i66i.  c.  44. 11  Geo.  III.  c.  24«  28.-12  Geo^ 

j  10  Ann.  c.  19.  §.  15S.  i2Geo.  I.     II|.  c.  49. 


[b]  By  flatute  21  Geo.  II|.  c.  51.  the  fame  is  again  much 
^tered,  and  brought  under  the  management  of  the  commifiioii- 
crs  of  excife;  [and  now  by  25  Geo,  III.  c.  43.  under  thema- 
l^agement  of  the  commi^oncrs  fpr  the  aifairs  pf  taxes.| 


^ 
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ttons  hsree  cfkablUhed  a  competent  jurifdiftion,  whereby  a  verjr 
«fradory.racc  of  men  may  be  Jkept  in  foihe  tolerable  order  (/)• 
IX.  The  ninth  and  laft  branch  of  the  king^s  extraordinary 
perpetual  revenue  is  the  duty  upop  offices  and  penfions ;  con- 
£iling  in  an  annual  payment  of  i/.  in  the  pound  (over  and 
above  ail  other  duties  ^)  out  of  all  falaries,  fees,  and  perqui- 
£tes5  of  offices  and  peniions  payable  by  the  crown,  exceeding 
the  value  of  100/.  per  annum,  This  highly  popular  taxation 
was  impofed  by  ftatute  31  Geo.  II.  c;  22.  and  is  under  the 
4ire(^ion  of  the  commiffioners  of  the  land  tax. 

The  clear  neat  produce  of  thefe  feveral  branches  of  the 
revenue,  after  all  chargcs  of  coUeaing  and  management  paid^ 
amounts  at  prefent  annually  to  about  feven  millions  and  three 
quarters  fterling;  befides  more  than  two  millions  and  a  quarter 
iraifed  by  the  land  and  malt  tax.  How  thefe  immenfe  fums  arc 
appropriated,  is  next  to  be  confidered.  And  this  is,  firft  and 
principally,  to  the  payment  of  the  intereft  of  the  national  debt. 

In  order  to  take  a  clear  and  comprehenfive  view  of  the  na- 
ture  of  this  national  debt,  it  muft  firft  be  premifed,  that  after 
the  revolution,  when  our  new  conneftions  with  Europe  in- 
troduced  a  new  fyftem  o(  foreign  politics,  the  expenfes  of  thc 
nation,  not  only  in  fettling  the  new  eftablifhment,  but  iu 

k  Previous  to  this,  adedu^onof6^.  for  difcharging  tbe  debtsonthecjvinrfty 

in  the  pound  was charged  on  all  penlions  by  flatutes  7  Geo.  I.  ft. i.  c.  27.  11  Gco. 

and  annuities,  and  all  falaries,  fees,  and  J.  c.  17.  and  12  Geo.  I.  c.  2.      Thit 

wages  of  all  ofiices  of  profit  granted  by  mililon,  belng  charged  on  this  particn- 

or  derived  from  the  crown ;  in  order  to  iar  fund,  is  not  confidercd  as  any  part  tff 

pay  the  intereft  at  the  rate  of  three  per  the  natiooal  debt. 
fetit,  on  one  million,  which  was  raifed 


(/)  [By  llatute  26  Geo.  III.  c.  72.  it  is  enaded^  that  from 
andafter  the  ift  Auguft  17  86,  the  proprietors  of  hackney-coaches 
(hall  be  intided  to«  and  may  demand  and  take>  for  the  hire  of  any 
hackney-coach»  the  foUowing  rates  and  fares ;  that  is  to  fay,  for 
one  mile  and  one-fourth,  i/. ;  for  three-fourths  of  a  mile  fur- 
ther,  6d. ;  for  half  a  mile  beyond  the  fovmer  three-fourths,  6d. ; 
and  for  every  half  mile  further,  6^.;  for  three-fourths  of  an 
hour>  li. ;  between  three-fourths  and  an  hour^  u.  6d, ;  between 
an  hour  and  an  hour  and  twenty  minutes,  is* ;  and  for  evexy 
twenty  minutes  afterwards,  6d.i  for  a  day  of  twelve  hours, 
14J.  6d,  ^Y  §•  2.  the  penalties  for  exa£ling  more  than  the  above 
nentioned  fares,  sure  to  be  fecovered  as  heretofore.] 

.  maintain^ 
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maititaining  long^  wars,  as  principals,  on  the  continent,  for  tht 
fecurity  of  the  Dutch  barrier,  reducing  the  French  monar* 
chy,  fettling  the  Spanifh  fuccelBon,  fupporting  the  houfe  of 
Auftria,  maintaining  the  liberties  of  the  Germanic  body,  and 
other  purpofes,  increafed  to  an  unufual  degree :  infomudb 
that  it  ,was  not  thought  advifable  tq  raife  all  thc  expenfes  of 
«ly  one  year  by  taxcs  to  be  levied  within  that  year,  left  thc 
unaccuftpmed  weigbt  of  them  fhould  create  murmurs  among 
the  people.  Jt  was  therefore  the  policy  of  tbe  time§  to  aiiti- 
cipate  the  revenues  of  their  pofterity,  by  borrowing  immenic 
fums  for  the  current  fervice  of  the  ftate,  and  to  lay  no  more 
taxes  upon  the  fubjedl  than  would  fufiice  to  pay  the  annusj 
intereft  pf  the  fums  fo  borrowed  :  by  this  means  converting 
the  principal  debt  intp  a  new  fpecies  of  property,  transferable 
from  one  man  to  another  at  apy  ti^ie  and  in  any  qi;antity. 
A  fyftem  which  feems  to  have  had  it's  original  in  the  ftate  of 
Florence,  Jl,  Z).  1344 :  which  government  then  owed  abont 
60000/.  fterling :  and,  being  unable  to  pay  it,  formed  the 
principal  into  an  aggregate  fum,  called  metaphorically  a  mouni 
or  hfiky  tlie  fliares  whereof  were  transferable  like.  our  ftpgks^, 
with  intereft  at  y  per  cent.  the  prices  varying  according  tp  tlie 
C3^igejicies  of  the  ftate ',  This  policy  of  the  Englifh  parliament 
laid  tli6  foundation  of  what  is  called  the  national  debt :  for  a 
few  long  annuities  created  in  the  reign  of  Charles  II  will  hard- 
ly  deferve  that  name,  And  the  example  then  fet  has  been  fo 
dofely  followed  during  the  long  wars  in  the  r^ign  of  qijeei? 
Anne,  and  iince,  that  the  capital  of  the  national  debt  (funded 
and  unfunded)  amounted  at  the  clofe  of  the  feffion  in  Junc 
1 777,  to  about  an  himdred  and  thirty^fix  milHons  {m) :  to  pay 
the  intereft  of  which,  together  with  certain  annuities  for  lives 
and  years,  and  the  charges  of  management,  amounting  an- 
nually  to  upwards  of  four  millions  and  three  quatters,  the  ex- 
traordinary  revenues  juft  now  enumerated  (excepting*  only 
the  land-tax  and  annual  malt-tax)  are  in  the  firft  place  mort- 

« 

1  Pr#  tentpore,  profpeypro  commodo^  mmultur  eorum  pretium  atfue  augefch%   Ar«s 
.tm*     See  Mod.  Un.  Hllt.  xxxvi.  ii6. 

{m)  [And  at  the  clofe  of  the  feffion  in  July  1786,  to  about 
tvvo  hundred  and  tkirty-nine  millions.} 
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gagt^,  aod  made  perpetual  by  parliaitient*  Perpetual,  I  fay  ^ 
hat  &U\  redeemable  by  the  fame  authority  that  impofed  them : 
«rhich,  if  it  at  any  time  can  pay  ofF  the  capital  wili  abolilh 
thofe  tazes  which  are  raifed  to  difcharge  the  intereft. 

By  this  means  the  quantity  of  property  in  the  kingdom  i$ 
grcatly  incrcafed  in  idea,  cpmpared  with  former  times :  yet, 
if  we  coolly  confider  it,  not  at  ali  increafed  in  reality.  Wc 
may  boaft  of  iarge  fortunes,  and  quantities  ofmoney  in  the 
funds.  But  where  does  this  money  exift  ?  It  exifts  only  in 
name,  in  paper,  in  public  faith,  in  parliamentary  fecurity: 
and  that  is  undoubtedly  fufficient  for  the  creditors  of  the  pub- 
lic  to  rely  qn.  But  then  what  is  the  pledge,  which  the  pub- 
lic  faith  has  pawned  for  the  fecurity  of  thefe  debts  ?  The  land, 
the  trade,  and  the  perfonal  induttry  of  the  fubjeft  ;  from 
which  the  money  muft  arife  that  fupplies  the  feveral  taxes. 
•In  thefe  therefore,  and  thefe  only,  the  property  of  the  public 
icreditors  does  really  and  intrinfically  exift :  and  of  courfe  the 
land,  the  trade,  and  the  perfonal  induftry  of  individuals,  are 
4in(iiniihed  in  their  true  value  juft  fo  much  as  they  are  pledged 
to  anfwer.  If  A's  income  amounts  to  lOoL  per  annum ;  and 
he  is  fo  far  indebtcd  to  B,  that  he  pays  him  50/,  per  annum 
for  his  intereft  ;  one  half  of  the  value  of  A*s  property  is  trant 
ferred  to  B  thecreditor.  The  creditor^s  property  exifts  in 
the  demand  which  he  has  upon  the  debtor,  and  no  where  elfe^ 
and  the  debtor  is  only  a  truftee  to  his  creditor  for  one  half  of 
the  value  of  his  income.  In  Ihort,  the  property  of  a  credi- 
tor  of  the  public  confifts  in  a  certain  portion  of  the  national 
taxes :  by  how  much  therefore  he  is  the  richer,  by  fo  much 
fhe  nation,  which  pays  thefe  taxes,  is  the  poorer. 

The  only  advantage,  that  can  refult  to  a  nation  from 
public  debts,  is  the  increafe  of  circulation  by  multiplying 
the  cafli  of  the  kingdom,  and  creating  a  new  fpecies  of  cur- 
rency,  affignahle  at  any  time  and  in  any  quantity ;  alway* 
therefore  ready  to  be  employed  in  any  berieficial  undertaking, 
by  means  of  this  it's  transferable  quality ;  and  yet  producing 
fome  profit  even  when  it  lies  idle  and  unemployed. "  A  certaiii 
proportion  of  debt  feems  therefore  to  be  highly  ufeful  to  a 
irading  people  5  but  what  that  proportion  iS;  it  is  not  for  me 

to 
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jto  determine.  Tbud  much  is  indifputably  certain»  that  the 
prefent  magnitude  of  our  national  incumbrances  very  far  ex?- 
iceeds  all  calculations  6i  commercial  benefit,  and  is  produ£livc 
of  the.greateft  inconveniences.  For,  firft,  the  enormous 
taxesj  that  are  raifed  upon  the  neceflaries  of  life  for  the  pay- 
ment  of  the  intereft  of  this  debt)  are  a  hurt  both  to  trade  and 
manufaftures,  by  raifing  the  price  as  well  of  the  artificer^s 
fubfiftence,  as  of  the  raw  material,  and  of  courfej  in  a  much 
greater  proportion,  the  price  of  the  commodity  itfelf.,  Nay, 
•thc  very  increafe  of  paper-circulation  itfelf,  when  cxtended 
beyond  what  is  requifite  for  commerce  or  foreign  exchange, 
has  a  natural  tendency  to  increafe  the  price  of  provifions  as 
well  as  of  all  other  merchandize,  For,  as  it's  efFeft  is  to 
multiply  the  cafti  of  the  kingdom,  and  this  to  fuch  an  extent 
th^t  much  muft  remain  unempTloyed,  that  cafli  (which  is  the 
univerfal  n(ieafure  of  the  refpeftive  values  of  all  other  commo- 
dities)  muft  neceflarily  fink  in  it's  own  value  \  and  cvery 
thing  grow  comparatively  dearer.  Secohdly,  if  part  of  this 
debt  be  owiug  to  foreigners,  either  they  draw  out  of  the  king- 
dom  annually  a  confiderable  quantity  of  fpecie  for  the  intereft.; 
or  elfe  it  is  made  an  argument  to  grant  them  unreafonable 
privileges,  in  order  to  induce  them  to  refide  here.  Thirdly, 
if  the  whole  be  owing  to  fubjefts  only,  it  is  then  charging 
the  aftive  and  induftrious  fubjeft,  who  pays  his  fliare  of  the 
taxes,  to  maintain  the  indolent  and  idle  creditor  who  receive? 
them .  Laftly,  and  principally ,  it  weakens  the  internal  ftrength 
of  a  ftate,  by  anticipating  t|iofe  refources  which  fliould  be  r^- 
ferved  to  defend  it  in  cafe  of  neceflity.  The  intereft  we  now 
pay  for  our  debts  would  be  nearly  fufiicient  to  maintain  any 
war,  that  any  national  motives  could  require.  And:  if  our 
anceftors  in  king  WiIIiam*s  time  h.ad  annually  paid,  fo  long 
as  their  exigencies  lafted,  even  a  lefs  fum  than  we  now  an- 
nually  raife  upon  their  accounts,  they  would  in  the  time  of 
war  have  borne  no  greater  burdens,  than  they  have  bequeathed 
to  and  fettled  upon  their  pofterity  in  time  of  peace  j  and  might 
have  been  eafed  the  inftant  the  exigence  was  over. 


»  Secpage  276, 


♦ 


The 


*  The  refpeftive  produces  of  the  feveral  taxes  beforemen- 
tioned  were  originally  feparatc  and  diftinft  funds  j  being  fe- 
curities  for  the  fums  advanced  on  each  feveral  tax,  and  for 
them  only.  But  at  laft  it  became  ncceflary,  in  order  to  avoid 
confufion,  as  they  multiplied  yearly,  to  rcduce  the  number 
of  thefe  feparate  funds,  by  uniting  and  blending  them  togc- 
ther ;  fuperadding  the  faith  of  parliament  for  the  general  fe- 
curity  of  the  whole.  So  that  there  are  now  only  three  capi- 
tal  funds  of  any  account,  the  aggregate  fund,  and  the  general 
fund,  fo  called  from  fuch  uniou  and  addition  ;  and  th&foutb  - 
fia  fund,  being  the  produce  of  the  taxes  appropriated  to  pay 
the  intereft  of  fuch  part  of  the  national  debt  as  was  advanced 
by  that  company  and  it's  annuitants,  Whereby  the  feparate 
funds,  which  were  thus  united,  are  become  mutual  fecuritics 
for  each  othcr  ;  and  the  whole  produce  of  them,  thus  aggi%. 
gated,  liable  to  pay  fuch  intereft  or  annuities  as  were  formerty 
charged  upon  each  diftinfl:  fund  ;  the  faith  of  the  legiflaturc. 
being  moreover  engaged  to  fupply  any  cafual  deficienciest 

The  cuftoms,  excifes,  and  other  taxes,  which  are  to  fupport 
thefe  funds,  depending  on  contingencies^  upon  exports,  im- 
ports,  and  confumptions^  muft  ncceflTarily  be  of  a  very  uncer- 
tain  amount;  but  though  fome  of  them  have  proved  unproduc- 
tive,  and  others.deficient,  the  fum  total  hath  always  been  con- 
fiderably  more  than  was  fufficient  to  anfwer  the  charge  upon 
them.  Thc  furpluflTes  therefore  of  the  three  great  national 
funds,  the  aggregate,  general,  and  fouth  fea  funds,  over  and 
above  the  intereft  and  annuities  charged  upon  them^  are  di- 
refted  by  ftatute  3  Geo.  I.  c.  7.  to  be  carried  together,  and  to 
attend  the  drfpofition  of  parliament ;  and  are  ufually  denomi- 
nated  thcfinhing  fund,  becaufe  originally  deftined  to  fink  and 
lower  the  national  debt.  To  this  have  becn  finceadded  many 
other  entire  duties,  granted  in  fubfequent  years ;  andthe  an- 
nual  intereft  of  the  fums  borrowed  on  their  refpeftive  credits 
\&  charged  on  and  payable  out  of  the  produce  of  the  finking, 
fund.  However  the  neat  furplufles  and  favings,  after  all  de- 
du£iions  paid,  amount  annuaily  to  a  very  confiderable  fum.  * 
For  as  the  intereft  pn  the  national  debt  has  been  at  feveral 
timcs  reduced,  (by  the  confent  of  the  proprietors,  who  had  . 

'.   ^  their 
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their  option  eitber  to  lowcr  their  mtercfl:  or  be  paid  thcir  prin- 
cipal)  thc  favings  from  thc  appropriated  rcvenues  camcat^ 
length  to  be  extremcly  large,  This  finking  fund  is  the  laft 
rcfort  of  the  nation ;  it*s  only  domeftic  refource  on  which 
muft  chiefly  depend  all  thc  hopes  we  can  entertain  of  evcr  dif- 
charging  or  moderating  our  incumbrances.  And  thereforc 
the  prudent  and  fteady  application  of  the  large  f^ms  now 
arifing  from  this  fund»  is  a  point  of  the  utmoft  importancc^ 
and  well  worthy  the  ferious  attention  of  parliament ;  which 
was  thereby  enabled^  in  the  year  1765^  to  reduce  abovc'two 
miUions  fterling^of  the  public  debt;  and  feveral  additional 
millions  in  feveral  fucceeding  years  («). 

BuT,  before  anypart  of  the  aggregate  fund  (the  furpluflej 
whereof  are  one  of  the  chief  ingredients  that  form  the  finking 
fand)  can  be  applied  to  diminifli  the  principal  of  the  publid 
debt,  it  ftands  mortgaged  by  parliament  to  raife*  an  annual  funt 
for  thc  maintenance  of  the  king^s  houlhold  and  the  civil  lift^ 


rfk*a 


(«)   [By  ftatute  26  Gqo.  Ili.  c.  31.  it  is  enadled,  that  at  the  end 
of  every  quarter  of  a  year,  ending  the  fifth  day  of  January,  the 
£fth  day  of  April,  the  fifth  day  of  July,  and  the  tenth  day  of 
Odober,  refpeftively,  in  every  year,  there  fhall  be  iiTued  and 
fet  apart  at  his  majeftyfs  receipt  of  exchequer,  purfuant  to  the 
leveral  adts  in  that  behalf  made,  out  of  the  furpluffes,  excefles, 
and  overplus   monies   compoflng   the  flnkmg  fund,    a  fuiHcient 
fum  to  make  good,  to  the  day  on  which  fuch  quarter  fliall  cnd, 
all  fuch  interells  or  annuities,  or  parts  of  interefls  or  annuitiesj^ 
or  dcficiencies  of  funds  provided  for  the  payment  of  interefts  or 
annuities,  as  fliall  be  ipecially  charged  on  the  faid  flnking  fund ; . 
«nd   that,   after  fuch  lum  fliall  have  been  fo  iflfued,  there  fliall 
then  be  farther  fet  apart,  in  the  faid  receipt  of  exchequer,  out  of 
the  furpluflfes,  exceflfes,  and  overplus  monies  compofmg  thc  faid 
finking  fund,   a  fum  of  250,000/,  or  fuch  part  thereof  as  the 
faid  furplufles,    exceflfes,    and  overplus  monies,   then  remaining' 
in  the  faid  receipt  of  exchequer,  fliall  be  fufficient  to  fatisfy: 
and  that,  if,  after  ifluing  or  fetting  apart  the  fums  direfted  to  be 
previoufly  iffued  or  fet  apart,  there  fliall  not  remain  monies  fuffi- 
cient  to  provide  for  the  payment  of  the  faid  250,000/,  the  amount 
of  the '  deficiency  fliall  be  carried  forward  as  a  charge  on  the 
monies  in  the  receipt  of  the  exchequer,  out  of  the  faid  overplusr 
monies,  until  fuch  deficiency  fliall  have  been  made  good;  and 
that  the  monies  fet  apart  quarterly  fliall  be  paid  to  the  bank,  and 
to  be  applied  in  reducing  the  natipnal  debt>  by  certain  com-k 
xniflioners  named  ki  the  a6t.] 
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FoT  this  purpofe,  in  the  late  reigtis,  the  produce  of  certain 
branches  cf  the  excife  and  cuftoms,  the  poft-office,  the  diity 
on  whie  licenfes,  the»revenues  of  the  remaining  crown  lands^ 
the  profits  arifmg  from  courts  of  juftice,  (which  articles  in- 
clude  all  the  hereditary  revenues  of  the  crown)  and  alfo  a 
clear  annuity  of  120,000/.  in  money,  were  fettled  on  the  king 
for  life,  for  the  fupport  of  his  majefty's  houfhold,  and  thc 
honour  and  dignity  of  the  crown.  And,  as  the  amount  of 
thefe  feveral  branches  was  uncertain,  (though  in  the  laft 
reign  they  were  computed  to  have  fometimes  raifed  almoft  a 
million)  if  they  did  not  arife  annually  to  800,000/.  the  par- 
liament  engaged  to  make  up  tlie  deficiency.  But  his  prefent 
majefty  having,  foon  after  his  acceffion,  fpontaneoufly  figni- 
fied  his  confent,  that  his  own  hereditary  revenues  might  be  fo 
difpofed  of  as  might  beft  conduce  to  the  utility  and  fatisfac- 
tionof  thc  publig ;  and  having  gracioufly  accepted  thc  iimited 
fum  of  800,000/.  per  annum  for  the  fupport  of  his  civil  lift  ; 
the  faid  hereditary  and  other  revenues  were  carried  into  and 
made  a  part  of  thc  aggregate  fund,  and  the  aggregate  fund 
was  charged  "  with  the  payment  of  the  whole  annuity  to  thc . 
crown  of  800,000/.  which,  being  found  infufficient,  was  in- 
creafed  in  1777  to  900,000/. /^r  annum.  .  Hereby  the  revc- 
nues  themfelves,  being  put  under  the  fame  care  and  managc- 
ment  as  the  other  branches  of  the  public  patrimony,  producc 
more  and  are  better  coUefled  than  heretofore ;  and  the  public 
is.ftill  a  gainer  of  near  looyoool per annumhy  this  difintereft- 
cd  conduft  of  his  majefty.  The  civil  lift,  thus  liquidated^ 
together  with  the  four  millions  and  three  quarters,  intereft  of 
the  natiohal  debt,  and  more  than  two  millions  produced  from 
the  finking  fund,  make  up  the  feven  millions  andthree  quarters 
per  annumy  neat  money,  which  were  before  ftated  to  be  the  an- 
nual  produce  of  our  perpetual  taxes ;  befides  the  immenfe, 
though  uncertain,  fums  arifing  from  the  annual  taxes  on  land 
and  malt,  but  which,  at  an  average,  may  be  calculated  at  more 
than  two  milllons  and  a  quarter ;  and,  added  to  thc  preced- 
ing  fum,  make  the  clearproduce  of  the  taxes  (excUifive  of  thc 
charge  of  collefting)  which  are  raifed  yearly  on  the  people  of 
thia  country,  amount  to  about  ten  millions  fterling. 
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The  expenfes  defrayed  by  thc  civil  lift  arc  thofc  that  in  any 
Ihape  relate  to  civil  government ;  as,  the  expenfes  of  thc 
royal  houfhold  ;  the  revenues  allotted  to  the  judges,  previous 
t6  the  year  1758  ;  all  falaries  to  ofEccrs  of  ftate,  and  evcry 
of  the  king's  fervants  \  the  appointments  to  foreign  embaf- 
fadors  5  the  maintenance  of  the  qucen  and  royal  family  5  the 
king*s  private  expenfes,  or  privy  purfe ;  and  other  very'  nu- 
merous  outgoings,  as  fecret  fervicc  money,  penfion^,  and. 
other  bounties :  which  fometimes  have  fo  far  exceeded  thc  rc-^ 
vcnues  appointed  for  that  purpofe,  that  application  has  been 
made  to  parliament  to  difcharge  the  debts  contrafted  on  the 
civil  lift;  as  particularly  in  1724,  when  onc  million  ■  was 
granted  for  that  purpofc  by  the  flratutc  1 1  Gco.  I.  c.  1 7.  and 
in  1769  and  1777,  when  half  a  million  and  600,000/.  wcrc 
appropriated  to  the  like  ufcs,  by  thc  ftatutcs  9  Geo.  III» 
c.  34.  and  17  Geo.  III.  c.  47. 

The  civil  lift  is  indeed  propcrly  thc  wholc  of  thc  king^s 
rcvcnuc  in  his  own  diftinft  capacity  5  thc  reft  being  rather  the 
revfenue  of  the  publicj  or  it'8  creditors,  though  coUcftcd  and 
diftributed  again,  in  the  namc  and  by  thc  officers  of  thc 
crown  :  it  now  ftanding  in  the  famc  place,  as  the  hcreditary 
income  did  formerly  5  and,  as  that  has  gradually  diminifhed, 
the  parliamCntary  appointments  have  increafed.  The  wholc 
revenue  of  queen  Elizabeth  did  not  amount  to  morc  than 
600,000/.  a  year®:  that  of  king  Charles  I  wasP  800,000/. 
and  the  revenue  voted  for  king  Charles  II  was*i  1,200,000/. 
though  complaints  were  made  (in  the  firft  years  at  leaft)  that 
it  did  not  amount  to  fo  much '.  '  But  it  muft  be  obferved, 
that  under  thefe  fums  wrsre  included  all  manner  of  public  ex- 
penfes  5  among  which  lord  Clarendon  in  his  fpeech  to  thc 
parliament  computed,  that  the  charge  of  the  navy  and  land 
forces  amounted  annually  to  800,000/.  which  was  ten  times- 
more  than  before  the  former  troubles  *.    Thc  fame  revcnue. 


'  n  Sce  page  327. 
•  Lord  Clar.  continuation.  163« 
y  Com.  Journ.  4  Sept.  i66o« 
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fubjed  to  the  fame  charges,  was  iettied  on  king  James  II  < : 
but  by  the  increafe  of  trade^  and  more  &ugal  management,  it 
amounted  on  an  average  to  a  million  and  a  half  per  ^nnuntf 
(befides  other  additlonal  cuftoms,  grat\ted  by  parliament  % 
which  prbduced  an  annual  revenue  of  400,000/.)  out  of 
which  his  fleet  and  army  were  maintained  at  the  yearly  ex-» 
penfe  of  "^  i,ioo>ooo/.  After  the  revolution,  whenthe  par- 
liament  took  into  it^s  own  hands  the  annual  fupport  of  the 
forces  both  maritime  and  military,  a  civil  lift  revenue  wa$ 
fettled  on  the  new  king  and  queen,  amountjng,  with  the 
hereditary  duties,  to  700,000/.  per  annum^;  and  the  fame 
was  continued  to  queen  Anne  and  king  George  I  ^.  That 
of  king  George  II,  we  have  feen,  was  nominally  augmented 
to  *  800,000/.  and  in  fa£b  was  confiderably  more :  and  that  of 
his  prefent  majefty  is  avowedly  increafed  to  the  limited  fum 
of  900,000/.  And  upon  the  whole  it  is  doubtlefs  much  better 
for  the  crown,  and  aifo  for  the  people,  to  have  the  revenue 
fettled  upon  the  modern  footing  rather  than  the  antient.  For 
the  crown ;  becaufe  it  is  more  certain,  and  colle£led  with 
greater  cafe :  for  the  pcople  \  becaufe  they  are  now  delivered 
from  the  feodal  hardfhips,  and  other  odious  branches  of  the 
prerogative.  And  though  coniplaints  have  fometimes  been 
made  of  the  increafe  of  the  civil  lift,  yet  if  we  confider  the 
fums  that  haye  been  formerly  granted,  the  limited  extent  un- 
der  which  it  is  now  eftablifhed,  the  reveniies  and  prerogatives 
given  up  in  lieu  of  it  by  the  crown,  the  numerous  branches' 
of  the  prefent  roylal  family,  and  (above  all)  the  diminution 
of  the  value  of  money  compared  with  what  it  was  worth  in 
the  laft  century,  we  muft  acknowledge  thefe  complaints  to  be 
void  of  any  rational  foundation  ;  and  that  it  is  impoffible  to 
fupport  that  dignity,  which  a  king  of  Great  Britain  fhould 
maintain,  with  an  income  in  any  degree  lefs  than  what  is 
now  eftablifhed  by  parliament. 

^  This  finiflies  our  inquiries  into  the  fifcal  prerogatives  of 
the  king  j  or  his  revenue,  both  ordinary  and  extraordinary. 

t  Stat.  I  Jac.  II.  c.  I.  .         X  Com.  journ.  14  Mar.  1701. 

«  Ihid.  c.  3.  &4.  y  }hid*  17  Mar.  1701.  iiAug.  1714^ 
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We  have  therefore  now  chalked  out  all  the  principal  outlines 
pf  this  vaft  title  of  the  law,  the  fupreme  executive  magiftrate^ 
or  the  Jcing^s,  majefty,  confidered  in  his  feveral  capacities  and 
points  of  view.    But,  before  we  entirely  dif mifs  this  fubj  eft,  it 
may  not  be  improper  to  take  a  fhort  comparative  review  of  thc 
power  of  thc  executive  magiftra^,or  prerogative  of  the  crown, 
as  it  ftood  in  former  days,  and  as  it  ftands  at  prefent.    And  we 
cannot  but  obferve,  that  moft  of  the  laws  for  afcertaining,  li- 
miting,  and  reftraining  this  prerogative  have  bcen  madewithin 
the  compafs  of  little  more  than  a  century  paft ;  from  thepeti- 
tion  of  right  in  3  Car.  I.  to  the  prefent  time.  So  that  the  powers 
pf  the  cjrown  are  now  to  all  appearance  greatly  curtailed  and 
diminiflied  fince  the  reign  of  king  James  the  firft:  particularly, 
by  the  abolition  of  thc  ftar  chamber  and  high  commiffion  courts 
in  the  reign  of  Charles  thc  firft,  and  by  the  difclaimingof  mar- 
tial  law,  and  the  power  of  levying  taxe^  on  the  fubje£i,  by  tbc 
fame  pvijice :  by  the  difufe  of  foreft  laws  for  a  eentury  paft :  and 
■by  the  many  excellent  provifion&eaafted  under  Charles  the  fe- 
cond;  efpecially  the  abolition  of  military  tenures,purveyance> 
and  pre-emption ;  the  haheas  corpuszQ.i  andthe  aft  to  prevent 
.thc  difcontinuance  of  parliaments  for  above  three  years:  and, 
.fince  the  rcvolution,  by  the  ftrong  and  emphatical  words  ia 
which  our  liberties  are  aflerted  in  the  bill  of  rights,  and  afi  of 
fettlement ;  by  the  aft  for  triennidl,finceturned  into  feptenniaJ, 
.deftions ;  by  the  exclufion  of  certain  officers  ff om  the  houfe 
,of  commonsj  by  rendering  the  feats  of  the  judges  permanent, 
and  their  falaries  liberal  and  independent  5  and  by  reftraining 
ihe  king^s  pardon  from  obftrufling  pajrliamentary  impeach- 
ments.  ^  Befides  all  this,  if  we  confider  how  the  crownis  impo- 
veriihed  and  ftripped  of  all  it's  antient  revenues,  fo  that  it  muft 
greatly  rely  on  the  liberality  of  parliament  for  it's  ncceffiiry 
.,fupport  and  maintenance,  we  may  perhaps  be  led  to  think,  that 
the  ballance  is  inclined  pretty  ttrongly  to  the  popular  fcale,  and 
that  the  executive  magiftrate  has  neither  independence  nor 
power  enough  left  to  form  that  check  upon  the  lords  and 
"commons,  which  the  founders  of  our  conftitution  iritended. 

BuT,  on  the  other  hand,  it  is  to  be  confidered,  that  every 

.prince,  in  the  firft  parliamem  after  hk  acceffion,  has  by  loifg 
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tafage  a  triily.  royal  additibn  to  his  hercditary  revenue  fettled 
upon  him  for  hia  life  \  and  has  never  any.occafion  to  apply  to 
parliament  for  fuppUes,  but  upon  fome  pubiic  neceflity  of  the 
whoic  realmw  This  reftorcs  to  him  thatconftitutional  indc- 
pendcnce,  which  at  his  firft  acceflion  feemsi  it  muft  bc  own- 
ed,  to  be  wanting.  And  then,  with  rcgard  to  power,  we 
inay  find  pcrhaps  that  the  hands  of  government  are  at  leaft 
fufiiciently  ftrengthened;  and  that  an  Englifh  monarch  is  now 
in  no  danger  of  beingoverborne  by  either  the  nobility  or  the 
people.  The  inftruments  of  power  are  not  perhaps  fo  open 
and  avowed  as  they  formerly  were,  and  therefore  are  the  lefs 
liable  to  jealous  and  invidious  reflections;  but  they  are  not  the 
weaket  upon  that  account.  In  fhort,  our  national  debt  and 
taxes  (befides  the  inconveniencies  before  mentioned)  have  alfo 
in  their  natural  confequences  thrown  fuch  a  weight  of  power 
into  the  executive  fcale  of  government,  as  we  cannot  think 
wa's  intendM  by  our  patriot  anceftots ;  who  glorioufly  ftrug- 
gled  for  the  abolition  of  the  then  formidable  partsof  the  pre- 
'  rogative,  and  by  an  unaccountable  want  of  forefight  efta- 
bliflied  this  fyftem  in  their  ftead.  The  entire  colleftion  and 
managcment  bf  fo  vaft  a  revenue,  being  placed  in  the  hands 
of  thc  crown,  have  given  rife  to  fuch  a  multitude  of  new  of- 
ficers  creatcd  by  and  removable  at  thc  royal  pleafure,  that 
they  have  cxtended  the  influence  of  govcrnment  to  eveiy  cor- 
ner  of  the  nation.  Witnefe  the  commiflioners  and  thc  mul- 
titude  6f  dependents  on  the  cuftomsi  in  cvery  port  of  the 
kingdom  ;  the  commiflioners  of  excife,  and  their  numerous 
fubalterns,  in  every  inland  diftrift;  the  poft-mafters,  and  their 
fervants,  planted  \x\  evcry  town,  and  upon  every  public  road ; 
the  commiflioners  of  the  ftamps,  and  their  diftributors,  which 
are  full  as  fcattered  and  f ull  as  numerous ;  jthe  officers  of  the 
fait  duty,  which  though  a  fpecies  of  excife  and  condufled  in 
the  fame  manner,  are  yet  made  a  diftintl  corps  from  the  or- 
dinary  managers  of  that  revenue^  the  furveyors  of  houfes  and 
windows;  the  receivtrs  of  the  land  tax;  the  managers  of  lot- 
teries;  and  thc  commiCioners  of  hackney  coaches ;  all  which 
are  either  mediately  or  immfcdiateiy  appointed  by  the  crown, 
and  feniovabie  at  pleafure  without  any  reafon  afligned :  thefc, 
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it  reqviires  but  litdc  pcnctration  to  fcc,  muft  gkc  that  powcr, 
on  which  they  depend  for  fubfiftcnce,  an  influetice  moft 
amazingly  cxtcnfive.  To  thi$  may  bc  added  thc  frequent  op- 
portunities  of  conferring  particular  obligations,  by  preference 
in  loans,  fubfcriptions,  tickcts,  remittances,  and  other  mo- 
ney-tranfa£iions,  which  will  greatly  increafe  this  influencc ; 
and  that  over  thofe  pcrfons  whofe  attachment,  on  account  o£ 
thcir  wcalth,  isfrcquently  die  moft  defirablc.  Allthisisthe 
natural,  though  perhaps  the  unfbrefecn  confequenceof  crcfl:- 
ing  our  funds  of  credit,  and  to  fupport  them  eftablifhing  our 
prefent  perpctual  taxes :  the  whole  of  which  is  entirely  new 
fince  the  reftoration  in  1660;  and  by  far  the  greatcft  part 
fince  the  rtvolution  in  1688.  And  the  fame  may  be  faid  with 
regard  to  the  officers  in  our  numerous  army,  and  the  placcs 
which  the  army  has  created.  AU  which  put  together  give 
the  cxecutive  power  fo  perfuafive  an  energy  with  refpeft  to 
the  perfons  themfelves,  and  fo  prevailing  an  intereft  witfc 
their  friends  and  families,  as  will  amply  make  amends  for  tbe 
lofs  of  extemal  prerogativc, 

BuT,  though  this  profufion  of  ofilces  ftiould  have  no  cfiec^ 
on  individuals,  there  is  ftitl  axiother  newly  ac^uired  branch  of 
power ;  and  that  is,  not  the  influence  only,  but  the  force  of 
a  difciplined  army :  paid  indeed  ultimately  by  the  people,  but 
immediately  by  the  crown :  raifed  by  the  cro^^^n,  officered  by 
the  crown,  commanded  by  the  crown.  They  are  kept  on 
foot  it  is  true  only  from  year  to  year,  and  that  by  thc  power 
of  parliament :  but  during  that  year  they  muft  by  the  nature 
of  our  conftitution,  if  raifed  at  all,  be  at  the  abfohite  difpofal 
of  the  crown.  And  thcre  nced  but  few  words  to  demonftrate 
how  great  a  truft  is  thereby  repofed  in  the  prince  by  his  peo- 
ple.  A  truft,  that  is  more  than  cquivalent  to  a  thoufand 
little  troublcfome  prerogatives. 

Add  to  all  this,  that  befides  the  civil  fift,  the  Immenfe 
revenue  of  almoft  feven  millioas  fterling,  which  is  annually 
paid  to  the  creditors  of  the  public,  or  carried  to  the  finking 
fund,  is  firft  depofited  in  the  foyal  exchequer^  and  thence 
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iflued  out  to  the  refpe£live  offices  of  payment.  This  revcnue 
the  people  can  never  refufe  to  raife,  becaufe  it  is  made  per- 
petual  bjr  a£k  of  parliament :  which  alfo,  when  well  confi- 
dered,  will  appear  to  be  a  truft  of  great  delicacy  and  high 
importance. 

*  ^        ■•  •  • 

Upon  the  whole  therefore  I  think  it  is  clear,  that,  what- 
cver  may  have  become  of  the  nomina/,  the  reaipovrer  of  the 
crown  has^not  beei|i  too  far  weakeaed  by  any  traniadions  in 
the  laft  centurj.  Much  is  indeed  given  up ;  but  much  is 
alfo  acquired.  The  ftern  commands  of  prerogative  have 
yielded  to  the  milder  voice  o£  influence  :  the  flavifh  and  ex- 
ploded  dp£lrine  of  non-refiftance  has  given  way  to  a  military 
eftablifhment  by  law ;  and  to  the  difufe  of  parliaments  has 
fucceeded  a  parliamentary  truft  of  an  imn>erife  perpetual  re- 
venue.  When,  indecd,  by  the  frpe  operatio^^  of  the  finking 
fund,  our  national  debts  (hall  be  Itflened ;  when  the  pofture 
of  foreign  afiairs,  and  the  univerfal  introduftion  of  a  weU 
planned  and  national  militia,  will  fufFer  oor  formidable  army 
to  bethinned  and  regulated;  and  when  (in  confequence  of 
all)  our  taxes  Ihall  be  gradually  reduced  ;  this  adventitious 
power  of  the  crown  will  flowly  and  imperccptibly  diminifh, 
as  it  flowly  and  imperceptibly  rofe.  But,  till  that  fliall  hap- 
pcn,  it  will  be  our  efpecial  duty,  as  good  fubje£l:s  and  good 
Engliflimcn,  to  reverence  the  crown,  and  yet  guard  againft 
corrupt  and  fervile  influence  froni  thqfe  who  are  intrufted 
with  it*s  authority  j  to  be  loyal,  yet  free  5  obedient,  and  yet 
independent ;  and,  above  every  thing,  to  hope  that  we  may 
iQng,  very  long,  continue  .to  be  governed  by  a  fovereign, 
who,  in  all  thofe  public  a£ts  that  have  perfonally  proceededt 
from  himfelf,  hath  manifefted  the  higheft  veneration  for  the 
free  conftitution  of  Britain  j  hath  already  in  more  than  one 
inftance  remarkably  ftrengthened  it's  outworks;  and  will 
therefore  never  harbour  a  thought,  or  adopt  a  perfuafion,  in 
any  the  remoteft  degree  detrimental^to  public  Uberty. 
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OF   SUBORDINATE    MAGISTRATES. 


IN  a  formcr  chapter  of  thefe  commetitaries  *  we  diftin- 
"  guifliedhiagiftrates  into  two  kinds ;  fupremci  ^^  thofe  in 
whom  the  fovereign  powcr  of  the  ftate  refides  5  and  fubor-» 
dinate,  or  thofe  who  a£l:  in  an  inferior  fecondary  fphere.  We 
have  hi^herto  confidered  the  former  kind  only  5  namcly,  the 
fupreme  legiflative  power  or  pariiament,  and  the  fupreme 
cxecutive  powier,  which  is  the  king :  and  ire  now  to  proceed 
to  inquire  into'  the  rights  and  dutics  of  the  principal  fubor- 
dinate  magiftrates, 

Anp  herein  we  are  not  to  invcftigatc  the  powers  and  du- 
ties.of  his  majefty's  great  officcrs  of  ftate,  the  lord  treafurer, 
lord  chamberlain,  the  principal  ftcretaries,  or  the  like  ;  bc- 
caufe  I  do  not  know  that  they  are  in  that  capacity  in*any  con- 
fiderable^  degrce  the  objefts  of  aur  laws,  or  have  any  very  im- 
poftant  fharc  of  magiftracy  confcrred  upon  them  :  exoept  that 
the  fecretarles  of  ftate  are  allowed  the  power  of  commitment, 
in  order  to  bring  ofFenders  to  trial  ^.  Neither  fball  I  herc 
treat  of  the  office  and  authority  of  the  lord  chancellof,  or 
the  othcr  judges  of  the  fuperior  courts  of  juftice  ^  bccaufe 
they  will  find  a  more  propcr  place  in  th^  third  part  Df  thefo 
commentaries.  Nor  ftiall  I  enter  into  any  minute  difquifitions, 
witli  regard  to  the  rights  and  diguitics  pf  mayors  and  alder<* 
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men,  or  othcr  magiftrates  of  particular  corporations ;  becaufc 
thefe  are  mere  private  and  ftriftly  municipal  rights,  dcpend- 
Hig  entirely  upon  the  domeftic  conftitution  of  their  refpeftive 
franchifes.  But  the  magiftrates  and  officers,  whofe  rights 
and  dttties  it  will  be  prbper  in  this  chapter  to  confider,  ^rc 
fuch  as  are  generally  in  ufe,  and  have  a  jurifdiftipn  and  aji* 
thority  difperfedly  throughout  the  kingdom :  which  are,  prin- 
cipally,  iherifFs ;  coroners;  juftices  of  the  peace;  conftables} 
furveyors  of  highways  ;  and  overfeefs  of  the  poor.  In  treat- 
mg  of  all  which  I  fliall  inquire  into,  firft,  their  antiquity  and 
original ;  next,  the  manner  in  which  they  arc  appointed  and 
may  be  remoyed ;  and  laftlj,  their  rights  ajid  duties^  And 
firft  of  fiieriffs, 

I.  TlHE  iheriiFis  an  officer  of  Tery  great  antiquityin  thi$ 
kingdom,  his  name  being  derived  from  two  Saxon  words, 
j-cifie  j^cjT^pa,  the  reeve,  bailiff,'  or  officer  of  the  fhirc. 
He  .i«  called  in  Latin  vice^otnesy  as  being  the  deputy  of  the 
earl  or  comes  >•  to  whom  the  cuftody  of  the  fhire  is  faid  to ' 
havebeen committcd at the firft divifion of  this  kingdom  into 
c»unties.  Bu*  the  earls  in  procefs  of  time,  by  reafon  of 
their  high  employments  and  attendance  on  the  king^s  perfon, 
hot  being  able  to  tranfait  the  bufinefs  of  the  county,  werc 
delivefed  bf  that  burden  ^ ;  referving  to  themfelves  the  ho- 
nour,  biit  the  labour  was  laid  on  the  ftieriff,  "iSo  that  now 
the  Iheriff  does  all  the  king's  bufinefs  in  thc*county ;  and 
though  he  be  ftill  called  vice-comesy  yet  he  is  entirely  inde- 
pendent  of,  and  not  fubjeft  to  the-  earl ;  the  king  by'  his  let- 
ters  patent  committing  cujiodiam  comitatus  to  the  flaeriff)  and 
him  alone, 

Shehijfbs  were  formerly  chofen  by  the  inhabitants  of  thc 
Xeveral  counties.  In  confirmation  of  which  it  was  ordained 
by  ftatute  28  Edw,  I.  c.  8.  that  the  i>eople  fliould  have  elec- 
tion  of  ftieriffs  in  every  Ihire,  wher^  the  flirievalty  is  not  of 
inheritance.  For  antiently  in  fome  counties  the  ftieriffs  were- 
jl^xereditary ;  as  I  apprehend  they  werc  in  Scotland  till  thc 
ftatute  20  Qeo.  II.  c.  43 ;  and  ftill  continue  in  thc  county  of 

c  HiSiQti  of  iheriffs,  c.  2« 
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"Wcftmorland  to  this  day  :   thc  city  of  London  having  alfo 
the  inheritancc  of  the  fhrievalty  of  Middlefex  vefted  in  their 
body  by  charter  i.    The  reafon  of  thefe  popular  ele£tions  is 
affigned  in  thc  fame  ftatute,  c.  13.   "  that  the  commons 
<*  might  chufc  fuch  as  would  not  be  a  burthen  to  them.'' 
And  herein  appears  plainly  a  ftrong  trace  of  the  democratr- 
cal  part  of  our  conftitution  j  in  which  form  of  govemment  . 
it  is  an  indifpenfible  requifite,  that  the  people  fliould  chufe 
tlieir  own  magiftrates  ^,     This  eleftion  was  in  all  probabi- 
lity  not  abfolutely  vefted  in  the  commons,  but  required  the 
foyai  approbation.  For,  in  the  Gothic  conftitution,  the judges 
6f  the  county  coufts  (which  office  is  executed  by  our  fhe-i 
fiiF)"were  elefted  by  the  people,  but  confirmed  by  the  king : 
and  the  form  of  their  eleftion  was  thus  managed  :  the  peo- 
ple,    or  tncalae  territorii,   chofe  ttuelve  eleftors,    and  they 
nominated  three  perfons,  ex  quibus  rex  unum  confinmhat  ^. 
but  with  us  in  England  thefe  pqpular  eled:ioQS,  growing 
tumuituous,  were  put  an  end  to  by  the  ftatute  9  Edw.  IL 
ft.  a.  whichena£led,  that  the  ftieriffs  fliould  from  thenceforth 
be  affigned  by  the  chancellor,  treafurer,  and  the  judges ;  aS' 
being  perfons  in  whom  the  fame  trull  migbt  with  cQafidence 
be  repofed.     By  ftatutes  14  Edw.  III.  c.  7.  23'Hen.  VL 
€•  8.  and  21  Hen.  VIII.  c.  20.  the  chancellor,   treafurcr, 
prefidcnt  of  the  king's  council,  r/?)/^  juftices,  and  ckief  ba-p^ 
ron,  are  to  make  this  eleflion;  and  that  on  the.morrow  of 
All  Souls  in  the  exchequer.     And  the  king's  letters  patent, 
appointing  the  new  ftieriflfe,  ufed  commonly  to  bear  date  the 
fixth  day  of  Novembers.     The  ftatute  of  Cambridge,  12 
Ric.  IL  c.  2.  ordains,  that  the  chancellor,  treafurer,  keeper 
of  the  privy  feal,  fteward  of  the  king's  houfe, .  the  king's 
chamberlain,  clerk  of  the  rolls,  the  juftices  of  the  one  bencb 
and  the  other,  barons  of  the  exchequer,  and  all  other  that 
(hall  be  called  to  ordain,  name,  or  make  juftices  of  the  peace, 
Jheriffs^  and  other  officers  of  the  king,  fhall  bc  fworn  to  aft 
indifFerently,  and  to  appoint  no  man  that  fueth  either  privily 
or  openly  to  be  put  in  office,  but  fuch  only  as  they  fhall  judge 
to  be  the  beft  and  moft  fufficient.  And  the  cuftom  now  is  (and 
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fa^^  bcen  at  leaft  ever  fince  the  time  of  Fdrtefctie  *,  who  was 
€hief  jnftice  and  chancellor  ta  Henry  the  fixth)  thit  all  thc 
judges,  togetherwiththe  other  great  ofiicers  and  privy  coun- 
feli^rsi  meet  in  the  exchequer  on  thc  morrow  of  All  Sbuls' 
yearly,  (which  day  is  now  altered  to  the  morrow  of  Sk.  Marr- 
tin  by  the  laft  aft  fdr  abbreviating  Michaelmas  term)  and  then 
and  there  the  judges  propofe  three  perfons,  to  be  rcported  (if 
approved  of)  to  the  king,who  afrcrwards  appoints  onc  of  thcni 
to  be  Iheriff. 

This  cuftom,  of  the  fw^/w  judges  propofing  /Awpcrfons^ 
feems  botrowed  from  the  Gothic  conftitution  before-mcn-» 
tioned;  with  this  difference,  that  among  the  GoUis  the  twelv^ 
nominors  were;  firft  elefted  by  the  pcople  themfclves*    And 
this  ufage  of  ours  at  it's  firft  introdu£tion,  I  am  apt  to  believei, 
W9,s  founded  upon  fome  ftatute,  though  not  now  to  be  found 
among  our  printed  laws :  firft,  becaufe  it  is  materially^ffer- 
ent  from  the  direftion  of  all  the  ftatutes  bcfore  mentioned : 
which  it  is  hard  to  conceive  that  the  judgcs  would  have 
countenanced  by  their  concurrencc,  dr  that  Fortefcue  would 
have  inferted  in  his  book,  unJefs  by  the  authority  of  fome  fta-« 
tute :  and  alfo,  becauft  a.ftatute  is  exprefsly  referred  to  in  thc 
record,  which  fir  Edward  Coke  tells  us  j  he  tranfcribed  fron\ 
the  council  bodc  of  3  March,  34  Hcn.  VI.  and  which  is  in 
fubftance  as  foUows-     The  king  had  of .  his  own  authority 
appointed  a  man  fheriff  of  Lincolnfhire,  which  office  he  re-? 
fufed  to  take  upon  him :   whereupon  the  opinions  of  the 
judges  were  takcn,  what  fliould  be  done  in  this  behalf,    And 
the  two  chief  juftices,  fir  John  Fortefcue  and  fir  John  Pri- 
fot,  delivered  the  unamimous  opinion  of  them  all  5  "  that  thc 
<<  king  did  an  error  when  he  made  a  perfoii  iheriff,  that  wa$ 
**  not  chofen  and  prefented  to  him  according  to  ^<tjlatutei 
^^  tbat  the  perfon  tefufiftg  was  liable  to  no  fine  for  difobedi<» 
ence,  as  if  he  had  bQcn  one  of  the  three  perfons  chofen  ac*- 
cording  to  the  tenor  oi^the^atute;  that  they  would  advife 
*^  the  king  to  have  recourfe  to  the  three  perfons  that  werc 
«^  chofen  according  to  thcjfattite,  or  that  fome  other  thrifty 
<«  man  be  intreated  to  occupy  the  office  for  this  year  i   and 
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•*  thzti  the  ncxt  year,  tp  efchew  fuch  inccnveniences,  the 
^*  order  of  thcJiatuU  in  this  behalf  made  bc  obferved.'*  But 
notwithftanding  this  unanimous  refolution  of  all  the  judges^ 
of  England,  thus  entcred  in  the  council  book,  and  the  ftatute 
34  ^  35  Hen»  VIIL  c.  26.  §.61.  which  exprefsly  recog- 
pizcs  this  to  be  the  law  of  the  land,  fome  of  our  writers.*. 
Jiavc  afhrmcd,  that  thc  king,  by  his  prerogative,  may  name 
whom  he  pleafes  to  be  {heriff,  whetlier  chofen  by  the  judges 
or  no.  This  is  grounded  on  a  very  particular  cafe  in  the  fifth 
ycar  of  queen  Elizabeth,  when,  by  reafon  of  the  plague,  therc 
was  no  Michaelmas  term  kept  at  Weftminfter  ;  fb  that  thc 
judges  could  noit  meet  there  in  cra^tno  animarum  to  nominatc 
thc  flicriffs :  whereupon  Jthe  queen  nanicd  them  hcrfelf,  with- 
cut  fuch  prcvious  affembly,  appointing  for  the  moft  part  onc 
of  the  two  remaining  in  thc  laft  yeai^s  iiff  ^i,  Arid  this  cafe, 
thus  circumftanced,  is  the  oniy  authority  in  our  books  for  thc 
making  thefe  extraordinary  flieriffs.  It  is  true,  the  rcporter 
fidds,  that  it  was  held  that  the  queen  by  her  prerogative  might 
makte  a  ftieriff  without  the  ele£tion  of  the  judges,  non  ohflante 
aliqtio  Jiatuto  in  contraritm  :  but  the  doiftrineof  non  obftante\ 
which  fets  the  prerogativc  above  the  laws,  was  effeftually 
demoliftied  by  the  bill  of  ri^hts  at  the  revolution,  and  abdi» 
cated  Weftminftcr-hall  when  king  James  abdicatcd  the  king» 
dom.  However^  it  muft  be  acknowleged,  that  the  praftice 
of  occafionalijr  naming  what  are  called  pocket-fheriffs,  by 
the  fdlc  authority  of  the  crown^  hath  uniformly  continued  to 
jhe  reign  ofhis  prefent  majefty  5  in  which,I  believe,  few  (if 
iany)  compulfory  inftance$  have  occurred, 

Sheriffs,  by  virtue  of  feveral  old  ftatutes,  are  to  conti-^ 
nue  in  their  ofiice  no  longer  than  one  year  :  and  yet  it  hatK 
been  faid  ^  that  a,flieriff  may  be  appointed  durante  beneplacito^ 
or  during  the  king's  pleafure \  and  fo  is  theform of  the royal 
writ ".  Thcrcfore,  till  a  new  ftjeriff  be  named,  his  ofiice 
cannot  be  determined,  unlefs  by  his  own  death,  or  the  de- 
mife  of  the  king ;  in  which  laft  cafe  it  was  ufual  for  the 
fucceffor  to  fcnd  a  new  writ  to  the  old  flieriff " :  but  now  by 

i  JenkJas.  229»  m  palt.  of  /heiifTs.  8« 

k  Dyer.  225.  9  }bld*  7, 

.  i  f  R«p.  3««  ftatutQ 
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ftatute  I  Ann.  ft.  i.  c.  8.  all  oiEcers  appointed  by  the  prc- 
ceding  king  may  hold'their  olHces,  for  fix  months  after  the 
)cing's  demife,  unl^fs  fooner  difplaced  by  the  fucgeflbr.  We 
may  farther  pbferve,  that  by  ftatute  i  Rip.  II,  c.  11.  no  man 
that  has  ferved  the  office  of  fhcriff  for  one  year,  can  be  com« 
pelied  to  ferve  the  fame  again  within  three  years  after. 

We  ftiall  find  it  is  of  the  utmoft  importance  to  have  thc 
flierifF  appointed  accojrding  to  law,  when  we  confider  his 
power  and  duty.  Thefe  are  either  as  a  judge,  as  the  keeper 
of  the  king's  peace,  as  a  minifterial  officer  of  die  fuperioif 
court^  of  juftice,  or  as  the  king's  bailiffi 

In  his  judicial  capacity  he  is  to  hear  and  detcrmine  all 
Caufes  of  fgrty  fliiiiings  value  and  under,  in  his  county  coyrt, 
of  which  more  in  it's  proper  place  j  and  he  has  alfo  a  judicial 
power  in  divers  Qther  civil  cafes  ®t  He  is  likewife  to  decide 
theele£tions of  knights of  the fliire,  (fubjeft  tP  the  control of 
the  houfe  of  commons)  of  coroners,  'and  of  verderors  j  tq 
judge  of  the  qualification  of  vQters,  and  to  return  fuph  as  ht? 
ihall  determine  to  be  duly  elefted, 

As  the  keeper  of  the  king's  peace,  bpth  by  common  law 
and  fpeciai  commiflion,  he  is  the  firft  man  in  the  county,  and 
fuperior  in  rank  to  any  nobleman  thercin,  during  his  ofiice  ?. 
JJe  may  apprehend,  and  commit  to  prifon,  all  perfons  whq 
break  the  peace,  or  attempt  to  break  it ;  and  may  bifid  any 
pjie  in  a  recognizance  to  keep  the  king's  peace.  He  may,  and 
18  bound  ex  afficio  to  purfue,  and  take  aH  traitors,  murderers^ 
felons,  and  other  mifdoers,  and  commit  them  ta  gaol  for  fafe 
^uftody,  He  is  alfo  to  defend  hjs  county  againft  any  of  the 
king's  enemies  when  they  come  into  the  land :  and  for  thi§ 
purpofe,  as  well  as  for  kecping  the  peacc  and  purfuing  felons, 
he  may  command  all  the  people  of  his  county  to  attend  him  j 
which  is  called  the  pojjk  comitatusy  or  power  of  the  county  ^ ; 
and  this  fun\mons  every  perfon  above  fifteen  years  old,  an4 
linder  the  degree  of  a  pecr,  is  bound  to  attend  upon  warning  '"^ 

o  Dalt.  c.  4.  ^  Dal^.  c.  95. 

p  I  I^oll.  Rcp.  437f  f  Lgmb,  Ejfcar  315,. 
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ufider  pain  of  fine  and  imprifonment '•  But  though  the 
Iheriff  i8  thns  tbe  principal  confervator  of  the  peace  in  hi$ 
coanty,  yet  by  the  exprefs  dire£lions  of  the  great  charter% 
he,  togedier  with  the  conftable,  coroner,  and  certain  other 
^  t>fficers  of  die  king,  are  forbidden  to  hold  any  pleas  of  thc 
crown,  or^  in  other  words,  to  try  any  criminal  offence.  For 
it  would  be  highly  unbecoming,  that  the  executioners  of  juf- 
tice  fhould  be  alfo  the  judges ;  ftiould  impofe,  as  well  as  levy, 
fines  and  amcrcementsj  fliould  one  day  condemn  a  man  to 
death,  and  perfonally  execute  him  the  next.  Neither  may  he 
aft  as  an  ordinary  juftice  of  the  peace  during  the  time  of  his 
office  " :  for  this  would  be  equally  inconfiftent ;  he  being  iii 
many  refpeQs  the  fervant  of  the  juftices. 

In  his  minifterial  capacity  the  fheriff  is  bound  to  execute 
all  procefs  iffuing  from  the  king^s  courts  of  juftice.'  In  the 
commcncement  of  civil  caufes,  he  is  to  ferve  the.  writ,  to 
arreft,  and  to  take  bail ;,  wlien  the  caufe  comes  to  trial,*  he 
muft  fummon  and  return  the  jury ;  when  it  is  determined, 
he  muft  fee  the  judgment  of  the  court  carried  into  execution. 
In  criminal  matters,  he  alfo  arrefts  and  imprifons,  he  re- 
tums  the  jury,  he  has  the  cuftody  of  the  delinquerit,  and  he 
executes  the  fentence  of  the  court,  though  it  extend  to  death 
itfelf.  / 

As  the  king*s  bailiff,  it  is  his  bufinefs  to  preferve  the  rights 
of  the  king  within  his  bailiwick  5  for  fo  his  county  is  fre- 
quently  called  in  the  writs :  a  word  introduced  by  the  princes 
of  the  Norman  line;  in  imitation  of  the  French,  whofe 
territory  is  divided  into  bailiwicks,  as  that  of  England  into 
counties  ^*  He  muft  feife  to  the  king's  ufe  all  lands  devolved 
to  the  crowU'  by  attainder  or  efcheat ;  muft  levy  all  fines  and 
forfeitures ;  niuft  feife  and  keep  all  waifs,  wrecks,  eftrays, 
and  the  like,  unlefs  they  be  granted  to  fome  fubje^ ;  and 
muft  alfo  colleft  the  king's  rents  within  the  bailiwick,  if 

comrfianded  by  procefs  from  the  exchequer  *. 

f. 

s  Stat.  2  Hen.  V.  c.  8.  w  Fortefc.  deL,  L,  c,  24. 

t  cap.  17.  '  X  Dalt..  C.  9. 

u  Sut.  I  Mar.  '4!t,  2.  c.  8. 

To 
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To  execute  thefe  various  offices,  -  the  fhertff  has  under 
him  many  inferior  officers ;  an  under-fherifPy  bailiffs,  aad 
gaolers;  who  muft  neither  buy,  fell,  nor  farm  thei^  offices» 
on  forfeiture  of  500/^.  ^     * 

The  under-fherifF  ufually  performs  all  the  duties  of  tht 
office ;  a  very  few  only  excepted,  where  the  perfonal  pre- 
Fence  of  the  high-fheriiF  is  neceflary,  But  no  Under-lheriflF 
fliall  abide  in  his  office  above  one  year  *  j  and  if  he  does,  by 
ftatute  23  Hen,  VI.  c.  8.  he  forfeits  200/.  a  very  large  penalty 
in  thofe  early  days.  And  no  under-flieriff  or  fheriff'^  officer 
(hall  praftife  as  an  attorney,  during  the  time  he  continuesin 
fuch  office  • :  for  this  would  be  a  great  inlet  to  partiality  and 
oppreffion.  But  thefe  falutary  regulations  are  (hamefully 
cvaded,  by  pra£^ifing  in  the  names  of  other  attomeys.,  aad  put- 
.  ring  in  fliam  deputies  by  way  of  nominal  under-flieriffs  :  bf 
reafon  of  which,  fays  Dalton  ^,  the  under-flieriffs  and  bailiffii 
do  grow  fo  cunning  in  their  feveral  places^  that  they  are  able 
to  deceive,  and  it  may  well  be  feared  that  many  of  them  do 
^leceive,  both  the  king,  the  high-flieriff,  and  the  county. 

Bailiffs,  or  flieriff^s  officers,  are  either  b^uliffs  of  hun- 
dreds,  or  fpecial  bailiffs.  Bailiffs  of  hundrcds  are  officeri 
appointed  over  thofe  refpeftive  diftrifts  by  the  flieriffs,  to 
coUeft  fines  therein ;  to  fummon  juries  j  to  attend  the  judge» 
and  juftices  at  the  affifes,  and  quarter  feffions;  and  alfo  to 
icxecute  writs  and  procefs  in  the  feveral  hundreds.  Butj  as 
thefe  are  generally  plain  men,  and.not  tboroughly  flcilful  ht 
this  latter  part  of  their  office,  that  of  ferving  wri^s,  mi 
making  arrefts  and  executions,  it  is  now  ufual  to  joia  fpeci^ 
bailiffs  with  them;  whp  are  generally  mean  perfons,  employed  ^ 
by  the  flieriffs  on  actount  only  of  their  adroitnefs  s^nd  dex- 
terity  in  hunting  and  feifing  their  prey.  The  flieriff  beinj 
anfwerable  for  the  mifdemefnors  of  thefe  bailiffs,  they  are 
^  therefore  ufually  bouml  in  an  obligation  with  fureties  for  the 
due  execution  of  their  office,  and  thence  are  called  bound» 
i)ailiffs;  which  the  common  people  h.ive  corruptrf*int<>  a 
much  more  homely  appellation. 


.  r  Stat*  sCeo.  I.  c*i5% 
s  Stat.  42  £dw.  III.  c«  9« 


a  Stat.  I  Hen.  V.  c.  4: 
k  of  (hevflLif  c,  115. 
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GaoL£rs  arfe  alfo  the  fervants  of  the  {heriff,  atiA  he  muft 
bc  refponfiblc  for  their  conduft.  Their  bufmefs  is  to  kcep 
fafely  all  fuch  perfons  as  are  committed  to  them  by  lawful 
warraijt :  and,  if  they  fuffer  any  fuch  to  efcape,  the  fheriff 
(hall  anfwer  it  to  the  king,  if  it  be  a  criminal  matter ;  or, 
in  a  civil  cafe,  to  the  party  ifijurcd  ^*  And  to  this  end  thc 
.flieriff  muft  **  have  iands  fufHcient  within  the  county  to  an- 
fwer  the  king  and  his  people*  The  abufes  of  gaolers  and 
flieriff's  officers,  toward  the  unfortunate  perfons  in  their 
cuftody,  are  well  reftrained  and  guarded  againft  by  ftatute 
32  Geo.  11.  c.  28*  and  by  ftatute  14  Geo»  III.  c.  59.  pro- 
Vifionsare  made  foi'  bettet  preierving  thife  health  of  prifoners, 
and  preventihg  the  gaol  diftemper  ((?). 

The  v^ft  expenfe,  which  cuftom  had  introduced  in  ferv* 
ing  the  office  of  high-ftieriff,  was  grown  fuch  a  burthen  td 
the  fubjedl,  that  it  w-as  enafted,  by  ftatute  13  &  14  Car* 
II.  c.  21*  that  no  {heriff  (except  of  London,  Weftmorland> 
ftnd  towns  which  arc  counties  of  thcmfelves)  ftiouki  keep  any 
table  at  the  affifes,  except  for  his  own  family,  or  give  any  pre* 
lents  to  tlie  judges  or  their  fervants,  or  havc  more  than  forty 
men  in  Uvery :  yet,  for  the  fake  of  fafety  and  decency,  he 
may  not  have  lefs  than  twenty  men  In  England  and  twelve  ia 
Wales  5  upon  forfviture,  in  any  of  thefe  cafes,  of  200/. 

II.  The  coroner*s  is  alfo  a  vcry  antient  office  at  the  com- 
moa  law.  He  $s  called  coroner,  doronatQry  becaufe  he  hath 
principaily  to  do  vith  pleas  of  the  crown,  or  fiich  wherein 
the  king  is  more  immediately  concerned  ^.  And  in  this  light 
the  lord  chief  juftice  of  the  king's  bcnch  is  thc  principal  co* 
roner  in  the  kingdom,  and  may  (if  he  pleafes)  exercife  thc 
jurifdi£^ion  of  a  coroner  in  any  part  of  the  realm  ^  But 
there  are  alfo  particular  coroners  for  every  courtty  of  Eng- 

c  Dalt.  c.  iiS.   ^Rep.  34.  13  &  14  Car.  II.  c  zi.  §•  7* 

^  Stat.  pBdw.  II.  ft.  a.  2  Edw.  ITI.  c.         c  2  Inft.  31.     4  Inlt.  271. 
4.     4  £dw.  lil.  c.  9.     5  £dw.  III.  c.  4.         f  4  Rep.  57. 

(tf)  [By  ftatute  24  Gca.  III.  feif.  2.  c.  54.  fed.  22.  no  gaoler  is 
to  fuffer  tippling  or  gaming  in  the  prifon»  or  to  fell  any  liquors 
tlierein  unaer  the  penalty  of  zo/.  ta  be  recovered  by  diHrefs  upoa 
couvidtion.] 

land^ 
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land;  ufually  four,^but  fomctinies  fix,  and  fometiirids'  fe^ar  ^^ 
This  office  ^  is  of  equal  antiquity. with  the  iberiiF;  and  wa^ 
ordained  together  witb  him  to  keep  the  peaeey  when  the  ear& 
gave  up  the  wardfliip  of  the  couxity. 

'  He.  is  ftill  chofen  by  all  the  freeholders  in  tfie  county  court ; 
as  by  the  policy  of  our  antient  laws  the  (herifFs,  and  con- 
fervators  of  the  peace,  and  all  other  officers  were,  who  werc 
concerned  in  matters  that  afFe£led  the  liberty  of  the  people  ^  j 
and  as  verderors  of  the  foreft  ftill  are,  whofc  bufincfs  it  is  to 
ftand  between  the  prerogative  and  the  fubje£l  in  the  execu- 
tion  of  the  foreft  laws.  For  this  purpofe  there  is  a  writ  at 
common  law  de  coronatore  eligendo^  :  in  which  it  is  exprefsly 
commanded  the  IherifF,  ^^  quod  taiem  eligi  faciat^  qui  melius 
••  etfciati  et  velity  et  pojjity  officio  illi  intendere^  And,  in  or- 
der  to  efFeft  this  the  more  furely,  it  was  enafted  by  the  fta- 
^ute  ^  of  Weftm.  i.  that  none  but  lawful  and  difcreet  knight* 
ihould  bc  chofen ;  and  there  was  an  inftance  in  the  5  Edw. 
III.  of  a  man  being  removed  from  this  office,  becaufe  hc 
was  only  a  merchant ".  But  it  feems  it  is  now  fufficient  if  a 
man  hath  lands  enough  to  be  made  a  knight,  v/hether  he  be 

'  really  knighted  or  not " :  for  the  coroner  ought  to  have  ari 
.cftate  fufficient  to  maintain  the  dignity  of  his  office,  and 
^nfwer  any  fines  that  may  be  fet  upon  him  for  his  mifbcha- 
•viour  ^  \  and  if  he  hath  not  enough  to  anfwer,  his  fine  fhall 
be  levied  on  the  county,  as  the  punifhment  for  elefting  an  in- 
fufficient  officer  p.  Now  indeed,  through  the  culpable  neg- 
left  of  gentlemen  of  property,  this  office  has  been  fufFefed 
to  fall  into  difrepute,  and  get  into  low  and  indigent  hands : 
fe)  that,  although  formerly  no  coroners  would  cpndefcend 
to  be  paid  for  ferving  their  country,  and  they  were  by  thc 
aforefaid  ftatute  of  Weftm.'  i.  exprefsly  forbidden  to  take  a 
reward,  under  pain  of  a  great  forfeiture  to  the  king ;  yet 

,  for  many  years  paft  they  have  dnly  dcfired  to  be  chofcn  for 

%  ¥.  N.  B.  163.  m  2  Inft.  32. 

h  Mirror.  c.  i.  §.  3,  n  F.  N.  B.  163,  164« 

l  2  Inft.  558.  «  7A;V. 

^  F.  N.  B.  163.     •  p  Mlrr.  c.  i.  §.  3.    %  Inft.  175. 

1  3  £dw..I.  c.  10»  . 

.  ^    ^         the 
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tlie  fake  of  their  perijuifites :  being  allowed  fees  for  &eir 
attendance  by  the  ftatute  3  Hen.  VIL  c.  i.  which  fir  Edward 
Cbke  complaina  of  heayily  "i;  though  fince  fais  time  thofe  fees 
have  been.much  enlatged  \ 

The  coroner  is  chofen  for  life :  but  m^y  be  removed, 
either  by  being  made  ftierifF,  or  chofen  verderor,  which  are 
offices  incompatiblc  with  the  other ;  or  by  the  king's  writ  de 
coronatore  exonerandoy  for  a  caufe  to  be  therein  afSgned,  as 
that  he  is  engaged  in  other  bufinefs,  is  incapacitated  by  years 
or  ficknefs,  hath  not  a  fufficient  eftate  in  the  county,  or  lives 
in  an  inconvenient  part  of  It  •.  And  by  the  ftatute  25  Geo.. 
II.  c.  29.  extortion,  negleO:,  or  mift)ehaviour,  are  alfo  made 
caufes  of  removal. 

The  office  and  power  of  a  coroner  arealfo,  like  thofe  of 
the  lherifi>  either  judicial  or  minifterial ;  but  principally  judl- 
cial.  This  is  in  great  meafure  afcertained  by  ftatute  4  Edw. 
I.  de  officio  coronatoris;  and  confifts,  firft,  in  inquiring,  when 
anyperfon  is  flain,  or  dies  fuddenly,  or  in  prifon,  concerning 
the  manner  of  his  death.  And  this  niuft  be  **  fuper  vtfum 
*«  corporis ^;^  for,  if  the body be  not found,  the  coroner  can- 
not  fit  ^  He  muft  alfo  fit  at  the  very  place  where  the  death 
happened ;  and  his  inquiry  is  made  by  a  jury  from  four,  five^ 
or  fix  of  the  neighbouring  towns,  over  whom  he  is  to  prefide* 
Jf  any  be  found  guihy  by  this  inqueft  of  murder  or  other  ha- 
mtcide,  he  is  to  commit  them  to  prifon  for  farther  trial,  and 
is  alfo  to  inquire  concerning  their  land$,  goods  and  chattel^ 
wji^ch  are  forfeited  thereby :  but,  whether  it  be  homicide  of 
not,  he  muft  inquire  whether  any  deodand  has  accrued  to  the 
Jking,  pr  the  lord  of  the  franchife, .  by  this  death :  and  niuft 
certify  the  whole  of  tbis  inquifition  (under  his  own  feal  and 
the  feals  of  the  jurors ")  togcther  with  the  evidence  thereon, 

'.     <i  %  Inft.  aio*  **  oportebat  j  /.  e.  non  tamfuijfe  alt^uem  in 

-*  Stat.  25  Geo*  II.  c  29.  **  tery-itcrio  ijh  tnortuum  inventumy  quatt 

»  F.  N.  B.  163,  164.  **  vulneratum  et  cacfum,  Poteji  enim  bcm» 

f  4  Inft.  271.  **  etiam  ex  alia  caufajubitomori,^*  Stiern» 

t  Thus^  in  the  Gothic  conftltutjon,  hoojc  dejure  Gotbor,  /.  3.  c.  4. 

before  any  fine    was  payable   by  the         n  Stat.  33  Hen.  VIII.  c.  12.  1  Scz 

ixeighbourhood,  for  the  Haughter  of  a  P.  &  M.  c.  13.      2  Weft.  S^mbol.  §. 

maa  therein,  *'  Je  ar^ere  deliSii  confiare  310.  Crompt*  264.  Trem^nr  P»C.  621* 

II  to 


Ch.  9.  «/  P  E  R  b  b  iJ  s.  ^49 

ito  the  coutt  of  king*s  bfeiich,  or  the  next  aflifes.  Anothei^ 
Biratich  of  his  office  is  to  inquire  concerning  fhipwrecks  y 
and  certify  whether  wifeck  or  not,  and  who  is  iri  pofleflion  of 
thc  goods.  Conceriiing  tr^afure-ti^ovc,  he  is  alfo  to  inquire 
who  werc  the  finders,  and  's^here  it  is,  and  whether  any  one  be 
fufpefled  of  having  found  and  dohcealed  a  treafUre',  **  and  that 
"  may  be  well  f)erceived  (faith  the  old  ftatute  of  Edw.  I.) 
**  whcre  one  liVeth  riotoufly,  Haurtting  taverns,  dnd  hath  done 
«  fo  of  long  time  :"  whereupdn  he  might  be  attached,  ahd 
held  to  bail,  upon  this  fufpicibh  only. 

The  minifterial  office  df  the  Coroner  h  only  as  the  fheriff^d 
fubftitute.  For  when  juft  exception  c^n  be  taken  to  the 
flieriffi  for  fufpicion  of  partiality,  (as  that  he  is  interefted  in 
the  fuit,  6t  of  kindred  to  feither  plaintiff^  or  defcndant)  the 
procefs  muft  then  be  awarded  to  the  coroner,  inftead  of  th6 
{heriff>  for  execution  of  the  king's  writs  ^. 

III.  TttE  next  fpecies  of  fubotdinate  magiftrates,  whonl 
I  am  to  confidet,  are  juftlces  of  the  peace ;  the  pi"incipal  of 
•  whom  is  the  cu/fos  rotuloruniy  or  keeper  of  the  records  of  the 
county.  The  common  law  hath  ever  had  a  fpecial  care  and 
regard  iot  the  confervation  of  the  peace ;  for  peace  is  the 
very  end  and  foundation  of  civil  fociety»  And  thereforcj 
before  the  prefent  conftitution  of  juftices  wasinvented,  there 
were  peculiar  officers  appointed  by  the  common  law  for  the 
maintenance  of  the  public  peace.  Of  thefe  fome  had,  and 
ftill  havd,  this  power  annexed  to  other  offices  which  they 
hold  ;  others  had  it  merely  by  itfelf,  and  were  thence  named 
cuftodes  or  confervatores  pacis*  'Thofe  that  were  fo  virtute 
officii  ftill  continue  :  but  the  latter  fort  are  fuperfeded  by  the 
modern  juftices. 

The  king's  majefiy  ^  is,  by  his  office  and  dignity  royal, 
the  principal  confervator  of  the  peace  within  all  his  domini- 
ons ;  and  may  give  authority  to  any  other  to  fee  the  peace 
kept,  and  to  punifh  fuch  as  break  it :   hence  it  is  ufually 

V  4  Inft.  271«  ^  Laxnbard.  Elrenarch.  la. 
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called  the  king's  pcace.  The  lord,chancellor  or  kecper,  thej 
lord  treafurer,  the  lord  high  fteward  of  England,  the  lord^ 
marefchal,  the  lord  high  conftable  of  England,  (when  a^iy 
fuch  officers  are  in  being)  and  all  the  juftices  pf  the  court  oi^ 
king*s  bench  (by  virtue  of  their  offices)  and  the  maft^r  of 
the  rolls  (by  prefcription)  are  general  confervators  of  the 
peace  throughout  the  whole  kingdom,  and  may  commit  all. 
breakers  of  it,  dr  bind  them  in  recognizances  to  keep  it^'^  2 
the  other  judges  are  only  fo  in  their  own  courts.  The  coro- 
rier  is  alfo  a  confcrvator  of  the  peace  within  his  own  coun- 
ty  y  5  as  is  alfo  the  ftierifF*  ;  and  both  of  them  may  take  a 
recognizance  or  fecujrity  for  the  peace.  Conftables,  tything- 
men,  and  the  like,  are  alfo  confervators  of  the  peace  within 
thelr  own  jurifdi£lions  ;  and  may  apprehend  all  breakers  pf 
the  peace  and  commit  them,  till  they  find.  fureties  for  their 
keeping  it  \ 

-Those  that  weffc,  without  any  office,  fimply  andmerely 
confervators  of  the  peace,  either  claimed  that  power  by  pi^e- 
fcription  ** ;  or  were  bound  to  exercife  it  by  the  tenure  of 
their  lands^;  or,  laftly,  were  chofen  by  the  freeholders  in, 
fuU  county  court  before  the  flierifF;  the  writ  for  their  elec- 
tion  direfting  them  to  be  chofen  ^^  de  problorihus  et  potentiori- 
"  bus  comitatus  fui  iti  aiflodes  pacis ''."  But  when  queen  Ifabel, 
the  wife  of  Edward  II,  had  contrlved  to  depofe  her  hufoand 
by  a  forced  refignation  of  the  crown,  and  had  fet  up  his  fon 
Edwardlll  in  his  place.;  this,  being  a  thing  then  without^ 
example  in  England,  it  was  feared  would  much  alarm  the. 
people :  efpecially  as  the  old  king  was  living,  though  hur- 
ried  about  from  caftle  to  caftle ;  till  at  laft  he  met  with  an 
untimely  death.  To  prevent  thcrefore  any  rifings,  or  other 
difturbance  of  the  peace,  the  new  king  fent  writs  lo  all 
the  ftierifFs  in  England,  the  form  pf  which  is  preferved  by 
Thomas  Walfingham%  giving  a  plaufibie  account  of  the 
manner  of  his  obtaining  the  crown  j  to  wit,  that  it  was  done 

Jfr  Lamb.  12.  ,     ^'   Ihld    15. 

y  Bxitron.  3.  c  lil^i,  17. 
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i0us  pairis  Seneplaciio  :  and  withal  commanding  cach  flieriff 
that  the  peace  be  kept  throughout  his  bailiwickj  on  pain  and 
pcril'of  difiriheritance  and  lofs'bf  life  and  limb.  And  in  a 
few  wecks  after  the  date  of  thefe  writs,  it  was  ordiined  in 
parliament  ^  thaf  j  fbr  tlie  better  maintainihg  and  keeping  of 
the  peace  in  every  county,  good  men  and  lawful,  which  were 
nb  maintainers  of  evil,  or  batretors  in  the  country,  (hould 
be  affigned  to  keep  the  peace.  And  in  this  manner,  and  upon 
this  occafioh,  was  tKe  ele£lion  of  the  confervators  of  the  peace 
taken  from  tfie  people,  and  given  to  the  king  ^ ;  this  affign-^ 
nient  being  cbriftrued  tb  be  by  the  king's  commiflion  ^.  But 
ftill  they  were  only  called  confervators,  wardens,  or  keepers  of 
the  peace,  till  the  fl:atute  34  Edw.  III.  c.  l.  gave  them  the 
power  of  trying  felonies  5  and  then  they  acquired  the  more 
honorable  appellation  of  jufl:icesj, 

These  juftices  are  appointed  by  thc  king*s  fpecial  com- 
miffion  uhder  the  grcat  feal,  the  form  of  which  was  fettled 
by  all  the  judges^  A.  D.  1590  \  This  appoints  them  all^, 
jointiy  and  feverally,  to  keep  the  peace,  and  any  two  or  more 
of  them  to  inquire  of  and  determine  felonies  and  other  mif- 
demefnors :  in  which  number  fome  particular  juftices,  orone 
of  them,  are  dire£led  to  be  always  included,  and  no  bufinCfs 
to  bc  donc  without  their  prefence ;  thc  words  of  the  com- 
miflion  running  thus,  "  quorum  aliquem  vejlrumy  A.  B.  C,  D. 
**  £5*^.  unum  ejfe  volumiis;^  whence  the  perfons  fo  named  arc 
ufually  called  juftices  of  the  quorum*  And  formerly  it  was 
cuftomary  to  appoint  only  a  felecl  number  of  juftices,  emi- 
ncnt  for  their  flcill  and  difcretion,  to  be  of  the  quorum ,  but 
now  the  praftice  is  to  advance  almoft  all  of  them  to  that  dig- 
nity,  naming  them  all  over  again  in  the  quorum  claufe,  except 
perhaps  only  fome  one  inconGderable  perfon  for  the  fake  of 
propriety :  and  no  exceptlon  is  now  allowable,  for  not  ex- 
prefling  in  the  form  of  warrants,  ^c.  that  the  juftice  wha 
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liTued  them  is  of  the  quorum '.  Whcn  any  juftlce  intends  ta 
a£t  under  this  commifIion>  he  fues  out  a  writ  of  dedimus  p(h> 
teftatemy  from  the  clerk  of  the  crown  in  chancery,  empowering 
certain  perfons  therein  named  to  adminifter  the  ufual  oaths^ 
to  him ;  which  done,  he  is  at  liberty  to  a£);. 

ToucHiNG  the  number  and  qualifications  of  thefe  juftices  j 
it  was  ordained  by  ftatute  1 8  Edw.  III.  c.  2.  that  two  or  three, 
of  the  beft  reputation  in  each  county,  fliall  be  afligned  to  be 
kecpers  of  the  peace.  But  thefe  being  found  rather  too  few 
for  that  purpofe,  it  was  provided  by  ftatute  34  Edw.  III. 
c.  I.  that  one  lord,  and  three,  or  four,  of  thc  moft  worthy 
men  in  the  couxity,  with  fome  learned  in  the  law,  fliall  be 
niiade  juftices  in  every  county.  Btit  afterwards  the  number  of 
juftices,  'diroirgh  the  ambition  of  prxvate  perfons,  became  fo 
large,  that  it  was  thought  neceflary  by  ftatnte  1 2  Ric .  II.  c.  r  o. 
and  14  Ric.  II.  c.  1 1.  to  reftrain  them  at  firft  to  fix,  and  after- 
wards  to  eight  only.  But  this  rule  is  now  difregarded,  and  the 
caufe  feem§  to  be  (as  Lambard  obferved  long  ago  ")  that  the 
growing  numberof  ftatute  laws,  committed  fiom  time  to  time 
to  the  charge  of  juftices  of  the  pcace,  have  occafioned  alfo 
(and  very  reafonably)  their  encreafe  to  a  larger  number.  And, 
as  to  their  qualifications,  the  ftatutes  juft  cited  direft  them  to 
be  of  the  beft  reputation,  and  moft  worthy  men  in  the  county : 
and  the  ftatute  13  Ric.  11.  c.  7.  orders  them  to  be  of  the 
nioft  fufiicient  knights,  efquires,  and  gentlemen  of  the  law. 
Alfo  by  ftatute  2  Hen.  V.  ft.  i.  c.  4.  and  ft.  2.  c.  i.  they 
muft  be  refident  in  their  feveral  counties.  And  becaufe, 
contrary  to  thefe  ftatutes,  men  of  fmall  fubftance  had  crept 
into  the  commiflion,  whofe  poverty  made  them  both  covet- 
ous  and  contemptible,  it  was  enaflted  by  ftatute  1 8  Hen.  VI. 
G.  II.  that  no  juftice  fliould  be  put  in  commiffion,  if  he 
had  not  lands  to  the  value  of  20/.  per  annum*  And,  the 
rate  of  money  being  greatly  altered  fince  that  time,  it  is  now 
ertafted  by  ftatute  5  Geo.  II.  c.  11.  that  every  juftice,  except 
as  is  therein  excepted,  fliall  have  100/.  per  annum  clear  of 
all  dedu£tions  \  and,  if  he  a£ts  without  fuch  qualification,  he 

iStat.  26  Geo.  IL  c.  17.    Sccalfo        tn  Lamb.  34. 
ftaU   7  Cco.  III.  C»  21, 

fliaU 


Ch.  9»  •^Pehsoms.  353 

jhall  forfeit  loo/.  This  qualiiication  °  is  almoft  an  equiva- 
knt  to  the  20  /.  per  annum  required  in  Henry  the  fixth*s 
timc  :  and  of  this  •  the  juftice  muft  now  make  oath.  Alfo  it 
t&provided  by  the  aft  5  Geo.  II.  that  no  prafltifing  attomey, 
folicitor,  or  proftofj  {hall  be  capable  of  a£):ing  as  a  jufticc 
oftbepeace« 

As  the  office  of  thefe  juftices  is  conferred  by  the  king,  fo  It 
fubfifts  only  during  his  pleafure;  and  is  determinable,  i.  By 
the  demife  of  the  crown ;  that  isi  in  fix  months  after  '•  But 
if  the  fame  juftice  is  put  in  commiffion  by  the  fucbefror,  he 
ihall  Qot  be  obliged  to  fue  out  a  new  dedimusj  or  to  fwear  to 
bi$  qualification  afrefh  ^  :  nor,  by  reafon  of  any  new  com- 
miffion,  to  take  the  oaths  more  than  once  in  the  fame  reign  '• 
2*  By  exprefs  writ  under  the  great  feal  %  difcharging  any  par- 
ticular  perfon  from  being  any  longer  juftice.  3.  By  fuper- 
feding  the  commiffion  by  writ  oifuperfedeasy  which  fufpends 
the  power  of  all  the  juftices,  but  does  not  totally  deftroy  it  \ 
feeing  it  may  be  revived  again  by  another  writ,  called  a  pro^ 
cedendo»  4»  By  a  new  commiffion,  which  virtually,  though 
filently,  difcharges  all  the  former  juftices  that  are  not  includ* 
ed  therein;  fbr  two  commiffions  cannot  iubfift  at  once.  5.  By 
acceffion  of  the  office  of  fheriflF  or  coroncr  %  Formerly  it 
>pras  thought,  tba|:  if  a  man  was  named  in  any  commiffion  of 
tbe  peace,  and  had  afterwards  a  new  dignity  conferred  up^ 
pn  him,  that  this  determined  his  office;  he  no  longer  an- 
fiivering  the  defcription  of  the  commiffion :  but  now "  it  is 
provided,  that,  notwithftanding  a  ncw  title  of  dignity,  thc 
juftice  on  whom  it  is  conferred  fhall  ftill  continue  a  jufticc. 

•  The  power,  office,  and  duty  of  a  juftice  of  the  peace  de- 
pend  on  his  commiffion,  and  on  the  feveral  ftatutes  which 
have  creatcd  objedls  of  his  jurifdidlion.  His  commiffion, 
firft,  cmpowers  him  fingly  to  conferve  the  peace  \  and  thcre- 
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hy  give3  hlm  all  the  power  pf  the  antient  confervator»  at 
the  common  iaw,  in  fuppreffing  riojs  and  affirays,  in  taking 
fecurities  for  the  peace,  and  in  apprchending  and  conimit- 
ing  felons  and  other  inferior  criminals.  It  alfo  empower^ 
^ny  two  or  more  to  hcar  and  deterjcnine  sJl  felonies  ^nd  other 
offences ;  which  is  the  ground  of  their  jurifdiflian  at  feiEcns, 
oi  which  jnore  will  be  faid  in  it's  propcr  place.  And  as 
to  the  powcrs  given  to  one,  twp,  or  more  juilices  by  the 
feverjil  ftatutes,  which  fron^  time  to  time  have  heaped  upon 
them  .fuch  an  infirjite  variety  of  bufinefs,  that  few  care  to 
'  unc^ertake,  and .  fewer  underftand,  the  office  j  they  are  vfuch 
and  of  fo  great  importance  to  the  public,  that  the  country  is 
greatly  obliged  to  any  worthy  magjftrate,  that  without  fmi- 
fter  vjews  of  his  own  will  engage  in  this  troublefome  fervice. 
^nd  therefare,  if  a  w^ell-meaning  juftice  ifnakes  any  unde- 
£gned  flip  in  his.  praftice,  great  lenity  and  indulgence  are 
ihewn  to  hin>  in  the  courts  of  law ;  and  there  are  many  fta- 
|utes  ma4e  to  prote£b  him  in  the  upright  difcharge  of  hi$ 
office^;  which,  among  other  priyileges,  prohibit  fuch  juf- 
tices  from  being  fued  for  any  overfights  without  notice  be- 
foreh^nd ;  and  ilop  all  fuits  begun,  on  tender  made  of  fuffi- 
pient  am^nds*  But,  on  the  other  hand,  any  malicipvs  or 
tyrannical  abufe  of  their  office  is  ufually  feverely  puniihed  5 
and  all  perfons  who  recover  a  verdift  againft  a  juftice,  for 
any  wiiful  or  malicious  injury,  are  entitled  to  double  pofts.- 

* 

It  i§  impoffible  upoi^  oiir  prefent  plan  to  enter  minutely. 
intothe  particulars  of  the  accumul^fced  ai^thority,  thus  co;^^^ 
mitted  to  the  charge  of  thefe  magiftrates,  I  niuit  therefprQ 
refermyfelf  at  prefent  to  fuch  fubfequent  part  of  thefe  com-s 
inentariesj  as  will  in  their  turns  comprize  almoft  cvery  ob-i 
je£k  of  the  juftices*  jurifdiAion :  aad  in  the  mean  time  rc- 
commend  to  the  ftudent  the  perufal  of  Mr  tambard^s  <»rtf« 
narcha^  and  Dr  Burn's  juftice  of  the  pdace.;  wherein  he  will 
find  eyery  thing  relativc  to  this  fubjeft,  both  in  antient  ai\4 
modern  pra£l:ice,  coUefled  with  great  care  and  acci\racy,. 
^nd  difpofed  in  a  pioft  clear  and  judiciQvis  it^ethQdi 

W  Sp§t.  7  Jac.  I.  ic.  ^.    21  Jac.  I.  c.  X2«    24  C^.  XL  9.  44. 

I  SHA|.ti 


Ch,  9«  ^Persons,  355 

I  shalL  next  confider  fomc  officers  of  lower  rank  than 
tHbfe  which  have  gone  before,  and  of  more  confined  jurifdic- 
tion ;  but  ftill  fuch  as  are  univerfally  in  ufe  through  cvery 
ipart  of  the  kingdom, 

IV.  FouRTHLY,  then,  of  the  conftable.  The  word 
€on/table  is  frequently  faid  to  be  derived  from  the  Saxon, 
Koning-p:apeI,  and  to  fignify  the  fupport  of  the  king. 
But,  as  we  borrowed  the  name  as  well  as  the  office  of  con- 
ftable  from  the  French,  I  am  rather  inclined  to  deduce  it, 
with  fir  Henry  Spelman  and  Dr  Cowel,  from  that  language : 
wherein  it  is  plainly  derived  from  the  Latin  comes  Jiabuli^  an 
officer  well  known  in  the  empire  5  fo  called  becaufe,  like  thc 
great  conftable  of  France,  as  well  as  the  lord  high  conftable 
of  England,  he  was  to  regulate  all  matters  of  chivalry,  tilts, 
tournaments,  and  feats  of  arms,  which  were  perYormed  on 
horfeback.  .  This  great  office  of  lord  high  conftable  hath 
teen  difufed  in  England,  except  only  upon  great  and  folemn 
OCcafiOns,  as  the  king's  coronation  and  the  like,  ever  fince 
the  attainder  of  Staffi)rd  duke  of  Buckingham  under  king 
flenry  VIII ;  as  in  France  it  was  fiipprefled  about  ^  century 
after  by  an  edift  of  Louis  XIII  ^ :  but  from  his  office,  fayj 
Lambard  ^,  this  lower  conftabiefliip  was  at  firft  drawn  anct 
fetched,  and  is  as  it  v/ere  a  very  finger  of  that  hand.  For 
the  ftatute  of  Winchefter  %  which  firft  appoints  them,  di- 
redis  that,  for  the  better  keeping  of  the  peace,  two  confta- 
bles  in  every  hundred  and  franchife  fliall  infpeft  all  mattcrs 
relating  to  arms  and  armour. 

CoNSTABLES  are  of  two  forts,  high  conftables,  and  petty 
conftables.  The  former  were  firft  ordained  by  ttie  ftatute  of 
Winchefter,  as  before-mentioned  5  are  appointed  at  the 
court  leets  of  the  franchife  or  hundred  over  which  they  pre- 
fide,  or,  in  default  of  that,  by  the  juftices  at  their  quarter 
feffions  ;  and  are  removable  by  the  fame  authority  that  ap- 
points  them  *.  The  petty  conftables  are  mfcrior  officers 
in  every  town  and  parifli,  fubordinate  to  the  high  conftablc 

X  PhiliiJ^s  lifc  of  Pole.  ii.  xn.  »  13  Edw.  I.  c.  6. 
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of  thc  hundred,  firft  inftituted  about  the  reign  of  Edw.  III  **. 
Thefe  petty  conftables  have  two  offices  united  in  them ;  the 
onc  antient,  the  other  modern,  Their  antient  office  is  that 
of  headborough,  tithing-man,  or  borfliolder  \  of  whom  we 
formerly  fpokc  %  and  who  are  as  antient  as  the  time  of  king 
^lfred :  their  more  raQdern  office  i§  that  of  cpnftablc  nicrely; 
which  was  appointed  (as  was  obfcrved)  fo  lately  a^  the  reign 
of  Edward  III,  in  order  to  affift  the  high  conftable  **.  An4 
in  general  the  ai^tient  headboroughs,  tithing-men,  and  bort 
holders,  were  naade  ufe  of  to  ferve  as  petty  conftables  j 
though  not  fo  generaliy,  but  that  in  many  places  they  ftiU 
^ontinuc  diftinft  officers  from  the  conftable.  They  are  all 
chofen  by  the  jury  s^t  the  court  leet ;  or  if  no  court  lec^  be 
Jield,  are  appointed  by  two  juftices  of  the  peace  *• 

The  gcneral  duty  pf  all  conftables,  both  high  and  petty, 
^s  well  as  of  the  other  officers,  is  to  keep  the  king's  pcace  in 
their  feveral  diftridls ;  and  to  that  purpofe  t^ey  2t\c  arme^ 
with  very  large  powers,  of  arrefting,  and  imprifoning,  of 
breaking  open  houfes,  ahd  thc  like :  of  the  extent  of  which 
powcrs,  cQnfidering  what  manner  of  men  arc  fo^  the  moft 
part  put  intq  thefe  officcs^^  it  is  pcrjiaps  very  well  that  they 
are  generally  kept  in  jgnorance.  Onc  of  their  principal  du- 
ties,  arifmg  from  the  ftatute  of  Winchefter,  which  appoints 
them,  is  to  kcep  watch  and  ward  in  their  refpeftivc  jurifdic- 
tions.  Ward,  guard,  or  cujlodla^  is  chiefly  applied  to  the 
day  time,  in  order  to  apprehend  rioters,  and  robbers  on  thc 
highways ;  the  manner  of  doing  which  is  left  to  the  dif- 
cretion  of  the  jufticcs  of  the  peace  and  thc  conftablc  ^ :  thc 
Ijuijdred  being  howcyeir  anfwersiblc  for  all  robbcries  commit- 
tcd  therein,  by  day  light,  for  baving  kept  negligcnt  guard^ 
Watch  is  properly  applicable  to  !:he  night  only,  (being  called 
ijmong  our  Teqtonic  anceftors  ^vc^cht  or  nvaEia  £)  aqd  it  be-? 
gins  at  the  timi  wjien  ward  endg,  andcnds  when  that  hcgins; 

b  Spel;n.  Gloff.  148.  f  Palt.  juft.  c.  104. 

«^  page  1 1 5 .  g  JSxcubias  et  explora ' iones  quas  nvaSiat 

<J  Ljmb.  9.  vocant.  Capitular,  Hludov.  Pii.  cap.  i. 

«  Stat.  14  &  15  Car.  II.  q.  12.  ^.  D.  815. 
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for,  by  thc  ftatute  of  Winchefter,  in  walled  towns  thc  gates 
fhall  be  clofed  from  funfetting  to  funrifing,  and  watch  fliail 
be  kept  in  every  borough  and  town,  efpecially  in  the  fummer 
feafon,  to  apprehend  all  rogues,  vagabonds,  and  night-walk« 
ers,  and  make  theni  give  an  account  of  themfelves.  The 
conftable  may  appoint  watchmen,  at  his  difcretion,  regu- 
lated  by»th^  cuftom  of  the  place  |  and  thefe,  being  his  depu- 
ties,  have  for  the  time  being  the  authority  of  their  principal. 
But,  with  regard  to  the  infinite  number  of  other  minute  d!u- 
ties,  that  are  laid  upon  conftables  by  a  diverfity  of  ftatutes, 
I  muft  again  refer  to  Mr  Lambard  and  Dr  Burn  5  in  whofe 
cqmpilations  may  be  alfo  feen,  what  powers  and  duties  be- 
long  to  tlie  conftable  or  tithing-man  indifFerently,  and  what 
to  the  conftable  only :  for  the  conftable  may  do  whatever  the 
tithing-man  may }  but  it  does  not  hold  i  converfo^  the  tithing- 
man  not  baving  an  equal  power  with  the  conftable. 

V.  We  are  next  to  confider  the  furveyors  of  the  high* 
ways.  Every  parifli  is  bound  of  common  right  to  keep  the 
high  roads,  that  go  through  it,  in  good  aiid  fufiicient  re- 
pair  \  unlefs  by  reafon  of  the  tcnure  of  lands,  or  otherwife» 
this  care  is  configned  to  fome  particular  private  perfon.  From 
this  burthen  no  man  was  exempt  by  our  antient  laws,  what- 
cver  other  immunities  he  might  enjoy :  thisbeing  part  of  the 
trinoda  necejjitas^  to  whi^cji  every  man^s  eftate  was  fubje£t ; 
viz.  expeditio  contra  hojlem^  arcium  conffru^io,  et  pofttium  re^ 
paratioi  For,  though  the  reparation  of  bridges  only  is  cx- 
jprefled,  yet  that  of  roads  alfo  muft  be  undbrftood ;  as  in  thc 
Ronflan  law,  ad  inJlruBiones  reparationefque  itinerum  etpontium^ 
nullum  genus  hominumy  nulliufque  dignitatis  ac  venerationis  me^ 
ritis,  ceffare  oportet  "*,  And  indeed  now,  for  the  moft  part,  the 
care  of  the  roads  only  feems  to  be  left  to  parifhes  ;  that  of 
bridges  being  in  great  meafure  deyolved  upon  the  county  at 
large,  by  ftatute  22  Hen.  VIII.  c,  5.  If  the  parifli  negleft- 
cd  thefe  repairs,  they  might  formerly,  as  they  may  ftill,  bc 
indifted  for  fuch  their  negleft  :  but  it  was  not  tlien  incum- 
bent  on  any  partiqular  ofiicer  to  call  the  parifli  together,  and 
fet  them  upon  this  work  j    for  which  reafon  by  the  ftatutc 

b  C.  II.  74^  4« 
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5t  &  3  Ph.  •&  M.  c.  B.  furveyors  of  die  highways  were  or- 
deted  to  be  chofen  in  every  parifh  ^ 

« 

TiiESE  furveyors  were  origin^lly,  according  to  the  ftatiitc 
of  Philip  and  Mary,  to  be  appointed  by  the  conftable  and 
church-wardens  of  the  parifti  5  but  now  they  are  confti- 
tuted  by  two  ncighbouring  juftices,  out  of  fuch  inhabitant^ 
or  others,  as  are  defcribed  in  ftatute  13  Geo.  III,  c.  78.  aiid 
may  have  falaries  allotted  thcm  for  their  troublc. 

Theik  ofEce  and  duty  confifts  in  putting  in  execution  a 
variety  of  hws  for  the  repairs  of  the  public  highways ;  that 
is,  of  ways  leading  frorh  one  town  to  another :  all  which  arc 
now  reduced  into  one  a£k  by  ftatute  13  Geo.  III.  c.  78.  which 
enafts,  i.  That  they  may  remove  all  annoyances  in  thc 
highways,  or  giv.c  notice  to  the  owner  to  removc  thcm  ;  who 
is  liable  to  penalties  on  non-cortpliance.  2.  They  are  to  call 
together  all  the  inhabitants  and  occupiers  of  lands,  tenements, 
and  hereditaments  within  thcparifli,  fix  days  in  every  year,  to 
labour  in  fetching  materials  or  repairing  the  highways  :  all 
feffons  keeping  draughts  (of  three  horfes,  &c.)  or  occupying 
lands,  being  obliged  to  fend  a  team  for  every  draught,  and  for 
cvery  50/.  a  year,  which  they  keep  or  occupy ;  perfons  keeping 
lefs  than  a  draught,  or  occupying  lefs  than  50/.  a  year,  to 
contribute  in  a  lefs  proportion ;  and  all  other  perfons  charge- 
able,  b^tween  the  ages  of  eighteen  and  fixty-fivc,  to  work 
ot  find  a  labourcr.  But  they  may  compound  with  the  fur- 
veyors,  at  certain  cafy  rates  eftabliflied  by  the  aft.  And 
Cvery  cartway  leading  to  any  market-town  muft  be  made 
twenty  feet  wide  at  the  Idaft,  if  the  fences  will  permit ;  and 
may  ht  hicreafed  by  two  juftices,  at  the  cxpenfe  of  thc 
parifli,  to  the  breadth  of  thirty  feet.  3,  The  furveyors  may 
lay  out  their  ow^n  money  in  purchafing  materials  for  repairsj, 
in  etedting   guide-pofts,    and  making  drains,  and  fliall  be 

1  Thls  ofHce,  Mr.  Dalton  (jud.  cap.  thod  of  malcin^  and  mending  the  Roman 

50.)  fays,  cxa6lly  anfwcrs  thac  of  the  wayswith  thofe  of  ourcountry  pariihes; 

curutores  viarum  of  tlie  Kcmans  j  but  it  but  alfo  bccaufe  one  Thermus,  who  wa^ 

Ihcald  fcem  that  theirs  was  an  ofSce  of  thc  curator  of  the  Flamipian  way,  was 

rathcr  morc  dign;ty  and  authority  than  candidate  for  the  confulihip  with  Julius 

•u:s :  not  only  from  comparing;  theme-  Ca?far.     (Cic,  ad  Attic*  L  i,  ep*  i.) 

'  veimburfed. 
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rcimburfed  by  a  ratc,  to  be  allowed  at  a  fpccial  reffions. 
4.  In  cafe  the  perfonal  labour  of  the  parifli  be  not  fufBcient, 
the  forv^yors,  with  thc  confent  of  the  quartcr  feffions,  may 
levy  a  rate  on  the  pariih,  in  aid  of  theperibnal  duty,  not^x* 
ceeding,  in  any  one  year,  togcther  with  thc  othcr  highvray 
rates,  die  fum  of  prf.  in  the  pound  5  for  the  due  application 
of  which  they  are  to  account  upon  oath.  As  for  turnpikeSj 
which  are  now  pretty  generally  introduced  ift  aidof  fuch  rates, 
and  the  law  reiating  to  them,  thefe  depend  principally  on 
the  particular  powers  grantcd  in  thc  fcveral  road  a£ls,  and 
upon  fome  general  provifions  which  arc  cxtended  to  dl 
turnpike  roads  in  the  kingdom,  by  ftatute  13  Geo.  III.  c,  84. 
amendcd  by  many  fubfequent  adis  ^. 

VI.  I  PRQCEfip  tberefore,  laftly,  to  cpnGder  the  overfeers 
ijl  the  poor )  their  original,  appointment,  and  duty. 

Th^  ppor  of  England,  till  Ae  time  of  Henry  VIII,  fub- 
fifted  cntirely  upon  private  benevolence,  and  the  charity  of 
well  difpofed  chriftians.  For,  though  it  appears  by  thc  mir- 
rour  *,  that  by  the  common  law  the  poor  were  to  be  "  fuf- 
f*  tained  by  parfons,  re£kors  of  the  church,  and  the  pariQiif- 
**  oners  \  fo  that  none  of  them  die  for  defadt  of  fuftc- 
<*  nance  f  and  though  by  thc  ftatutes  i  a  Ric.  IL  c.  7^  azi4 
l9Hen.VII.  c  x^.  the  poor  are  dire£ked  to  abide  in  th^ 
cities  or  tpwns  wherein  they  wcre  born,  or  fuch  whereitt 
they  had  dwclt  for  three  years,  (which  feem  to  bc  the  firft 
rudiments  of  parifh  fettlementa)  yQt  till  the  ftatute  27  Hen. 
VIII.  c.  25.  I  find  no  compulfbry  method  chalked  out  for 
this  purpofe :  but  the  poor  feem  to  have  been  left  to  fuch  re^ 
JUef  as  thie  humanity  of  their  neighbours  would  aiFord  them^ 
The  monafteries  were,  in  particular,  thcirprincipalrefoiirce; 
and,  among  other  bad  efFecb  which  attended  the  monaftic 
mftitutions,  it  was  not  perhaps  one  of  the  leaft  (though  fre- 
quently  efteemed  quite  otherwife)  that  they  fupported  and 
fed  a  very  numerous  and  very  idle  poor,  whofe  fuftenance 
depcnded  upon  what  was  daiiy  diftributed  in  alms  at  the  gatcft 

k  Stat.  i^Qeo.  III.  c.  14..  36.  57.     c.  28. 
t».    i6Geo.  UI.  0.39.   i8Geo«UIf        '  p.  j.  ^.  3« 
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of the  religious  houfcs,  But,Mp<Mi  the  total dUTolution  of the&ji 
the  inconvenience  of  thus  encouraging  the  poor  in  habi(s 
of  indolencc  and  beggary  was  quickly  feit  throughout  the 
kingdom  :  and  abundance  of  ftatutes  were  mad^  in  the  reign 
of  king  Henry  the  eighth  and  his  chiklren,  ior  proyiding  for 
the  poor  and  impotent ;  which,  the  preambles  to  fome  of  ^m 
recite,.  had  of  late  years  greatly  increafed.     Thefc  poor  wese 
principally  of  two  forts :  fick  and  impotent,  and  therefore 
unable  to  work ;    idle  and  fturdy,  and  thcrefore  able,  but 
not  willing,  to  exercife  any  honeft  employmeiit^     To  pycv 
vide  in  fome  meafure  for  both  of  thefe,  in  and  about  the  mer> 
tropolis,  Edward  the  fixth  founded  three  royal  hofpitaU; 
Chrift's  and  St.  Thomas'sj  for  the  relief  of  the  impotent 
through  infancy  or  ficknefs  5  and  Bridewell  for  the  punifli- 
Bient  and  employment  of  tlie  vigdrous  and  idle.     But  thefe 
were  far  from   being  fufiicient  for  the  care  of  the   poor 
throughout  the  kingdom  at  large  :  and  therefore,  after  many 
other  fruitlefs  cxperiments,  by  ftatute  43  Eliz,  c.  2.  ovcr- 
feers  of  the  poor  were  appointed  in  every  parifli, 

By  virtue  of  the  ftatute  laft  mcntioned,  thefe  overfecrs  arc 
to  be  nominatcd  yearly  in  Eafter-wect,  or  within  one  month 
after,  (though  a  fubfequent  homination  will  bc  valid  ")  by 
two  ^ftices  dwelling  ncar  the  parifli.  They  muft  be  fub* 
ftantial  houfeholders,  and  fo  cxprefled  to  be  in  the  appoint- 
ment  of  the  juftices  "t 

Their  office  and  duty,  according  tothe  fame  ftatute,  ars 
Jjrincipally  thefe  :  firft,  to  raife  compctent  fums  for  thc  ne- 
ccflary  relief  of  the  poor,  impotent,  old,  blind,  and  fuch  other, 
bcing  poor  and  not  able  to  work :  and  fecondly,  to  provide  work 
for  fuch  as  are  ablc,  and  cannot  otherwife  get  cmploymc^it : 
but  this  latter  part  of  their  duty,  which,  according  to  the 
wife  regulations  of  tliat  falutary  ftatute,  fliould  go  hand  in 
hand  with  the  other,  is  now  moft  fliamefully  negle£tcd, 
However,  for  thefe  joint  purpofes,  they  are  impowered  ta 
make  and  levy  rates  upon  the  feveral  inhabitauts  of  tha^ 

•  Strsi«  11x3»  »2  Lord  P.aym»  1394» 
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parifli,  by.the  fyme  a£k  of  pavU^wnent ;  which  has  beefit  far- 
ther  explained  and  enforced  by  feveral  fubfequent  ftatutes. 

The  two  great  obje£ls  of  this  ftatute  feem  to  have  been, 
r.  To  relieve  the  impotent  poor,  and  them  only.  2.  To  find 
cmployment  for  fuch  as  are  able  to  work :  and  this  princi- 
pally  by  providing  ftocks  of  raw  materials  to  be  worked  up  at 
their  feparate  homes,  inftead  of  accumulating  all  the  poor  iii 
one  common  work-houfe  ;  a  praftice  which  puts  the  fober 
ahd  diligent  upon  a  level  (in  point  of  their  earnings)  with 
thofc  who  are  diflblute  and  idle,  deprefles  the  laudable  emu- 
lation  of  domeftic  induftry  and  neatnefs,  and  deftroys  all  en- 
dearing  family  connexions,  the  orily  felicity  of  the  indigent. 
Whereas,  if  none  were  relieved  but  thofe  who  are  incapable 
to  get  their  livings,  and  that  in  proportion  to  their  incapa- 
city  j  if  no  children  were  removed  from  their  parents,  but 
fuch  as  are  brbught  up  in  rags  and  idlencfs  ;  and  if  every  ' 
pbor  man  and  his  famiiy  were  regularly  furniflied  with  em- 
ployment,  and  ailowed  the  virhole  profits  of  their  labour ; — 3. 
fpirit  of  bufy  cheerfulnefs  wouid  foon  difFufe  itfelf  through 
cvery  cottage  ;  work  would  become  eafy  and  habitual,  when 
abfolutely  neceflary  for  daily  fubfiftence ;  and  the  peafant 
would  go  through  his  taflsi  without  a  murmur,  if  aflured  that 
he  and  his  children  (when  incapable  of  work  through  infancy, 
age,  or  infirmity)  would  then,  and  then  only,  be  entitled  to 
fupport  from  his  opulent  neighbours, 

This  appears  to  have  been  the  plan  of  the  ftatute  of 
queen  Elizabeth ;  in  which  the  only  defeft  was  confittirig 
the  management  of  the  poor  to  fmajl,  parochical,  diftrifts  ; . 
which  /  are  frequently  incapable  of  furnifliing  proper  work, 
or  providing  an  able  dire£i:or.  However,  the  laborious  poor 
wcre  then  at  liberty  to  feek  employment  wherever  it  was  'to 
be  had  :  none  being  obliged  to  refide  in  the  places  pf  their  • 
feittlement,  but  fuch  as  were  unable  or  unwilling  to  work ; 
and  thofe  places  of  fettlement  being  only  fuch  where  they 
were  born,  or  had  made  their  abodey  originally  for  thrcq  years**, 
and  afterwards  (in  the  cafe  of  vagabonds)  for  one  year  only  p. 

I 

o  Stat.  igHen.VII.  c.12.  lEdw.VI.         p  Stat.  ^^Eliz.  c.4. 
c.  3.    3  Edw.VI.  c.  16.    14EHZ.  C.5. 
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AETra' thc  Tcfforatioii  a;verf  diflkrtftt  plah-^w»^^  adoptcdi 
^hich  has.rmidered:the  employmtmorthe  poor  morfe  diffii-- 
cult,  by  authorizing  the  fubdivifion  of  parifhes  ;.  has^gre^tly 
increafed  their  number,  by  coftfining  them  all  to  their  rt* 
fpeQive  diftridls ;  has  given  birth  tb  the  intricacy  of  our  poor- 
laws,  by  multiplyihg  and  rendering  morc  eafy  the  methods'of 
gainihg  fettlements ;  and,  in  confequence,  has  created  an  in- 
fihity.of  expenfive  law-fuits  betweencontending.neighbour- 
hoods,  concerning.  thofe  fettlements  and  removals.     By  the 
ftatute  13  &  14  Car.  II.  c.  12.  alegal  fettlement  was  declared 
to  be  gained.by  hirth ;    or  by  inhabitancyj  apprentke/bipi  <x 
fef^vHcey  for  forty  days:  within  which  period  all  intruders  were' 
made  removable  from  any  parifli  by  two  juftices  of  the  peace, 
unlefs  they  fettled  in  a  tenement  of  the  annual  value  of  10/. 
The  frauds,  naturally  confequent  upon  this  provifion,  whicb 
gave  a  fettlement  by  fo  fliort  a  refidence,  produced  the  fta-" 
tute  I  Jac.  .II.  c.  17.  which  direfted  notice  in  writing  to  bc 
dclivered  to  the  parifli  ofEcers,  befor<e  a  fettlement  could  be 
gained  by  fuch  refidence.      Subfequent  provifions  ailowed  ^ 
other  cir.cumftances  of  notoriety  to  be  equivalent  to  fuphno- 
tice  giyen ;  and  thofe  circumftances  havc  from  time  Xx>  time 
bcen  altered,  enlarged,  or  reftrained,  whenevcr  thc  experiencc 
of  new  inconveniencies,  arifing.  daily  from  new  regulations, 
fiiggefted  the  neceffity  of  a  remedy.     And  the  doftrine  of 
certijicates  was  invented,  by  way  of  counterpoife,  to  reftrain  a*^ 
man  and  his  family  from  acquiring  a  new  fettlement  by  any 
lengthof  refidenc^  whatever,  unlefs  in  two  particular  exccpt- 
edxafos;  whichmakes  parifliesvery  cautious  of  giving  fuch  ' 
ccrtificates,  and  of  courfe  confines  the  poor  at  home,  where  * 
ftcquently  ^o  adequate  cmployment  can  be  had; 

THE'law  of  fettlements  may  be  therefore  now^educed  to" 
thc  following  general  heads ;  or,  a  fettiement  in  a  parifli  may  * 
be  acquired,  i.  ByUrthi  for,  wherever  a  child  is  firft  known  ^ 
tabe^  that  is  dlvfzys  prima/acie  ttiQ  place  of  fettlement,  until  » 
fome  other  can  be  flicwn ''.  This  is  alfo  generally  the  place  6f  ' 
fcttlcmcnt  of  a  baftard  child'";  for  a  baftard  having  in  the  eye  6f  ^ 

qCarth.433.  Conb.-364  Salk.^S^.         r  Sce  p.  459. 
i^LordRay.iTi.  567. 
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the  law  na  father,  cannotsbe  referr^d,to  his  feittlemejnt*.a».otherj 
children  may  '*  But,  in  legitim^^e;  childrfinj  though  the  placsc 
of  birth  hc,prim/2,facie  the  fettlement,  yet  it  is  not  concluT.. 
fively,fp5  for  there  arp,  2.  Settlements .  by. />^r^«/fl^^,  being 
the  fettlement  of  one's.faJ:her  or  mother  :  alllcgitimate  chil- 
drexi  being  realjy  f<PJttlf.d  in  the  parifh  where  their.  pa* 
rents  are  fettledj  UixtiK  they.get.  a  new  fcttlement  for 
tbpmfejiv.es  C  A  new  fettlement  may  he  acquired  fcveral 
waysj  a^,  3.  ^j.marraage»  For  a  woman,  marrying.a  maa 
that  is  fettled  ia  another  paxifh,  changes  her  own  fettiement: 
the.law  iiot  permitting  the  feparatioa  of  h\ilband  and.wifc^ 
Eut  if.the  man  has.no  iettlement,  her^s  is  fufpended-duaiing 
l\isJife>  if  he.  remains.in  England  and  is  abie.to  maiotaio^ 
herj.but  in  his.abfence,  or.after  his  death^  or  duiring  (per-- 
haps)  his  inability,.  fbe  m^y  be  rqmoved  to  her  old<fett;l€i-' 
ment.".  The  other  metbods  of  acquiring  fettlemeiUs  in  any. 
p^rifli  are  all  reducible  -to  this  one,  oi  farty  days  reftdence 
therein:  but.thisforty.days  refidence.  (which  is  conftrued  to 
be  lodging  or  lying  there)  muil  not  be  -by  fraud,  or  ftealthy 
©r  in  any  clandeftine  manner ;  but  made  notorious,  by-one  or 
other  of  the  followingconcomitantcircumftances-  The  next 
method  therefore  of  gainipg  a  fettlement,  is,  4.  By  foTty  days 
refidence,  and  notiee.  For  if  a  .ftranger  comes  into  a  parifli, 
and  delivers  notice  in  writing  of  his  place  of  abode,  and 
number  oif  his  famjly,  to  one  of  jtbe  overfeers  (which  muft  be 
read  in  the.church  and  regiftci^ed)  and  refides  there  unmoleft- 
ed  for  forty  days  after  fuch  notice,  he  is  legally  fcttled  there- 
by  ^.  For  the  Jaw  prefumes  that  fuch.a  one  at  ,the  time  of 
notice  is  not  likely  to  become  chargeabley  elfe  he  would  not 
venture  to  give  it ;  or  that  infuch  cafe,  the  parifli  M^-ould  take 
C2|re  to  remove  him.  But  there  are  alfo  other  circumftancea 
equivalent.to  fuch  notice:  therefqre,  5.  Renting  for  a  yeara 
tenement  o£  the  y^arly  value  of  ten  pounds,  and  refiding  fotty 
days  in  tlie  parifli,  gains  a  fsttlement  without  notice  '^j  upon 
the  principle  of  having  fubftance  enough  to  gain  credit  for 

4  Salk.  427,  C.  370. 

i  Salk.  528.    2  l^ord  Kaym*  X473f  ^  Stat.  1 3  &  14  Car.  11.  c.  i  s.  i  Jac< 

t  Stra.  544.  II.  c.  17.  3&4W.  andMar.  c.  II. 

»  Foiey.  249.  251,  252.    Bur.  Sett«  >  Stat.  13  &  i^Car.  II.  c.  il. 
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fuch  a  houfe.  6.  Being  charged  to  and  paylng  the  public 
taxes  and  levies  of  the  parifli ;  (excepting  thofe  for  fcavengers/ 
highways  ^,  and  the  duties  on  houfes  and  windoWs  ^)  and^ 
7.  Executingi  when  legally  appointed,  any  pUblic  parochial 
cfice  for  a  whole  year  iii  the  pariih,  as  church-warden,  (^V. 
are  both  of  them  equivalent  to  notice,  and  gain  a  fettlement  *, 
if  coupled  with  a  refidence  of  forty  days.  8.  Being  hired  fot 
a  year^  when  unmarried  and  childlefs^  znd/erving  a  year  in 
the  fame  fervice ;  and  9.  Being  bound  znafprentice,  givethe 
fervant,  and  apprentice  a  fettlement  without  notice  \  in  that 
place  wherein  they  ferve  the  laft  forty  days.  This  is  meant 
to  encourage  application  to  tradesi  and  going  out  to  reputable 
fBXvices*  10.  Laftly,  the  having  an  efiate  of  one's  owfi» 
and  refiding  thereon  forty  days,  however  fmall  the  value 
may  be»  in  cafe  it  be  acquired  by  a£k  of  law  or  of  a  third 
perfon,  as  by  defcent,  gift,  devifci  is^c.  is  a  fufficient  fet« 
tlement  ^ :  but  if  a  man  acquire  it  by  his  own  z(k,  as  by 
purchafe,  (in  it's  popular  fenfe,  in  confideration  of  money 
paid)  then  unlefs  the  confideration  advanced,  bonajfide,  be 
30A  it  is  no  fettlemerit  for  any  longer  time,  than  the  perfon 
fhall  inhabit  thereon  **•  He  is  in  no  cafe  removable  from  his 
own  property ;  but  he  (hall  uot,  by  any  trifling  or  fraudu- 
lent  purchafe  of  his  own>  acquire  a  permaneut  and  lafting 
fettlement. 

All  perfons,  not  fo  fettled,  may  be  removed  to  their  own 
parifhes,  on  complaint  of  the  overfeers,  by  two  juftices  of 
the  peace,  if  they  fhall  adjudge  them  likely  to  become 
chargeable  to  the  parifli,  into  which  they  have  intrudedt 
unlcfs  they  are  in  a  way  of  getting  a  legal  fettlement,  as  by 
having  hlrcd  a  houfe  of  10/.  per  annum,  or  living  in  an  an- 
nual  fervice  ;  for  then  they  are  not  removable  *.  And  in  all 
other  cafes,  if  the  parifli  to  which  they  belong  will  grant 
themacertificate,acknowlegingthemto  be  /^«Vparifliioners, 
they  cannot  be  removed  merely  becaufe  /ike/y  to  become 

y  Stat.  gGeo.  I.  c.  7.  §•  6.  9  W.  III.  c.  lo.     31  Geo.  II.  c.  ji» 

2  Stat.  21  Geo.  II.  c.  10.    18  Geo.  c  Salk.  524. 

III.  c.  26.  ^  Stat.  9  Geo.  I.  c«  7. 
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chargeable,  but  only  wlien  they  becomc  aBuaUy  chargeable  \ 
But  fuch  certificated  perfon  can  gain  no  fcttlement  by  any  of 
the  means  above-mentioned ;  unlefs  by  renting  a  tencment  of 
I  o/.  per  annum^  or  by  ferving  an  annual  office  in  the  parifli, 
being  legally  placed  thercin  :  neithcr  can  an  apprentice  or 
fervant  to  fuch  certificated  perfon  gain  a  fettlement  by  fuch 
their  fervice  ^. 

These  are  the  gencral  heads  of  the  laws  relating  to  the 
poor,  which,  by  tbe  refolutionsof  the  courts  of  juftice  thereon 
within  a  century  paft,  are  branched  into  a  great  variety.  And 
yet,  notwithftanding  the  pains  that  have  been  taken  about 
them,  they  ftill  remain  very  imperfeft,  and  inadequate  to  the 
purpofes  they  afedcfigned  for :  a  fate,  that  has  generally  at- 
tended  moft  of  our  ftatute  laws,  where  they  have  not  the  foun- 
dation  of  thc  common  law  to  build  on.  When  the  ftiires, 
the  hundrcds,  and  the  tithings,  werc  kcpt  in  the  fame  admir- 
able  order  hi  which  they  were  difpofed  by  the  great  Alfred, 
there  were  no  perfons  idle,  confequently  none  but  the  impo- 
tent  that  needed  rcHef :  and  the  ftatute  of  43  Eliz.  feems 
entirely  founded  on  the  fame  principle.  But  when  this  excel- 
lent  fcheme  was  neglefted  and  departed  ftom,  we  cannot  but 
obferve  with  concern,  what  miferable  fliifts  and  lame  expe- 
dients  havc  from  time  to  time  been  adopted,  in  ordcr  to  patch 
up  the  flaws  occafioned  by  this  negleft.  There  is  not  a  more 
necefllary  or  more  certain  maxim  in  the  frjimc  and  conftitution 
of  fociety,  than  that  every  individual  muft  contribute  his  fliare, 
in  order  to  the  weU-being  of  the  community :  and  furely  they 
muft  be  very  deficient  in  found  policy,  who  fufi^er  one  half  of 
a  parifli  to  continue  idle,  difiblute,  and  unemploycd ;  and  at 
length  are  amazed  to  find,  that  the  induftry  of  the?  other  half 
is  not  able  to  maintain  the  whole. 

'  Stat.  8  &  9  \y.  III.  c.  30.  g  Stat.  12  Ann.  c.  i8. 
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CHAPTER      THE     'T  E  N  T  H. 
OF    THE    PEOPLE,    WHBTHER   ALIENS^ 

DENIZENS,  OR    NATIVES. 


tT  AVING,  in  the  eight  preceding  chapters,  treatcd  of  per* 
1.  fons  as  they  ftand  in  the  public  relations  of  magiflratesy 
I  now  proceed  to  confider  fuch  perfons  as  fall  under  the  deno- 
mination  of  the  people.  And  herein  all  the  inferior  and  fubordi- 
nate  magiftrates,  treated  of  in  the  laft  chapter,  are  included. 

The  firft  and  moft  obvious  divifion  of  the  people  is  inta 
aliens  and  natural-born  fubjefts,  Natural-born  fubjefts  are 
fuch  as  are  borij  within  the  dominions  of  the  crown  of  Eng- 
land ;  that  is,  within  the  ligeance,  or  as  it  is  generally  call- 
ed,  the  allegiance  of  the  king  :  and  aliens,  fuch  as  are  born 
out  of  it.  Allegiance  is  the  tie,  or  ligamenj  which  binds  the 
fubjefl  td  the  king>  in  return  for  that  proteclion  wliicli  the 
king  afFords  the  fubje£k.  The  thing  itfelf,  or  fubftantial  part 
of  it,  is  foundcd  in  reafon  and  the  nature  of  government ; 
the  name  and  the  form  are  derived  to  us  from  our  Gothic 
anceftors.  Under  the  feodal  fyftem,  every  owner  of  landa 
held  thcm  in  fubje£tion  to  fome  fuperior  or  lord,  from  whom 
or  whofe  anceftors  the  tenant  or  vafal  had  receivcd  them :  and 
thcre  was  a  mutual  truft  or  confidence  fubfifting  between  the 
lord  and  vafi^l,  that  the  lord  fliould  proteft  thc  vafal  in  the 
enjoyment  of  the  territory  he  had  granted  him,  and,  on  the 
othcr  harid,  that  the  vafal  fhoulci  be  faithful  to  the  lord  and 
dcfend  him  againft  all  his  enemies.  This  obligation  on  the 
part  of  the  vafal  was  called  his  fidelitas  or  fealty ;  and  an 
oath  of  fealty  was  required,  by  the  feodal  law,  to  be  taken 
by  all  tenants  to  tlicir  landlord,  which  is  couched  in  almofl: 

'  '  '  the 
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the  fame  terms  as  our  antient  oatH  of  allegianQe  ^ :  exccpt 
that  in  thc  ufual  oath  of  fealty  there  was  frequently  a  faving 
or  cxception  of  the  faith  due  to  a  fuperior  lord  by  name^ 
iinder  whom  the  landlord  himfelf  was  perhaps  only  a  tenant 
or  vafal.  But  when  the  acknowlegement  was  made  to  thfe 
abfolute  fuperior  himfelf,  who  was  vafal  to  no  man,  it  was 
Tio  Ignger  called  the  oath  of  fealty,  but  the  oath  of  allegi- 
ance  5  and  therein  the  tenant  fwore  to  bear  faith  to  his  fove- 
reign  lord^  in  oppofition  to  all  men,  without  any  favirig  or  ex- 
ception :  **  contra  omnes  honnnes  fidelttatemfecit  ^,"  Land  held 
by  this  exalted  fpecies  of  fealty  was  Q2S\&6l  feudum  ligium^  a 
liege  fee  ;  the  vafals  homines  ligii^  or  liege  men  ;  and  the  fo- 
.vereign  their  dominus  ligius^  or  liege  lord.     And  wheh  fove- 

,  Teign  princes  did  homage  to  each  other,  for  lands  held  under 
tbeir  refpeftive  fovereignties,  a  diftin£tion  was  always  made 
h&tvfttnfimple  homage,  which  was  only  an  acknowlegement 
t)f  teiiure  ^  \  and  liege  homage,  which  included  the  fealty 
before-mentioned,  and  the  fervices  confequent  upon  it» 
Thus  when  our  Edward  III,  in  1329,  did  homage  to  Philip 
VI  of  France,  for  his  ducal  dominions  on  that  continent,  it 
was  warmly  difputed  of  what  fpecies  the  homage  was  to  be^ 
whether  liege  or  finiple  homage  *•*  But  with  us  in  England, 
it  becoming  a  fettled  principle  of  tenure,  that  all  lands  in  the 
kingdom  are  holden  of  the  king  as  their  fov6reign  and  Jord 
paramount,  no  oath  but  that  of  fealty  couid  ever  be  t^kea 
to  inferior  lords,  and  the  oath  of  allegiarice  was  necelTarily 
Gonfined  to  the  perfon  of  the  king  alone.  By  an  ieafy  analogy 
the  term  of  allegiance  was  foon  brought  to  fignify  all  othci* 
cngagements,  which  are  due  from  fubjeft^  to  their  prince, 

.  as  well  as  thofe  duties  which  were  fimply  and  merely  territo- 
•rial.  'And  the  oath  of  allegiance,  as  adminiftered  for  up- 
wards  of  fix  hundred.  years%  contained  a  promife  "  to  be 
*^  true  and  faithfizl  to  the  king  and  his  heirs,  and  truth  and 
"  faith  to  bear  bf  life  and  limb  and  terrene  honour,  and 
*^  not  to  know  or  hear  of  any  ill  or  damage  intended  him, 

•  %  Teud,  5,  6>  7*  d2Carte.40i.Mod.Un«Hlft.xxili.420« 

i»  z.  Feud»  9g.  e  Mirror«  c.  3.  §.  3^.  Fleta.  3-.  16.  Bcit- 
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<<  without  defending  him  therefrom/'  Upon  which  fir 
Matthew  Hale  ^  makes  this  remark ;  that  it  was  (hort  and 
plain,  not  entangkd  with  long  or  intricate  claufes  or  decla- 
rationsy  and  yet  is  comprehcnfive  of  the  whole  duty  from 
the  fubje£^  to  his  fovereign.  But,  at  the  revolution,  the 
terms  of  this  oath  being  thought  perhaps  to  favour  too  much 
the  notion  of  non-refiftance,  the  prefent  fotm  was  intro- 
duced  by  the  convention  parliament,  which  is  more  geneisd 
and  indeterminate  than  the  formcr ;  the  fubjecl  only  promif* 
ing  ^*  that  he  will  be  faithful  and  bear  true  allegiance  to  the 
*^  king,"  without  mentioning  *'  his  hcirs,"  or  fpecifying 
in  the  leaft  wherein  that  allegiance  confifts.  The  oath  of 
fupremacy  is  principally  calculated  as  a  renunciation  of  the 
pope's  pretended  authority :  and  the  oath  of  abjuration,  in- 
troduced  in  the  reign  of  king  William  ^,  very  amply  fuppties 
the  loofd  and  general  texture  of  the  oath  of  allegiance ;  it 
recognizing  the  right  of  his  majefty,  derived  under  the  aft 
of  fettlement ;  engaging  to  fupport  him  to  the  utmoft  of  th« 
juror*s  power ;  promifing  to  difclbfe  all  traiterous  confpiracies 
againft  him  ;  and  exprefsly  renouncing  any  claim  of  the  dc- 
fcendants  of  the  late  pretender,  in  as  clear  and  explicit  terms 
as  the  Englifh  language  can  fumifli.  This  oath  muft  be 
taken  by  all  perfons  in  any  ofiice,  truft,  or  employment ;  and 
may  be  tendered  by  two  juftices  of  the  peace  to  any  perfon, 
whom  they  fliall  fufpeft  of  difaficftion  **.  And  the  oath  of 
allegiance  nwTy  be  tendered  *  to  all  perfons  above  the  age  of 
tweive  years,  whether  natives,  denizens,  or  aliens,  either  in 
the  court-leet  of  the  manor,  or  in  the  flieriffs  tourn,  which 
h  the  court-leet  of  the  county. 

BuT,  befides  thefe  exprefs  engagements,  the  law  alfo  holds 
that  there  is  an  implied,  original,  and.  virtual  allegiance, 
Owing  from  every  fubjeft  to  his  fovereign,  antecedently  to  any 
cxprefs  promife ;  and  although  the  fubjeft  never  fwore  any 
f aith  or  allegiance  in  form.  For  as  the  king,  by  the  very  de- 
fcent  of  the  crown,  is  fully  invefted  with  all  the  rights  and 
bound  to  all  the  duties  of  fovereignty,  before  his  coronation  j 

f  I  Hal.  P.  C.  63.  h  Stat.  i  Geo.  I.  c.  1 3. 6 Geo.III.  c.  53. 

t  Stat.  13  W.  III.  c.  6.  i  iJnft.  iij.i  Hal.  i*.  C.  64. 
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fo  the  fubjefl  is  bound  to  his  prince  by  an  intrinfic  allegiance, 
before  the  fuper-induftion  of  thofe  outward  bonds  of  oath, 
homage,  and  fealty ;  which  were  only  inftituted  to  remiud  thc. 
fubjeft  of  this  his  previous  duty,  and  for  the  better  fecuring 
it's  performance  ^.  The  formal  profeffion  therefore,  or  oath  of 
fubjeftion,  is  nothing  more  than  a  declaration  in  words  of  what 
was  before  implied  in  law.  Which  occafions  fir  Edward  Coke 
very  juftly  to  obferve^,  that "  all  fubjefts  are  equallybounden 
«^  to  tlifiir  allegiance,  as  if  they  had  taken  the  oath ;  becaufe 
"  it  is  written  by  the  finger  of  the  law  in  their  hearts,  and 
**  the  taking  of  the  corporal  oath  is  but  an  outward  declara- 
*^*  tion  of  the  fame."  The  fan£lion  of  an  oath,  it  is  true,  in 
cafe  of  violation  of  duty,  makes  the  guilt  ftill  morc  accumu« 
lated,  by  fuperadding  perjury  to  treafon :  but  it  does  not  in- 
creafe  the  civil  obligation  to  loyalty  ;  it  only  ftrengthens  the 
Jbcial  tie  by  uniting  it  with  that  of  re/iglon,     • 

Allegiance,  both  exprefs  and  implied,  is  howeVer  diftin- 
guiflied  by  the  law  into  two  forts  or  fpecies,  the  one  natural, 
the  other  local ;  the  former  being  alfo  perpetual,  the  latter  tem- 
porary.  Natural  allegiance  is  fuch  as  is  due  from  all  men  bom 
within  the  king's  dominions  immediately  upon  their  birth  "• 
For,  immediately  upon  their  birth,  they  are  under  the  king's 
proteftion ;  at  a  time  too,  when  (during  their  infancy)  they 
are  incapable  of  protefting  themfclves.  Natural  allegiance  is 
therefore  a  debt  of  gratitude  ;  which  cannot  be  forfeited,  can- 
celled,  or  altered,  by  any  change  qftirae,  place,  or  circum- 
ftance,  nor  by  any  thing  hxit  the  united  concurrence  of  the 
legiflature  ".  An  Engliftiman  who  removes  to  France,  or  to 
Cliina,  owes  the  famc  allegiance  to  the  king  of  England  ther« 
as  at  home,  and  twenty  years  hencc  as  welj  as  now.  For  it  is 
a  principle  of  univerfal  law  ",  that  the  natural-born  fubjeft  of 
onc  prince  cannot  by  any  aft  of  his  own,  no,  not  by  fwearing 
allegiance  to  another,  put  ofF  or  difcharge  his  natural  allc- 
giance  to  the  former :  for  this  natural  allegiance  was  intrinfic, 
and  primitive,  and  anteccdent  to  the  other;  and  cannot  bc  dc- 

k  I  Hal.  P.  C.  6i.  n  2  p.  Wmi.  114, 
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vefted  without  the  concurrent  aO.  of  that  prince  to  whom  it  was 
firft  due,  Indeed  the  natural-born  fubjedt  of  one  prince,  to 
whom  he  owcs  allegiance,  may  be  entangled  by  fubjc£ling  feim* 
felf  abfolutely  to  another :  but  it  is  his  own  acl  that  brings 
him  into  thcfe  -ftraits  and  difficulties,  of  owing  fervice  to  two 
mafters  ;  and  it  is  unreafonable  that,  by  fuch  voluntary  aft  of 
his  own,  he  fliould  be  able  at  pleafure  to  unloofe  thofe  bands, 
by  wiiich  he  is  connc£ted  to  his  natural  prince. 

LocAL  allegiance  is  fuch  as  is  due  from  an  alien,  or 
ftranger  born,  for  fo  long  timc  as  he  continues  within  thc 
kliig^s  dominion  and  proteflion  p  :  and  it  ceafes,  the  inftant 
fuch  ftranger  transfers  himfclf  from  thls  kingdom  to.  another. 
Natural  allegiarjce  is  therefore  perpctual,  and  local  ternporary 
only  :  and  that  for  this  reafon,  evjdently  founded  upon  the 
nature  of  government  ^  that  allegiance  is  a  debt  due  frora 
the  fubjecl:,  upon  an  implied  contracl  with  the  prince,  that 
fo  long  as  the  one  afFords  proteftion,  fo  long  the  other  wiU 
demean  himfelf  faithfully,  As  thercfore  the  prince  is  al- 
ways  under  a  conftant  tie  to  protc(^  his  natural-born  fubjefts, 
at  all  tlmcs  and  in  all  countries,  for  this  reafon  their  allegi- 
^jnce  due  tb  him  is  equally  univerfal  and  permanent.  But, 
on  the  other  hand,  as  the  prince  aftbrds  his  proteftion  to  an 
alien,  only  during  his  refidence  in  this  realm,  the  allegiance 
of  an  alicn  is  confined  (in  point  of  time)  to  the  duration  o£ 
fuch  hisjrefidence,  and  (in  point  of  ilocality)  to  the  dominions 
of  the  Britifh  empire.  From  which  confidcrations  fir  Mat- 
thew  liale  i  deduces  this  confequcnce,  that,  though  there  be 
an  ufurpcr  of  the  crown,  yet  it  is  treafon  for  any  fubjedljj 
while  the  ufurper  is  in  full  poiilflion  of  the  fovereignty,  to' 
pra£lic€  any  thing  againft  his  crown  and  dignity :  where- 
fore,  although  the  true  prince  regain  the  fovereignty,  yct 
fuch  attcmpts  againft  the  ufurper  (ualefs  in  defence  or  aid  of 
^he  rightful  king)  have  been  afterwar Js  puniflicd  with  death  y 
tiecaufe  of  the  breach  of  that  temporary  allcgiance,  which 
was  due  to  him  as  king  de  fzdo,  And  upon  this  footing, 
after  Edward  IV  recovered  the  crown,  which  had  becn  long 

P  7  Rep.  6.    •      ■  •  q  1  Kal.  T.  C.  60. 
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detained  from  his  houfe  by  the  line  of  Lancafter,  treafons 
committed  againft  Henry  VI,  were  capitally  punifhed ;  though 
Henry  had  been  declared  an  ufurper  by  p^rliament.    ^ 

This  oath  of  allegiance,  or  rather  the  allegiance  itfelf,  is 
held  to  be  applicable  not  only  to  the  political  capacity  of  the 
king,  or  regal  office,  but  to  his  natural  perfon,  and  blood- 
royal:  and  for  the  mifapplication  of  their  allegiance,  viz. 
to  the  regal  capacity  or  crown,  exclufive  of  the  perfon  of  the 
king,  were  the  Spencers  baniflied  in  the  reign  of  Edward  II  ^ 
And  from  hence  arofe  that  principle  of  perfonal  attachment, 
and  afFe£tionate  loyalty,  which  induced  our  forefathers,  (aitd, 
if  occafion  required,  would  doubtlefs  induce  their  fons)  to 
hazard  all  that  was  dear  to  them,  life,  fortune,  and  family,  in 
defence  and  fupport  of  their  liege  lord  and  fovereign. 

This  allegiance  then,  bbth  exprefs  and  implied,  is  the  duty 
of  all  the  king's  fubjefts,  under  the  diftindlions  here  laid 
down,  of  local  and  temporary,  or  univerfal  and  perpetual. 
Their  rights  are  alfo  diftinguiftiable  by  thc  fame  criteriona 
of  time  and  *locality ;  natural-born  fubje£ts  having  a  great 
variety  of  rights,  which  they  acquire  by  being  born  within 
the  king's  ligeance,  and  can  never  forfeit  by  any  diftance 
of  place  or  time,  but  only  by  their  own  miftDeliaviour  :  the 
explanation  of  which  rights  is  the  principal  fubjeft  of  the 
two  firft  books  of  thefe  commentaries,  'ihe  fame  is  alfo  in 
fome  degree  the  cafe  of  aliens ;  though  their  pghts  are  much 
more  circumfcribed,  being  acquired  only  by  refidence  here, 
and  loft  whenever  they  remove.  I  ftiall  however  here  endea- 
vour  to  chalk  out  fome  of  the  principal  lines,  whereby  they 
are  diftinguiflied  from  natives,  defcending  to  farther  parti- 
culars  when  they  come  in  courfe. 

An  alien  born  may  purchafe  lands,  or  other  eftates  :  but 
not  for  his  own  ufe  ;  for  the  king  is  thereupon  entitled  to 
them  •.  If  an  alien  could  acquire  a  permanent  property  in 
lands,  he  muft  owe  an  allegiance,  equally  permanent  with 
that  property,  to  the  king  of  England ;  which  would  pro- 
tably  be  inconfiftent  v^ith  that,  which  he  owCs  to  his  own 

f  I  Hal.  P.  C.  67,  »  Co.  Litt.  a, 
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natural  liege  lord :  befides  that  thereby  the  nation  might  iit 
time  be  fubjeft  to  foreign  influence,  and  feel  many  other  in- 
conveniencies.  Wherefore  by  the  civil  law  fuch  contra^ts 
were  alfo  made  void  ' :  but  the  prince  had  no  fuch  advantage 
of  forfeiture  thereby,  as  with  us  in  England.  Among  other 
reafons,  which  might  be  given  for  our  conftitution,  it  feems 
to  be  intended  by  way  of  punifhment  for  the  alien's  prefump- 
tion,  in  attempting  to  acquire  any  landcd  property :  for  the 
vendor  is  not  afFefted  by  it,  he  having  refigned  his  right,  and 
received  an  equivalent  in  exchange.  Yet  an  alien  may  acquire 
a  property  in  goods,  money^  and  other  perfonal  eftate,  or  may 
hire  a  houfe  for  his  habitation":  forperfonal  eftate  is  of  a  tran- 
fitory  and  moveable  nature ;  and,  befides,  this  indulgence  to 
ftrangers  is  neceflary  for  the  advancement  of  trade.  Aliens  alfo 
may  tmde  as  freely  as  other  pcople  ;  only  they  are  fubjeft  to 
certain  higher  duties  at  the  cuftomJioufe  :  and  there  are  alfo 
fome  obfolete  ftatutes  ofHenry  VIII,  prohibiting  alienartifi- 
cers  to  work  for  themfelves  in  this  kingdom  ;  but  it  is  gene- 
rally  held  that  they  were  virtually  repealed  by  ftatute  5  Eliz. 
c.  7.  Alfo  an  alien  may  bring  an  aftion  concerning  perfonal 
property,  and  may  make  a  will,  and  difpofe  of  his  perfonal 
cftate  ^  :  not  as  it  is  in  France,  where  the  king  at  the  death  of 
an  alien  is  entitled  to  all  he  is  worth,  by  the  droit  d^aubaine  or 
jus  albiTiatus  ^y  unkfs  he  has  a  peculiar  exemption.  When  I 
mention  thefe  rights  of  an  alien,  I  muft  be  underftood  of  alien*- 
friends  only,  or  fuch  whcfe  countries  are  in  peace  with  ours ; 
for  alien-eneniies  have  no  rights,  no  pi^ivileges,  unlefs  by  the 
king's  fpecial  favour,  during  the  tlme  of  war, 

When  I  fay,  that  an  alien  is  one  who  is  born  out  of  the 
king's  dominions,  or  allegiance,  this  alfo  muft  be  under- 
ftood  with  fome  reftriftions..  The  common  law  indeed  ftood 
^bfolutely  fo  ;  wjth  only  a  very  few  exceptions :  fo  that  a 
particular  a£l  of  parliament  became  neceftary  after  the  Veftor 
ration  ^,  "  for  the  naturalization  of  children  of  hjs  majefty's 
*<  Englifli  fubjefts,  born  in  fofeign  countries  during  the  late 


t   Cbi*  /.11.  tU,   55, 

w  7  Rcp.  17. 
w  Lutvv»  34» 


X  A  word  deriveJ  from  alibi  natusi 
Spelm.  Gl.  24. 
y  Stat.  2c)^Car^n.  c.  6. 
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5<  troublcs/*  And  this  maxim  of  the  law  proceeded  upon  a 
generalprinciple,  that  every  man  owes  natural  allegiance 
where  he  is  bc^rn,  and  cannot  owe  two  fuch  allegiances,  or 
ferve  two  mafters,  at  once.  Yet  the  children  of  the  king^s 
cmbaiTadors  born  abroad  were  always  held  to  be  natural  fub«- 
jefts  * :  for  as  the  father,  though  iu  a  foreign  oountry,  owes 
not  even  a  local  allegiance  to  the  prince  to  whom  he  is  fent ; 
fo,  with  regard  to  the  fon  alfo,  he  was  held  (by  a  kind  of 
po/ilimimumj  to  be  born  under  the  king  of  England's  allegi- 
ance,  reprefented  by  his  father,  the  embaflador.  To  encou- 
rage  alfo  foreign  commerce,  it  was  enafted  by  ftatute  25 
Edw.  III.  ft.  2.  that  all  children  born  abroad,  provided  both 
their  parents.  were  at  the  time  of  his  birth  in  allegiance  to 
the  king,  and  the  mother  had  paiTed  the  feas  by  her  huftiand^s 
confent,  might  inherit  as  if  born  in  England  :  and  accord<* 
ingly  it  hath  been  fo  adjudged  in  behalf  of  merchants  *•  But 
by  feveral  more  modern  ftatutes  ^  thefe  reftri£lions  are  ftill 
farther  taken  ofF:  fo  that  all  children,  bom  out  of  the  king's 
ligeance,  whofe  fathers  (or  grandfathers  by  the  father's  (ide) 
were  natural-born  fubjefts,  are  now  deemed  to  bc  natural- 
born  fubjeds  themfelves,  to  all  intents  and  purpofes  \  unlefs 
their  faid  anceftors  were  attainted,  or  banilhed  beyond  fea, 
for  high  treafon  -,  or  were  at  the  birth  of  fuch  children  in  the 
fervice  of  a  prince  at  enmity  with  Great  Britain.  Yet  the 
grandchildren  of  fuch  anceftors  fliall  not  be  privileged  in  re- 
fpeft  of  the  alien's  duty,  except  they  be  proteftants,  and  ac- 
tuaJly  refide  within  the  rcalm';  nor  fliall  be  enabled  toclaim 
any  eftate  or  intereft,  unlefs  the  claim  be  madc  within  fivc 
years  after  the  fame  fliall  accrue. 

The  children  of  aliens,  born  here  in  England,  are,  gene- 
rally  fpeaking,  natural-born  fubjefts,  and  entitled  to  all  thc 
privileges  of  fuch.  In  which  tlie  conftitution  of  France  difFers 
from  ours  ;  for  there,  by  theiry«x  albinatusy  if  a  child  be  born 
of  foreign  parents,  it  is  an  alien  ^^ 

A  DENizEN  is  an  alien  bom,  but  who  has  obtained  ex 
donatione  regis  Jetters  patent  to  make  him  an  Englifh  fubjeft ; 

»7  Rcp.  1$.  Geo.  III.  c.  21, 

»  Cro.Car.6oi.Mar.9i.Jcnk.Cent.3.         c  Jenk.  Cent.  3.  Cite^  trepjurt  fraftm 

^7  AnA.c.  5*40eo*II.p.2i.andi3    ^ii.  317. 
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X  high  and  incommunicablc  branch  of  thc  royal  prcrogativc  "*, 
A  dcnizcn  is  in  a  kind  of  middlc  ftatc,  betwcen  an  alicn  and 
natural-born  fubjcd,  and  partakcs  of  both  of  thcm,  He 
may  takc  iands  by  purchafc  or  devifc>  which  an  alicn  may  not ; 
but  cannot  take  by  inheritancc  ^ :  for  his  parent,  through 
whom  he  muft  claim,  being  an  alicn,  had  no  inheritable  blood  5 
and  thercforc  could  convcy  none  to  the  fon.  And,  upon  a 
like  defeft  of  hercditary  blood,  the  iflue  of  a  denizcn,  bom 
lefore  dcnization,  cannot  inhcrit  to  him  ;  but  his  iflue  bora 
fiftery  may  ^  A  denizen  is  not  excufcd «  from  paying  the 
alien's  duty,  and  fome  other  mercantile  burthens.  And  no 
denizen  can  bc  of  thc  privy  council,  or  cither  houfe  of  par-» 
liament,  or  have  any  ofiice  of  truft,  dvil  or  miUtary,  or  bc 
capable  of  any  grant  of  lands,  &c,  from  the  crown  ^, 

Naturalization  cannot  bc  performcd  ^but  by  aft  of 
farliament :  for  by  this  an  alicn  is  put  in  cxaftly  the  famc 
ftate  as  if  he  had  been  born  in  the  kirfg^s  ligeance ;  cxcept 
only  that  hc  is  iricapable,  as  wcll  as  a  deriizen,  of  bcing  a 
member  of  the  privy  council,  or  parliament,  holding  ofiiccs, 
grants,  isfc  *.  No  bill  for  n^turalization  can  be  received  in 
^ither  houfe  of  parliament,  without  fuch  difabling  claufe  in 
it  j :  nor  without  a  claufe  difabling  the  pcrfon  from  obtaining 
any  immunity  in  tradc  thereby,,  in  any  foreign  country  ;  un.» 
lefs  he  fhall  have  refided  in  Britain  for  feven  yeats  next  after 
fhe  commencement  of  thc  feflion  in  which  hc  is  naturalized^, 
Neither  can  any  pcrfon  be  naturalized  or  reftored  i^n  blood, 
unlefs  hc  hath  reccivcd  the  facrameht  of  the  lord's  fupper 
within  one  month  befQTC  the  bringing  in  of  the  bill ;  and 
unkfs  he  alfo  takes  the  oaths  of  allegiance  ahd  fupremacy  in 
the  prefence  of  thc  parliamcnt  ^  But  thefcprovifions  have  bccn 
ufually  difpcnfed  with  by  fpecial  afts  of  parliamcnt,  previous 
to  bills  of  naturalization  of  any  forcign  princes  or  princcfiTes  "*. 

These  are  the  principal  diftinftions  between  aliens,  deni- 
zens,  and  natives :    diftinftions,    which  it  hath  been  fre^ 


^  7  Rep.  Calvia's  cafe.  25. 
•  II  Rep.  67. 

'  Co.  Litt.  8.     Vaugh.  285, 
E  Stat.  22  Hen.  Vill.  c,  8. 
h  Stat.  12  W.  111.  c.  2. 
i  Ibid. 


j  Stat.  I  Geo.  I.  c.  4. 
lc  Stat.  14  Geo.  III.  c.  84« 
1  Stat.  7  Jac.  I.  c.  2. 
f^  Stat.  4  Ann.  c.  i.  ^Ceo.  II.  c.  3, 
9  Gco.  11.  c.  24«  4  Geo.  lil.  c.  4. 
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quently  cndeavoured  fincc  the  commenccment  of  this  century 
to  lay  almoft  totally  afide,by  one  general  naturalization-adl:  for 
all  foreign  proteftants.     An  attempt  which  was  once  carried 
into  execution  by  the  ftatute  7  Ann.  c.  5.  but  this,  after  threc 
years  experience  of  it,  was  repe^led  by  the  ftatute  10  Ann, 
c.  5.  except  one  claufe,  which  was  juft  now  mentioned,  for 
naturalizing  thc  children  of  Enghfti  parents  born  abroad. 
However,  every  foreign  feaman,^  who  in  time-  of  war  ferves 
two  years  on  board  an  EngHfli  fhip  by  virtue  of  the  king's 
prpclamation,    is   ipfo  faElo  naturalized   under  the  like  re- 
itriftions  as  in  ftatute  12  W.  III.  c.  2.  "5  and  all  foreign 
proteftants,  and  Jews,  upon  their  refiding  feven  years  in  any 
of  the  American  colonies,  without  being  abfent  above  two 
months  at  a  time,  and  all  foreign  proteftants  ferving  two 
years  in  a  military  capacity  there,  or  being  three  years  em- 
ployed  in  the  whale  fiftiery,    without  afterward  abfenting 
themfelves  from  the  king's  dominions  for  more  than  one 
year,  and  none  of  them  falling  witliin  the  incapacities  dc- 
clared  by  ftatute  4  Geo.'  II.  c.  2 1 .  fliall  be  (upon  taking  thc 
oaths  of  allegiance  and  abjuration,  or  in  fome  cafes,    an 
afBrmation  to  the  fame  effeft)  naturalized  to  all  intents  and 
purpofes,  as  if  tliey  had  been  born  in  this  kingdbm  ;  except 
as  to  fitting  in  parliament  or  in  the  privy  council,  and  hold- 
ing  offices  or  grants  of  lands,  £sfr.  from  the  erown  withii)  the 
kingdoms  pf  Great  Britain  or  Ireland  ®.     They  therefore  arc 
admiflibre  to  all  other  privileges,  which  proteftants  or  Jews 
born  in  this  kingdom  are  entitled  to.    What  thofe  privileges 
are,  with  refpeft  to  Jews  p  in  particular,  was  the  fubjeft  of 
very  high  debates  about  the  time  of  the  famous  Jew-bill  ^ ; 
which  enables  all  Jews  t;o  prefer  bills  of  naturalizatioa  iu 
parliament,  without  recciving  the  facrament,  •  as  ordained  by 
ftatute  7  Jac.  I.     It  is  not  my  intention  to  revive  this  contro- 
verfy  again  ;  for  the  aft  lived  only  a  fcw  months,  and  was 
then  repealed  ^ :  therefore  peace  be  now  to  it's  manes. 

n  Stat.  13  Geo.  II.  c.  3.  Jews  til!  their  Banjfhment  in  8  Edw,  I. 

*    «i  Stat.  1 3  Gco.  II.  c.  7.  20  Geo.  II.  may  be  found  in  Prynne^s  ^Vwwrr^r,  and 

c.  44.  22  Geo.  II.  c.  45,  z  Geo.  III.  in  Molloy  dejuremarlttmo,  b.  3.  c.  6.  • 
C«  25.'  13  Geo.  III.  c.  25.  9  Stac.  26  Geo.  II.  c*  :t6. 

P  A  pretty  accurate  accoant  of  the         ^  Stat.  27  Geo.  \\*  c«  l. 
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CHAPTER     THl     ELEVEN^TH, 


OF    THE    CLERGY. 


THE  peoplc,  whcthcr  alicns,  dciiizcns,  or  naturaU 
bomfubjefts  are  divifible  into  two  kinds  \  the  clergy 
and  laity  :  the  clergy,  comprehending  all  perfons  in  holy 
orders,  and  in  ccclcfiaftical  ofEce^s,  will  be  the  fubjeft  of  thc 
following  chaptcr» 

This  venerable  body  of  men,  being  feparate  and  fet  apart 
firom  the  reft  of  thc  people,  in  order  to  attend  the  more  clofely 
to  the  fcrvice  of  almighty  God,  have  thereupon  large  privN. 
leges  allowcd  them  by  our  municipal  laws :  and  had  formerly 
much  greater,  which  were  abridged  at  the  time  of  the  re- 
formation  on  account  of  the  ill  ufe  M^hich  the  popifh  clergy 
had  cndeavoured  to  make  of  them.  For,  the  laws  having 
cxempted  them  from  almoft  every  perfonal  duty,  they  at- 
tempted  a  total  exemption  fpom  every  fecular  tie.  But  it  is 
obferved  by  fir  Edward  Coke  *,  that,  as  the  overflowing  of 
waters  doth  many  times  make  the  river  to  lofe  it's  proper 
channel,  fo  in  times  paft  ecclefiaftical  perfons,  fceking  to  ex- 
tend  their  liberties  beyond  their  true  bounds,  eithcr  loft  or 
cnjoyed  not  thofe  which  of  right  belonged  to  them. '  Thc 
perfonal  exemptions  do  indeed  for  the  moft  part  continue. 
A  clergyman  cannot  be  compeUed  to  ferve  on  a  jury,  nor  to 
appear  at  a  court-Icet  or  view  of  frank  pledge ;  which  al- 
moft  every  other  perfon  is  obliged  to  do  ^  :  but  if  a  layman  is 
fummoned  on  a  jury,  and  before  the  trial  takes  orders,  he  fhaU 
notwithftanding  appear  and  bc  fworn  *=.     Neither  can  hc  bg 

a  2  Inil.  4»  c  ^.  Leon.  1 90. 

b  F.  N  B.  r6o.  2  Inft.  4« 
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chpfen  to  Any  temporal  ofRce ;  as  bailifF,  rccvc,  coHftabfei 
or  the  like :  in  regard  of  his  own  continual  attendance  on 
the  facred  funftion  *•  During  his  attendance  on  divine  fer- 
vice  he  is  privileged  from  arrefts  in  civii  fuits  *.  In  cafes  alfo 
pf  felony,  a  clerk  in  orders  fhall  have  the  benefit  of  his  clet-« 
|[y,  ^vithout  being  branded  in  the  hand ;  and  may  likewife 
have  it  more  than  once :  in  both  which'particulars  he  is  dif- 
tinguiftied  from  a  layman  ^  But  as  thcy  have  their  privi- 
leges,  fo  alfo  they  have  their  difabilities,  on  account  of  their 
fpiritual  avocations.  Clergymen,  we  have  feen  ^,  are  inca- 
pable  of  fitting  in  the  houfe  of  commons ;  and  by  ftatute 
21  Hen.  VIII.  c.  13.  are  not  (in  general)  allowed  to  take 
any  lands  or  tenements  to  farm,  upon  pain  of  10/.  per 
month,  and  total  avoidance  of  the  leafe;  nor  upon  Uke 
pain  to  keep  any  tanhoufe  or  brewhoufe ;,  nor  fliall  engagc 
in  any  manner  of  trade,  nor  fell  any  merchandize,  under 
forfeiture  of  the  treble  value.  Which  prohibition  is  confo- 
nant  to  the  canon  law. 

In  the  frame  and  conftitution  of  ecclefiaftical  polity  there 
are  divers  ranks  and  degrees  :  which  I  fliall  confider  in  their 
refpefltive  order,  merely  as  they  are  taken  notice  of  by  the 
fecular  laws  of  England;  without  intermeddling  with  tbc 
canons  and  conftitutions,  by  which,  the  clergy  have  bound 
themfelves.  And  under  each  divifion  I  fliall  confider, 
I.  The  method  of  their  appointment;  2.  Their  rights  and 
duties ;  and  3.  The  manner  whcrein  their  charadler  or 
office  may  ceafe. 

I.  An  arch-bifliop  or  bifliop  Is  ele£led  by  the  cjiaptcr  of 
his  cathedral  church,  by  virtue  of  a  licence  from  the  crowp. 
Kleftion  was,  in  very  early  times,  the  ufual  mode  of  eleva- 
tion  to  the  epifcopal  chair  throughout  all  chriftendom;  and 
this  was  promifcuoufly  performed  by  the  laity  as  well  as  the 
clergy  ^ :  tiU  at  length'  it  becoming  tumultuous,  the  empe- 

4  Flnch.  L.  88.  g  page  175* 
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roTS  and  othcr  fovereigns  of  the  refpeftive  kingdoms  of  Eu- 
lope  took  the  appointment  in  fome  degree  into  their  ovm 
hancls ;  hj  referving  to  themfelves  the  right  of  con^rming 
thefe  eleftions,  and  of  granting  inveftiture  of  the  temporal- 
ties,  which  now  began  almoft  univerfally  to  be  annexed  to 
this  fpiritual  dignity ;  vvrithout  wl^ich  confirmation  and  in- 
veftiture,  thc  ele£lecr  bifticjp  could  neither  bc  confccrated  rior 
receive  any  fecular  profits.     This  right  was  acknowleged  ifi 
the  emperor  Charlemagne,  ^.  Z>.  773,  by  pope  Hadrian  I, 
and  the  council  of  Lateran*,  and  univerfally  exercifed  by 
other  chriftian  princes :  but  the  policy  of  the  court  of  Rome 
at  the  (ame  time  bcgan  by  degrees  to  exclude  tbe  laity  from 
any  fhare  in  thcfe  ele£tions,  and  to  confine  them  wholly  to  the 
clergy,  which  at  length  was  completely  cfFe£led  \  the  mere 
form  of  eleftion  appearing  to  the  people  to  be  a  thing  of  lit- 
tle  confequence,  while  the  crown  was  in  pofiefiion  of  an  ab- 
folute  negative,  which  was  almoft  equivalent  to  a  dirt£t  right 
of  nomination.     Hence  the  right  pf  appointing  to  Hfhop- 
ricks  is  faid  to  have  been  in  the  crown  of  England  ^  (as 
well  as  othcir  kingdoms  in  Europe)  evcn  in  the  Saxon  times ; 
becaufe  the  rights  of  confirmation  and  inveftiture  were  irl 
cfFcft  (though  not  in  form)  a  right  of  complete  donation  ^ 
But  when,  by  length  of  time,  the  cuftom  of  making  elec- 
tions  by  the  clergy  only  was  fully  eftablifhed,  the  popes  be- 
gan  to  except  to  the  ufual  method  of  granting  thefe  invefti- 
tures,  .which  was  ptr  annulum  et  baculumy  by  the  prince's  de- 
livcring  to  tlie  prelate  a  ring,  and  paftofal  ftafF  or  crofier } 
pretending,  that  this  was  an  encroachment  on  the  church's 
authority,  and  an  attempt  hy  thefe  fymbols  to  (ionfer  a  fpiri- 
tual  jurifdiftion  :  and  pope  Gregory  VII,  towards  the  clofe 
of  the  eleventh  century,  publifhed  a  bulle  of  excommuni- 
catioh  againft  all  princes  who  fhould  dare.  to  confer  invefti- 
tures,  a»d  all  prclates  who  fhould  vcnture  to  receive  them  ". 
This  was  a  bold  ftep  towards  cfFefting  the  plan  then  adopted 

*  Dccret»     i  difl,  63.  r.  22.  "  culum  regh  curia  pro  Jua^CGWiplaeentis 
Jt  Palm.  18,                                              «  conferebat»''''' Penes  clericos  et  monacbos 

*  "  Nulla    eltSlio  frdelatorum  (funt    fuiteleElio^jcielcBunaregepofiulabantt   ' 
*'  verhaJngttIpbi)eratmere!iberaetcanO'     Selden.  yan,  Ang*  1.  r.  ^.  39. 

<*  nka  \  Jed  omnes  dignitates  tam  epifcopO'         ^'  Decret,  2  caujf,  i6.  qu*  ^.  c»  tZ4 
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by  the  Roman  fee,  of  rendering  the  clergy  cntirely  iiidepend-* 
cnt  of  the  civil  authority :  and  long  and  eager  were  the  con- 
tefts  occafioned  by  this  papal  claim.  But  at  leVigth,  when  thc 
cmperor  Henry  V  agreed  to  remove  ali  fufpicion  of  encroach- 
ment  on  the  fpiritual  charader,  by  conferring  inveftitures  fcr 
die  future  per  fceptrum  and  not  per  annulum  et  haculum  ;  and 
when  the  kings  of  England  and  France  confented  alfo  to  aker 
the  form  in  their  kingdoms,  and  receive  only  hbmage  from 
the  biftiops  for  their  temporaltics^  inftead  of  invefting  them 
by  the  ring  and  crofier ;  the  court  of  Rome  found  it  prudent 
to  fufpend'  for  a  while  it'$  other  pretenfions ". 

This  concefEon  was  obtained  from  king  Henry  the  firft.in 
England,  by  means  of  that  obftinate  and  arrogant  prelatc, 
arch-biflipp  Anfelm  ^  :  but  king  John  (about  a  century  aftet- 
w^rds)  in  order  to  obtain  the  proteftion  of  the  pope  againft 
his  difcontented  barons,  was  alfo  prevailed  upon  to  give  up 
by  a  charter,  to  all  the  monafteries  and  cathedrals  in  thc 
kingdom,  the  free  right  of  elefting  their  prelates,  v/hetheir 
abbots  or  bifliops :  referving  only  to  the  crown  the  cuftody 
of  the  temporalties  during  the  vacancy  5  the  form  of  grant- 
ing  a  licence  to  ele£^,  (which  is  the  original  of  our  conge  cP 
tjlire)  on  refufai  whereof  the  eleftors  might  proceed  without 
it ;  and  the  right  of  approbation  .afterwards,  v/hich  was  not 
to  be  denied  without  a  reafonableand  lawful  caufc  p.  .This 
grant  was  exprefsly  recognized  and  confirmed  iri  kiug  John's 
magna  carta^^j  and  wa«  againeftabliflied  by  ftatute  25  Edw, 
III.  ft.  6.  $.  3. 

•  BuT  by  ftatute  25  Hen.  VIII.  c.  20.  the  antient  right  of 
nomination  was,  ia  efFe(9:,  reftored  to  the  crown  :  it  being 
cnafted  that,  af  every.future  ayoidance  of  a  biflioprick,  thc 
king  may  fend  the  dean  and  chap.ter  his  ufual  licence  to  pro- 
ceed  to  eleftion  \  which  is  always  to  bc  accompanied  with  a 
letter  mifllve  from  the  king,  containing  the  name  of  the  per- 
ibn  whom  he  would  have  them  eleft  :  and,  if  the  dean  and 
chapter  delay  their  eleftion  above  twelve  days,  tljc  nomina-. 

nMod.Un.Hift.  XXV.  3^63.  xxix.ii^.     P  M.Paris.-^.JD.izi^.iRym.Fof^.i^S. 
•  M.  Paris.  A,  D*  1107,  q  caf^  i,  cdlt,  Oxsn»  1759. 
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tion  fliall  dcvolve  to  the  kiiig,  whd  may  by  lettcrs  patent  ap^ 
point  fuch  perfon  as  he  pleafes»  This  eleftion  or  nomina^ 
tion,  if  it  be  of  a  biihop,  muft  be  (ignified  by  the  king*»^ 
lctters  patent  to  the  arch-bifhop  of  the  province  ;  if  it  be  of 
an,  arch-bifliop,  to  the  othtr  arch*bifliop  and  two  bifliops,  or 
to  four  bifliops ;  requiring  them  to  confirm,  iAvefl,  and  con- 
fecrate  the  perfon  fo  elefled :  which  they  are  bound  to  per- 
form  imm'ediately,  without  any  application  to  the  fee  of 
Rome.  After  which  the  bifliop  ele&  fliall  fue  to  the  king 
for  his  temporalties,  fliall  make  oath  to  the  king  and  none 
other,  and  fliall  take  reftitution  of  his  fecular  pofieflions  out 
of  the  king^s  hands  only.  And  if  fuch  dean  and  chapter  do 
not  eleft  in  the  manner  by  this  a£t  appointed,  or  if  fuch 
arch-bifliop  or  bifliep  do  refufe  to  confirm,  inveft,  and  con- 
fecrate  fuch  bifliop  eledt,  they  fliall  incur  all  the  penalties  of 
a  praetnunire. 

An  arch-bifliop  is  the  chief  of  the  clergy  in  a  wholc  pro- 
vince ;  and  has  the  infpeftion  of  the  bifliops  of  that  pfo- 
vince,  as  well  as  of  the  inferior  clergy,  and  may  deprivc 
.them  on  notorious  caufe'.  The  arch-bifliop  has  alfo  his 
own  diocefe,  wherein  he  exercifes  epifcopaljurifdi£lion;  as 
in  his  province  he  excrcifes  archiepifcopal.  As  arch-bifliop, 
he,  upon  receipt  of  the  king's  writ,  calls  the  bifliops  and 
clergy  of  his  province  to  meet  in  convocation :  but  without 
the  king*s  writ  he  cannot  aflemble  them  •.  To  him  all  ap- 
peals  are  made  from  inferior  jurifdidiions  within  his  province; 
and,  as  an-  appeal  lies  from  the  bifliops  in  perfon  to  him  in 
perfon,  fo  it  alfo  lies  from  thi^  confiljtory  courts  of  each  dio- 
cefe  to  his  archiepifcopal  court.  During  the  vacancyofany 
fee  in  his  province,  he  is  guardian  of  the  fpiritualties  there- 
of,  as  the  king  is  of  the  temporalties ;  and  he  executes  all 
ecclefiaftical  jurifdiftiori  therein.  If  an  archiepifcopal  fee 
be  vacant,  the  dean  and  chapter  are  the  fpiritual  guardians, 
cver  fince  the  ofiice  of  prior  of  Canterbury  was  aboliflied  at 
the  reformation  ^  The  arch-bifliop  is  entitled  to  prefent  by 
lapfe  to  all  the  ecclefiaftical  livaigs  in  the  difpofal  of  his 


r  Lord  Raym.  541. 
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diocefan  "bifhops^  if  not  fiUed  within  fix  months,  And  the 
arch-biihop  has  a  cuftomary  prerogative,  when  a  biihop  is 
tonfecrated  by  him,  to  name  a  clerk  or  chaplain  of  his  own 
to  be  provided  for  by  fuch  fufiragan  bifhop ;  in  lieu  of  which 
it  is  now  ufual  for  the  bifhop  to  make  over  by  deed  to  the 
arch-biihop,  his  execuiors  and  afligns,  the  next  prefentation 
of  fuch  dignity  or  benefice  in  the  bi(hop's  difpofal  within 
that  fee,  as  the  arch-bifliop  himfelf  (hall  choofe }  which 
is  therefore  called  his  option  ";  which  optiobs  are  only  bind- 
ing  on  the  bifhop  himfelf  who  grants  them,  and  not  on  his 
fucceflbfs.  The  prerogative  itfelf  feems  to  be  derived  from 
the  legatine  power  formerly  annexed  by  the  popes  to  the  me- 
tropolitan  of  Canterbury "".  And  we  may  add,  that  thc 
papal  claim  itfelf  (like  moft  others  of  that  encroaching  fee) 
was  probably  fet  up  in  imitation  of  the  imperial  prerogativc 
called  primae  or  primariae  preces  ;  whereby  the  emperor  ex- 
ercifes,  and  hath  immemorially  exercifed  *,  a  right  of  nam- 
ing  to  the  firft  prebend  that  becomes  vacant  after  his  accef- 
fion  in  every  church  of  the  empire  ^.  A  right,  that  was  alfo 
cxercifed  by  the  crown  of  England  in  the  reign  of  Edward 
I  *;  and  which  probably  gave  rife  to  the  royal  corodies  which 
were  mentioned  in  a  former  chapter  *.  It  is  likcwife  the  pri- 
vilege,  by  cuftom,  of  the  arch-bifhop  of  Canterbury,  to  crown 
the  kings  and  queens  of  this  kingdom.  And  he  hath  alfo  by 
the  ftatute  25  Hen.  VIII.  c.  21.  the  power  of  granting  dif- 
penfations  in  any  cafe,  not  contrary  to  the  holy  fcriptures  and 
the  law  of  God,  where  the  pope  ufed  formerly  to  grant  them: 
which  is  the  foundation  of  his  granting  fpeclal  licences,  to 
marry  at  any  place  or  time,  to  hold  two  livings,  and  the  like : 
and  on  this  alfo  is  founded  the  right  he  excrcifes  of  conferring 
degrees,  in  prejudice  of  the  two  univerfities  ^. 

«  Covei'8  interp.  tit.  Qptlcn»  berto  copceJ!tf  de  caetero  folnfat ;   et  dt 

w  Sherlock  of  opcions.  i  •  frcxima  ecclefia  vacatura  de  c0llatme 

^  Goldall.  conjiit,  imfer,  tom»  3*  pa^e  pracdi&i  epijcopi^  quam  ipfe  Robertus  ac» 

4c6.  ceptaverit,  refpiciat,     Brent,  1 1  £dw.  1« 

y  Dufrefne.  V.  8d6.     Mod.  Univ.  3  Pryn.  1264. 

Hift.  xxix.  5.  a  ch.  8.  page  284, 
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The  power  and  authority  of  a  biftiop,  befides  the  admini- 
ftration  of  certain  holy  ordinances  pcculiar  to  that  facred- 
order,  confift  principally  in  infpefting  the  manners  of  the 
people  and  clergy,  and  punifliing  thcm  in  ordcr  to  reforma- 
tion,  by  ecclefiaftical  cenfuies.     To  this  purpofe  he  has  fe- . 
veral  courts  under  him,  and  may  vifit  at  pleafure  every  pgrt , 
of  his  diocefe.     His  chancellor  is  appointed  to  hold.his  courts 
for  him,  and  to  aflift  him  in  matters  of  ecclefiaftical  law  ; 
who,  as  well  as  all  other  ecclefiaftical  officers,  if  lay  or  maT- 
ried,  muft  be  a  doclor  of  the  civil  law,  fo  created.  in  fome 
univerfity  *^.     It  is  alfo*  the  bufinefs  of  a  bifliop  to  inftitute, 
and  to  dirc£l:  indu£lio^,  to  all  ecclefiaftical  livings  in  his 
diocefe. 

Archbishopricks  and  bifliopricks  may  become  void  by 
death,  deprivation  for  any  very  grofs  and  notorious  crime, 
and  alfo  by  refignation.  All  refignations  muft  be  made  to 
fome  fuperior  **.  Therefore  a  bifliop  muft  refign  to  his  me-» 
tropolitan  5  but  the  arch-biftiop  can  reCgn  to  none  but  the 
king  himfelf. 

II.  A  DEAN  and  chapter  are  the  council  of  the  tifliop,  to 
alTift  him  with  their  advice  in  afFairs  of  religion,  and  alfo  in 
the  temporal  concerns  of  his  fee  S  When  the  reft  of  the 
clergy  were  fettled  in  the  feveral  pariflies  of  each  diocefe  (as 
hath  formerly  ^  been  mentioned)  thefe  were  referved  for  the 
celebration  of  divine  fervice  in  the  bifliop's  own  cathedral ; 
and  the  chief  of  them,  who  prefided  over  the  reft,  obtained 
the  name  of  decanus  or  dean,  being  probably  at  firft  appointed 
to  fuperintend  ten  canons  or  prebendaries. 

All  antient  dcans  are  elefted  by  the  chapter,  by  cmge  (P 
ejltre  from  the  king,  and  letters  miflive  of  recommendation; 
in  the  fcme  manner  as  bifliops :  but  in  thofe  chapters,  that 
were  founded  by  Henry  VIII  out  of  the  fpoils  of  the  diflblv- 
ed  monafteries,  thc  deanery  is  donative,  and  tlie  inftallatioa 

c  Stat.  37  Hcn.  VHL  c.  17.  «3  Rep.  75.     Co.  Litt.  103.  300. 

^  Gibf.  cod.  S22.  f  pagc  113,  114. 
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merely  by  the  king^s  letters  patent  ^.  The  chapter,  confifting 
of  canons  OTprebendaries,are  fometimes  appointed  bythe  king, 
fometimes  by  the  bifhop,  and  fometimes  ele£led  by  each  other. 

The  dean  and  chapter  are,  as  was  before  obferved,  the  no- 
minal  ele£l:ors  of  a  bifliop.  The  bifliop  is  their  ordinary  and 
immediate  fuperior ;  and  has,  generally  fpeaking,  the  power 
of  vifiting  them,  and  correGing  their  excefles  and  enormities. 
.  They  had  alfo  a  check  an  the  bifliop  at  common  law :  for  till  the 
ftatute  32  Hen. VIII,  c.  28.  his  grant  or  leafe  would  not  have 
bound  hisfucueflfors,  unlefs  confirmed  by  the  dean  and  chapter  \ 

D^ANERiES  and  prebends  may  become  void,  like  a  bifliop- 
rick,  by  death,  by  deprivation,  qr  by  refignation  to  either  the 
king  or  the  bifliop  *.  Alfo  I  may  here  mention,  once  for  all, 
that  if  a  dean,  prebendary,  or  other  fpiritual  perfon  be  made  a. 
bifliop,  all  the  preferments  of  which  he  was  before  poflefled  arc 
void ;  and  the  king  may  prefent  to  them  in  right  of  his  prero- 
gative  royal.  But  they  arc  not  void  by  the  eleftion,  but  only 
by  the  confecration  j. 

III.  An  arch-deacon  hath  an  ecclefiaftical  jurifdiflion, 
imniediately  fubordinate  to  the  bifliop,  throughout  th6  whole 
of  his  diocefe,  or  in  fome  particular  part  of  it.  He  is  ufually 
appointed  by  the  bifliop  himfelf ;  and  hath  a  kind  of  epifco- 
pal  authority,  originally  derived  from  the  bifliop,  but  now  in- 
dependent  and  diftin<9fc  from  his  ^.  He  therefore  vifits  the 
clergy ;  and  has  his  feparate  court  for  punifliment  of  ofFend- 
crs  by  fpiritual  cenfures,  and  for  hearing  all  ether  c^ufes  of 
ecclefiaftical  cognizance. 

IV.  The  rural  deans  are  very  antient  officers  of  the  church ', 
but  alnjoft  grown  out  of  ufe;  though  their  deaneries  ftill  fub- 
fxft  as  an  ecclefiaftical  divifion  of  the  diocefe,  or  archdeaconry. 
Theyfeem  to  have  been  deputiesof  the  bifliop,plantedallround 
his  diocefe,  the  bctter  to  irifpeft  the  conduci  of  the  parochial 

t  Gibf.  cod.  173.  ^  Cro.  Eliz.  542.  790.  2R0II.  Abr.  35%^ 

*>  Co.  Litt.  103.  4  Mod.  »00.  Salk.  137. 

i  Plowd.  498.  k   I  Burn.  eccl.  law.  6S,  69, 
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clcrgy,to  inquire  into  and  report  dilapidations,  and  to  examine 
the  candidates  for  coniirmation ;  and  armed,  in  minuter  mat^ 
tersjwith  an  inferior  dcgree  of  judicial  and  coercive  authority  "^ 

V.  The  next,  and  indecd  the  moft  numerous,  order  of  men 
in  thc  fyftem  of  ecclefiaftical  polity,  are  the  parfons  and  vicars 
of  churches :  in  treating  of  whom  I  fliall  firftVnark  out  the 
diftinftion  between  them  5  fhall  next  obferve  the  method  by 
which  one  may  become  a  parfon  or  vicar  j  fliall  thcn  briefly 
touch  upon  their  rights  and  duties  j  and  fliall,  laftly,  flievr 
iiow  one  may  ceafe  to  be  either. 

A  VA^BiSOViyper/ona  eccleftaey  is  onc  that  hath  fuU  pofleflion  of 
all  the  rights  of  a  parochial  church.  He  is  called  parfon,  /^r- 
Jonay  becaufe  by  his  perfon  thc  church,  wbich  is  an  invifible 
body,  is  reprefented ;  and  he  is  in  himfelf  a  body  corpoxate, 
in  order  to  proteft  and  def^nd  the  rights  of  the  church  (which 
he  perfonates)  by  a  perpetual  fucceflion  °.  He  is  fometimes 
called  the  reflor,  or  governor,  of  the  church :  but  the  ap- 
pellation  oipdrfon^  (howcver  it  may  be  depreciated  by  fami- 
liar,  clownifli,  and  indifcriminate  ufe)  is  the  moft  legal,  moft 
beneficial,  and  moft  honourable  title  that  a  parifli  prieft  can 
cnjoy ;  becaufe  fuch  a  one,  (fir  Edward  Coke  obferves)  and 
he  only,  1%  izxdi  vkem  feu  perfonam  ecclefae  gerere,  A  parfon 
has,  during  his  life,  thc  freehold  in  himfelf  of  the  parfonage 
houfe,  the  glebe^  the  tithes,  and  other  dues.  But  thefe  are 
fometimes  appropriated :  that  is  to  fay,  the  benefice  i&  perpc* 
tually  annexed  to  fomc  fpiritual  corporation,  either  fole  or  ag- 
gregate,  being  the  patron  of  the  living;  which  thc  law  efteems 
cqually  capable  of  providing  for  the  fervice  of  the  church,  as 
any  fingle  private  clergyman.  This  contrivancc  fecms  to  have 
fprung  from  the  policy  of  the  monaftic  orders,who  havcncver 
been  deficient  in  fubtile  inventions  for  the  increafe  of  theirown 
power  afld  emoluments.  At  the  firft  eftablifliment  of  paro- 
chial  clergy,the  tithes  of  the  parifli  wcre  diftributed  in  a  four*^ 
fold  divifion ;  onC  for  the  ufe  of  the  bifliop,  another  for  main- 
taining  the  fabrxck  of  the  churcb>  a  third  for  the  poor^  and  the 

n  Gibr.  cod.  972.  1550«  ^  Co.  Utt.  joo« 

fouftfa 


Ck  II.  -  y  P  E  R  S  0  N  s.  3ts 

fourth  to  provide  for  the  incumbent.  When  the  fees  of  thc 
bifliops  bccame  otherwifeamplyendowed,they  were  prohibited 
from  demanding  theirufual  fhareof  thefetithes,and  thedivifioa 
was  mto  three  parts  only.  And  hence  it  was  inferred  by  thc 
monafteries,  that  a  fmall  part  was  fufficient  for  the  officiating 
prieft;  and  that  the  remaihder  might  well  be  applied  to  the  ufe 
of  their  own  fratemities,  (the  endowment  of  which  was  con- 
ftrued  to  be  a  work  of  the  moft  exalted  piety)  fubjeft  to  thc 
burthen  of  repairing  the  church  and  prpviding  fpr  it*s  conftant 
fupply.  And  therefore  they  begged  and  bought,  for  malTes  and 
obits^  and  fometimes  even  for  money,  all  the  advowfons  with- 
in  their  reach,  and  then  appropriated  the  benefices  to  the  ufe 
of  thejr  own  corporation.  But,  in  order  to  complete  fuch  ap- 
propriation  efFeftually,  the  king's  licence,  and  confent  of  tlie 
bifhop,  muft  firft  be  obtained :  becaufe  both  the  king  and  the 
bifliop  may  fometime  or  other  have  an  intereft,  by  lapfe,  in  the 
j[)refentation  to  thebenefice  5  which  can  never  happen  if  itbe 
appropriated  to  the  ufe  of  a  corporation,which  never  dies:  and 
^lfo  hecaufe  the  law  repofes  a  confidcnce  in  them,  that  they 
wi^l  not  confent  to  any  thing  that  fhall  be  to  the  prejudice  of 
the  church.  The  confent  of  the  patron  alfo  is  neceflarily  im- 
plied,  becaufe  (as  was  before  obferved)  the  appropriation  can 
be  originally  made  to  none,  but  to  fuch  fpiritual  corporation, 
as  is  alfo  the  patron  of  the  church ;  the  whole  being  indeed 
nothing  elfe,  but  an  allowanec  for  the  patrons  to  retain  thc 
tithes  and  glebe  in  their  own  hands,  without  prefenting  any 
clerk,  they  themfelves  undertaking  to  provide  for  the  fervice 
of  the  church  *.  When  the  appropriation  is  thus  made,  thc 
appropriators  and  their  fuccefTors  are  perpetual  parfonsof  thc 
church ;  and  muft  fue  and  be  fued,  in  all  matters  concerning 
(he  rights  of  the  church,  by  the  name  of  parfons  ^. 

This  appropriation  may  be  fevered,  and  the  church  be- 
come  difappropriate,  two  ways  ;  as,  firft,  if  the  patron  or 
appropriator  prefents  a  clerk,  who  is  inftituted  and  indufted 
to  the  parfonage :  for  the  incumbent  fo  inftitutedand  indu£ted 
i$  tq  all  intents  and  purpofes  complete  parfon;  and  the  appro- 
priation,  being  pnce  fevered,  caji  never  be  re-united  again^ 

•  Plowd.  496— ^500.  P  Hob.  307, 
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unlefs  by  a  rcpbtition  of  thc  famc  folemnities  **.  And,  whcn 
the  clerk  fo  prcfented  is  diftin£k  from  thc  vicar,  the  redory 
thus  vcftcd  in  him  becomes  what  is  called  ^ftne^ure;  becaufe 
he  hath  no  curc  of  fouls,  having  a  vicar  undcr  him  to  whom 
that  cure  is  committcd  ^  Alfo,  if  the  corporation  which  has 
the  appropriation  is  diftblved,  the  parfonage  becomes  difap- 
propriate  at  common  law ;  becaufe  the  perpetuity  of  perfon 
is  gone,  which  is  nccefrary  to  fupport  the  appropriation* 

In  this  manner,  and  fubjefl:  to  thefe  conditions,  may  appro- 
priations  be  made  at  this  day :  and  thus  were  moft,  if  not  all, 
of  the  appropriations  at  prefcnt  exifting  originally  made;  being 
annexed  to  bifhopricks,  prebends,  religious  houfes,  nay,  evcn 
to  nunneries,  and  certain  military  orders,  all  of  which  werc 
fpiritual  corporations.  At  thc  difTolution  of  monafteries  by 
ftatutes  27  Ilen.  VIII.  c.  28.  and  31  Hen.  VIII.  c.  13.  the 
apflropriations  of  the  fevcral  parfonages,  which  belonged  to 
thofe  refpeftive  religious  houfes,  (amounting  to  more  than  onc 
third  of  all  the  parifhes  in  England  *)  would  have  been  by  the 
rules  of  the  common  law  difappropriated ;  had  not  a  claufe 
in  thofe  ftatutes  intervened,  to  give  them  to  the  king  in  as 
ample  a  manner  as  the  abbots,  Isfe^  formerly  held  the  fame, 
at  the  time  of  their  difTolution.  This,  though  perhaps  fcarcely 
defenfible,  was  not  without  example  ;  for  the  fame  was  donc 
in  formcr  reigns,  when  the  alien  priories  (that  is,  fucR  as 
were  fiUed  by  foreigners  only)  were  difTolved  and  given  to 
the  crown  '.  And  from  thefe  two  roots  have  Jprung  all  the 
lay  appropriations  or  fecular  parfonages,  which  we  now.fce 
in  the  kingdom ;  they  having  been  afterwards  granted  out 
from  time  to  time  by  the  crown  ", 

Thesp  appropriating  corporations,  or-  religious  houfei, 
were  wont  to  depute  one  of  their  own  body  to  perform  divine 
fervice,  and  adminifter  the  facraments,  in  thofe  parifhes  of 
which  the  focicty  was  thus  the  parfon.      Thi?  officiating 

q  Co.  Litt.  46.  t   2  Inft.  584. 

r  Sincrcures  might  alfo  be  created  by  u  Sir  H.  Spclman  (of  tithes,  c.  29.) 

pther  means.     2  Burn.  eccl.  law.  3^7.  fays,  thefe  are  now  called  impropriationsy 

«  Scid.  reviewof  tith.  c.  9*     Spplm,  as  being  im^ro^erlj  in  thc  hands  of  lay- 
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minifter  was  in  reality  no  more  than  a  curate,  deputy,  or  vice- 
gerent  of  the  appropriator,   ahd  therefore  called  vicarius  or 
vicar.     His  ftipend  was  at  the  difcretion  of  the  appropriator, 
who  was  however  bound  of  common  right  to  find  fomebody, 
qui  illi  de  temporalihuSj  epifcopo  de  fpiritualibuSy  debeat  refpott' 
dere  ^,    But  this  was  done  in  fo  fcandalous  a  manner,  and  the 
parifhes  fuffered  fo  much  by  the  negleft  of  the  appropriators, 
that  the  legiflature  was  forced  to  interpofe  :  and  accerdingly  it 
is  ena6led  by  ftatute  1 5  Ric.  11.  c.  6.  that  in  ali  appropriatiohs 
of  cliurches,  the  diocefan  bifhop  fliall  ordain  (in  proportion  to 
tlic  value  of  the  church)  a  competent  fum  to  be  diftributed 
a!Hong  the  poor  pariftiioners  annually  ;  and  that  the  vicarage 
Ihall  hcfi^cicfitly  endowed.  It  feems  the  parifh were  frequently 
fufFerers,  not  only  by  the  want  of  divine  fervice,  but  alfo  by 
withholding  thofe  alms,  for  which,  among  other  purpofes,  the 
payment  of  tithes  was  originally  impofed:  and  therefore  in  thia 
a£l  a  pcnfion  is  diretted  to  be  diftributed  among  the  poor  pa- 
rochians,  as  well  as  a  fufEcient  ftipend  to  the  vicar.     But  he, 
being  liable  to  be  removed  at  the  pleafure  of  the  appropriatorj 
was  not  likely  to  infift  too  rigidly  on  the  legal  fufficiency  of 
the  ftipend :  and  therefore  by  ftatutc  4  Hen.  IV.  c.  12.  it  is 
ordained,  that  the  vicar  fhall  be  a  fecular  perfon,  not  a  mem- 
ber  of  any  religious  houfe  ;  that  he  fhall  be  vicar  perpetual, 
not  removable  at  the  caprice  of  the  monaftery  5   and  that  he 
fliall  be  canonically  inftituted  and  indufted,  and  be  fufBcient- 
ly  endowed,  at  the  difcretion  of  the  ordinary,  for  thefe  three 
cxprefs  purpofes,  to  do  divine  fervicc,  to  inform  the  people, 
^nd  to  keep  hofpitality,     The  endowments  in  confequence 
of  thefe  ftatutes  have  ufually  been  by  a  portion  of  the  glebe, 
or  land,  belonging  to  the  parfonagc,  and  a  particular  fliare  of 
.the  tithes,  which  the  appropriators  found  it  moft  troublefome 
to-coUeft,  and  which  are  therefore  generally  callcd  privy  or 
fmall  tithes  j  the  greater,  or  predial,  tithes  being  ftill  referv- 
ed  to  their  own  ufe.     But  one  and  tlie  fame  rule  was  not  ob- 
ferved  in  the  endowment  of  all  vicarages.     Hence  fome  are 
more  liberally,  and  fome  more  fcantily,  endowed :  and  hence 
the  tithes  of  many  things,  as  wood  in  particular,  are  in  *fome 
parifhes  reftorial,  and  in  fome  vicarial  tithes* 

w  Scld.  tith.  c.  II.  I. 
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The  diftin£Hon  tlierefore  of  a  parfon  and  vicar  is  this  : 
the  parfon  has  for  the  moft  part  the  whole  right  to  iall  the 
ccclefiaftical  dues  in  his  parifh ;  but  a  vicar  has  generally  an 
appropriator  oyer  him,  cntitled  to  the  beft  part  of  the  profits, 
to  whom  be  is  in  eflFeft  perpetual  curate,  with'  a  ftanding 
falary.  Though  in  fome  places  the  vicarage  has  been  con- 
fiderably  augmented  by  a  large  (hare  of  the  great  tithes  ; 
which  augmentations  were  greatly  affifted  by  the  ftatute  29 
Car.  II.  c.  8.  ena£led  in  favour  of  poor  vicars  and  curates» 
which  rendered  fuch  temporary  augmentations  (when  made 
by  the  appropriators)  perpetual. 

The  method  of  becoming  a  parfon  or  vicar  is  much  the 
fame.  To  both  there  are  four  requifites  neceflary :  holy  or- 
ders  \  prefentation ;  inftitution ;  and  induftion.  The  method 
of  conferring  the  holy  orders  of  deacon  and  prieft,  according  to 
the  liturgy  and  canons  *,  is  foreign  to  the  purpofe  of  thefe  com- 
mentaries ;  any  farther  than  as  they  are  neceffary  requifites  to 
make  a  complete  parfon  or  vicar.  By  common  law,  a  deacon, 
of  any  age,  might  be  inftituted  and  indu£):ed  to  a  parfonage  or 
vicarage :  but  it  was  ordained  by  ftatute  13  Eliz.  c.  12.  that 
no  perfon  under  twenty-three  years  of  age,  and  in  deacon's 
orders,  fliould  be  prefented  to  any  benefice  with  cure ;  and  if 
he  were  not  ordained  prieft  within  one  year  after  his  inducr 
tion,  he  fliould  be  tpfofaBo  deprived  :  and  now,  by  ftatute 
13  &  14  Car.  II.  c.  4*  no  perfon  is  capable  to  be  admitted  to 
any  bencfice,  unlefs  he  hath  been  firft  ordained  a  prieft  5  and 
then  he  is,  in  the  language  of  the  law,  a  clerk  in  orders.  But 
if  he  obtains  order^,  or  a  licence  to  preach,  by  money  or  cor- 
rupt  pra£lices  (which  feems  to  be  the  true,  though  not  the 
common,  notion  of  fimony)  the  perfon  giving  fuch  orders  for- 
feits^  40/.  arid  the  perfon  receiving  10/.  and  is  incapable  of 
any  ecclefiaftical  preferment  for  feven  years  afterwards. 

Any  clerk  may  be  prefented  *  to  a  parfonage  or  vicarage; 
that  is,  the  patron,  to  whom  ^he  advowfon  of  the  church 

* 

X  See  «Burn.  ecd.  law.  103«  but  he  muft  tjUce  prieft'8  orders  before 

y  Stat.  31  Elii.  €.  6.  his  adnuiTion.     1  Burn.  103. 
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belongs,  may  offer  his  clerk  to  the  bifliop  of  thc  didcefe  to  bc 
inftituted.  Of  advowfons,  or  the  right  of  prefentation,  being 
a  fpecies  of  private  property,  we  (hall  find  a  morc  convenient 
place  to  treat  in  ihe  fecond  part  of  thefc  commentaries.  But 
when  a  clerk  isprefented,  thebifliop  may  refufehimuponmai^y 
^ccounts.  As,  j.  If  the  patron  is  excommunicated,  and  re« 
mains  in  contempt  forty  days*.  Or,  2.  If  thc  clerkbc  unfit**i 
which  unfitnefs  is  of  feveral  kinds.  Firft,  with  regard  to  his 
perfon j  as  if  he  be  a  baftard,  an  outlaw,  an  excommunicatc,  m 
alien,  under  age,  or  the  like  ^.  Next,  with  regard  to  his  faith 
or  morals  j  as  for  any  particular  herefy,  or  vicc  that  is  malum 
infe :  but  if  the  bifliop  alleges  only  m  generals,  as  that  he  is 
Jchifmaticus  inveteratusy  or  objefts  a  fault  that  is  malum  prohihi^ 
tum  merely,  as  haunting  taverns,  playing  at  unlawful  games, 
or  the  like;  it  is  not  good  caufe  of  refufal'*.  Or,  laftly,  thc 
clerk  may  be  unfit  to  difcharge  the  paftoral  ofiice  for  want  of 
leaming.  In  any  of  whichcafesthe  bifliopmayrefufe  the  clerk. 
In  cafethe  refufal  is  for  herefy,  fchifm,  inability  of  learning,  or 
other  matter  of  ecclefiaftical  cognizance,  there  the  bifliopmuft 
give  notice  to  the  patron  of  fuch  his  caufe  of  rcfufal,  who, 
being  ufually  a  layman,  is  not  fuppofed  to  havc  knowledgc 
of  it ;  elfe  he  cannot  prefent  by  lapfe :  but,  if  the  caufc  bc 
temporal,  there  he  is  uot  bound  to  give  noticc  *. 

If  an  a£tion  at  law  be  brought  by  the  patron  againft  the 
hifliop  for  refuGng  his  clerk,  the  bifliop  muft  aflign  the  caufe. 
If  the  caufe  be  of  a  temporal  nature  and  the  fa£t  admittcd» 
(as,  for  inftance,  outla^^Ty)  the  judges  of  the  king^s  courtft 
muft  determine  it's  validity,  or,  whether  it  be  fufScient  caufc 
of  refufal :  but  if  the  fa£):  be  denied,  it  muft  be  dctcrmined 
by  a  jury.  If  the  caufe  be  of  a  fpiritual  nature,  (as,  hcrefy, 
particularly  alleged)  the  fad  if  denied  fliall  alfo  bc  deter« 
mined  by  a  jury ;  and  if  the  fa£):  be  admittcd  or  found,  thc 
court  upon  confultation  and  advice  of  learned  divines  fliall 
decide  it^s  fufliciency  ^  If  the  caufe  bc  want  of  learning,  thc 
);>ifliop  need  not  fpecify  in  what  points  thc  clerk  is  deficient, 

a  %  Roll.  Abr.  355.  4  5  Rep.  58. 
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but  only  allege  that  he  is  deficient « :  for  the  ftatute  9  Edw.  IL 
'  ft.  I.  c.  13.  is  exprcfs,  that  the  expniimtion  of  tbe  fitnefs  of 
3  perfon  prefented  to  a  benefice  belongs  to  the  eccl'  'aftical 
judge.  But  ^ecaurb  it  would  be  nugatory  in  this  cafe  to  de- 
mapd  the  realon  of  refufal  from  the  ordinary,  if  the  patron 
were  bound  to  abide  by  his  determination,  who  has.already 
prottounced  his  clerk  unfit ;  therefore,  if  the  bifliop  returns 
the  clerk  to  be  minus  fiifficiens  tn  Hteratura^  the  gourt  ftiall  write 
to  tlie  mctropolitan,  to  rc-examine  him,  and  certify  his  qua- 
lifications  ;  which  certificate  of  the  archbiftiop  is  finaP» 

1f  the  biftiop  hath  no  obje£bions,butadmits  the  patron'spre- 
{entation,  theclerk  fo  admitted  is  next  to  be  inftituted  by  him  ; 
•which  is  a  kind  of  inveftiture  of  the  fpiritual  part  of  the  bene- 
fice:  for  by  inftitutiorf  the  care  of  the  fouls  of  the  parifli  is 
committed  to  the  chargeof  the  clerk.  When  a  viear  is  inftitut- 
cd,he  (befides  the  ufual  forms)  takes,  if  requiredby  the  biftiop, 
an  oath  of  perpetual  rcfidencc;  for  the  maxim  of  lawis,  that 
vicariiii  non  hahet  vicarium:  and,  as  the  non-refidcnce  of  the 
appropriators  was  the  caufe  of  the  perpetual  eftablifliment  of 
vicarages,  the  law  judges  it  very  improper  forthem  to  defeat 
the  end  of  their  conftitution,  and  by  abfence  to  create  the  very 
mifchief  whichthey  werc  appointed  to  remedy:  efpecially  as, 
if  any  profits  are  to  arife  from  putting  in  a  curate  and  living 
at  a  diftance  from  the  parini,  the  appropriator,  who  is  the  real 
'  parfon,  has  undoubtedly  the  elder  title  to  them.     When  the 
'  ordinary  is  alfo  the  patron,  and  confers  the  living,the  prefent- 
ation  and  inftitution  are  one  and  the  fame  aft,  and  are  called 
^  collation  to  a  benefice.  By  inftitution  or  coUation  the  church 
is  full,  fo  that  there  caa  be  no  frcfli  prefentation  till  another 
'  vacancy,  at  leuft  in  the  cafe  of  a  common  patron ;  but  the 
.church  is  not  full  againft  the  king,  till  induftion:  nay,  even 
if  a  clerk  is  inftituted  upon  the  king's  prefentation,  the  crown 
may  revoke  it  before  induftion,  and  prefent  another  clerk  *. 
Upon  inftitution  alfo  the  clerk  may  enter  on  the  parfbnage 
houfe  and  glebe,  and*take  the  tithesv  but  he  cinnot  grantor 
let  them,  or  bring  an  aftion  for  them,  till  iuduftion. 

g  5  Rep.  58.  3  Lev.  313,  i  Co.  Litt,  344. 

^  %  Inii.  632. 
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Induction  is  performed  by  a  mandate  from  the  bifliop  to 
tbe  arch-deacon,  who  ufually  iflues  out  a  precept  to  other 
clcrgymen  to  perform  it  for  him.  It  is  done  by  giving  thc 
clerk  corporal  poffeffion  of  the  church,  as  by  holding  the 
ring  of  the  door,  tolling  a  bell,  or  the  like ;  and  is  a  form 
required  by  law,  with  intent  to  give  all  the  parifhioners  due 
notice,  and  fufficient  certainty  of  their  new  minifter,  to 
whom  their  tithes  are  to  be  paid.  This  therefore  is  the  in- 
veftiture  of  the  temporal  part  of  the  benefice,  as  inftitution 
is  of  the  fpiritual.  And  when  a  clerk  is  thus  prefented,  in- 
ftituted,  and  indu£ted  ihtb  a  reftory,  he  is  then,  and  not  be- 
fore,  in  fuU  and  complete  poffeffion,  and  is  called  in  law/^r- 
Jona  imperfondtay  or  parfon  imparfonee  ^. 

The  rights  of  a  parfon  or  vicar,  in  his  tithes  and  ecclefiaf- 
tical  dues,  fall  more  properly  undpr^the  fecond  book  of  thefe 
commentaries:  and  as  to  his  dutie^  they  are  principally  of 
ecclefiaftical  cognizance ;  thofe  only  exccpted  which  arcHiaid 
upon  him  by  ftatute.  And  thofe  are  indeed  fo  numerous,  that 
:it  is  iniprafticable  to  recite  them  here  with  any  tolerablc 
concifenefs  or  accuracy.  Someof  themwemay  remark,  as  they 
arife  in  the  progrefs  of  our  inquiries,  but  for  the  reft  I  muft 
refer  myfelf  to  fuch  authors  as'"havp  compiled  treatifes  ex- 
prefsly  upon  this  fubjeft  ^  I  (hall  only  juft  mention  the  ar- 
ticle  of  ifefidence,  upon  the  fuppofition  of  which  the  law  doth 
ftile  every  parochial  minifter  an  incumbent.  By  ftatute 
21  Hen.  VIII.  c.  13.  perfons  wilfuUy  abfenting  themfelves' 
from  their  benefices,  for  one  month  together,  or  twa  months 
in  the  year,  incur  a  penalty  of  5  /.  to  the  king,  and  5  /.  to  arf^ 
perfon  that  will  fue  for  theTame:  except  chaplains  to  the  king, 
or  others  therein  mentioned  "',  during  their  attendance  in  the 
houfliold  of  fuch  as  retain  them  :  and  alfo  except  "  all  heads  ^ 
of  houfes,  magiftrates,  and  profeflbrs  in  the  univerfities,  and 
all  ftudents  under  forty  yearsof  ^ge  refiding  there,  bonafide^ 

k  Co.  Litt.  300.  man^s  laiu,  publiihed  under  the  name  of 

1  Thefe  «re  very  numerous :  but  there  Dr.  Watfon,  but  compiled  by  Mr  Place 

are  few  which  can  be  relied  on  with  cer-  a  barrifter. 

tainty.  Among  thefe  are  biihop  Gib-         »»  Stat.  25  Hen.  VIII.  c.  16.  33 

^on'8  codeXfVr.  Burn^s  ecclefiaftica!  /aw,  Hen.  VIII.  c.  z8. 

jjtfi4  thc  earlier  cdiuow  of  thcclerp^        n  3tat,  z8  Hpa,  VIII.  €,13. 
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for  (ludy.  Legal  reddence  is  not  only  in  the  parifli^  butalfo 
in  the  parfonage  houfe,  if  therc  be  one :  for  it  hath  been  rc- 
folved ^,  that the ftatute  intended refidence» notonly for  ferv- 
ing  the  cure,  and  for  hofpitality ;  but  alfo  for  maintaining  the 
houfe^  that  the  fuccefibr  alfo  may  keep  hofpitality  there :  and^ 
]f  there  be  no  parfonagc  houfC)  it  hath  been  holden  that  the 
incumbent  is  bound  to  hire  one,  in  the  fame  or  fome  neigh-^ 
bouring  parifh  (^),  to  anfwer  thc  purpofes  of  rcfidence.  For 
the  morc  cflFeftual  promotion  of  which  important  duty  among 
the  parochial  clergy,  a  provifion  is  made  by  the  ftatute  17 
Geo»  IIL  c.  53,  for  raifing  money  upon  ecclefiaftical  bcnc- 
iices,  to  bc  paid  ofF  by  annually  decrcafing  inftallments,  aivi 
to  be  expended  in  rebuilding  or  repairing  thc  houfes  bclong-» 
ing  to  fuch  benc6ce$» 

We  have  feen  that  therc  is  but  one  way,  whereby  one  may 
tccome  a  parfon  or  vicar  :  thcre  are  many  ways,  by  which  one 
may  ceafc  to  be  fo.  i.  By  death.  2.  By  cefiion,  in  taking 
another  bencfice.  For  by  ftatutc  21  Hen.  VIII.  c.  13.  if  any 
onchaving  a  beuefice  of  8/.  per  annumy  or  upwards  (accord- 
ing  to  the  prefent  valuation  in  the  king's  books  p,)  accept»^ 
any  other,  thc  firft  Ihall  be  adjudged  void,  imlefs  he  obtains 
a  difpenfation  5  vhich  no  pne  is  entitled  to  have,  but  thc 
chaplains  of  the  king  and  others  therein  mentiqned,  the  bre- 
thren  and  fons  of  lords  and  knights,  and  do£tors  and  bache- 
lors  of  divinity  and  law,  admitted  by  the  univerfities  of  this^ 
realm.  And  a  vacancy  thus  made,  for  want  of  a  difpenfation, 
is  called  feffion.  3.  By  confecration  5  for,  as  was  mentioned 
bcfore'',  when  a  clerkis  promoted  to  a  biflioprick,  all  his  othq: 

•  6  Rep.  21.  %  pagc  383. 

f  Cro.  Car.  456. 


(p)  [In  the  cafe  of  Wilkinfon  qui  tam  againft  AUot,  EaSer 
term>  16  Geo.  III.  B,  R,  reportcd  in  Cowper's  Reports,  429, 
it  was  adjudged,  that  if  there  be  no  parfonage-houfe,  that  is  no 
cxcufe  for  the  incumbent's  refiding  out  of  the  parifh ;— that  the 
Ibatute  of  non-re£dence  is  a  beneficial  law,  and>  though  a  penal 
one,  has  received  a  ftrid  conftrudton  ac^ainft  fuch  as  have  ofFend- 
ed;— andthat,  though  there  be  no  parTonage-houfe,  yet  thepro- 
vifion  of  thc  ftatute  muft  be*performed  cy  presy  aod  therefbre  he 
muft  rejide /omeivhere  in  the  parijh^] 

prcfer- 
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preferments  are  void  the  inftant  that  hc  is  confecrated.  But 
thcre  is  a  method,  by  the  favour  of  the  crown,  of  holding 
fuch  livingsiV/  commendam.  CQmmenda,  or  ecclejta  commendata^ 
is  a  living  commended  by  the  crown  to  the  care  of  a  clcrk^ 
to  hold  till  a  proper  paftor  is  provided  for  it.  This  may  be 
temporary  for  one,  two,  or  tliree  years  \  or  perpetual :  be- 
ing  a  kind  of  difpenfation  to  avoid  the  vacancy  of  the  living, 
iind  is  called  a  commenda  retinere»  '  There  is  alfo  a  commenda 
rectperej  which  is  to  take  a  benefice  de  novoy  in  the.bilhop'$ 
own  gift,  or  the  gift  of  fome  other  patron  confenting  to  thc 
famc ;  and  this  is  the  fame  to  him  as  inftitution  and  induc- 
tion  are  to  another  clerk  \  4.  By  refignation.  But  this  is  of 
no  avail,  tiii  accepted  by  thc  ordinary ;  into  whofe  hands  thc 
refignation  muft  be  made^  By  deprivationj  eithcr,  firft^ 
by  fcntcnce  declaratory  in  the  eccleCaftical  courts,  for  fit 
and  fufiicicnt  caufes  allowcd  by  thc  common  law ;  fuch  aS' 
attainder  of  treafon  or  felony  f,  or  conviftion  of  other  infa- 
mous  crime  in  the  king^s  courts ;  for  herefy,  infidelity  %  grof$ 
immorality,  and  the  like :  or,  fecondly,  in  purfuance  of  di- 
vers  vpenal  ftatutes,  which  declare  tlie  benefice  void,  for  fomc 
iionfeafancc  or  negleft,  or  elfe  fome  maiefeafance  or  crime. 
As,  for  fimony* ;  for  maintaining  gny  do£lrinc  in  derogation 
of  the  king's  fupremacy^  or  of  the  thirty-nine  articies,  or  of 
thc  lx)ok  of  common-praycr  ^  ;  for  ncgic£ling  aftcr  inftitu- 
tion  to  rcad  thc  liturgy  and  articics  in  thc  church,  or  make 
thc  dcclarations  againft  popery,  or  take  thc  abjuration  oath"; 
for  ufing  any  other  form  of  praycr  th^n  the  iiturgy  of  tlie 
church  of  England  ^  ;  or  for  abfenting  himfelf  fixty  days  ia 
onc  year  from  a  beneficc  bel^nging  to  a  popifli  patron,  to 
which  thc  clerk  was  prefentcd  by  cither  of  the  univerfities  *  ^ 
in  all  which  and  fimilar  cafcs^  the  beneficc  is  ipfofaSlo  void, 
without  any  formal  fentence  of  deprivation- 

VI.  A  CURATE  is  the  loweft  degree  in  thc  church ;  being 
in  the  famc  ftate  that  a  vicar  was  formerly,  an  ofiiciating  tcm- 

9  Hob.  144.  M  Stat.    13  Eli2.  c.  iz.  14  Car.  11« 

f  Cfo.  Jac.  198.  c.  4.  I  Gco.  I.  c.  6. 

i  Dytt,  108.  Jenk.  210.  "»  Stat.   1  Elia.  c.  2. 

«  Fit2.  Mr,  t.  rriaL  54.  x  Stat.  i  W.  &  M.  c.  26. 

t  Stat.  31  £liz.  c.  6.  12  Aiin.  c.  12.         Y  6  Rdp.  2^^  ^o. 

VSftilt.  X  £ll2*6. 1.1(2.  J3  Eliz.c.12. 
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porary  minifter,  inftead,  of  the  proper  incumBent.  Thougb 
there  are  what  are  called  perpetual  curzcitSf  where  all  the 
tithes  are  appropriated,  and  no  vicarage  endowed,  (being  for 
fome  particular  reafons  *  exempted  from  the  ftatute  of  Hen,. 
IV.)  but,.  inftead  thereof,  fuch  petpetual  curate  is  appointed 
by  the  appropriator.  With  jegard  to  the  other  fpecies  of  cu- 
rates,  they  are  the  objefts  of  fome  particular  ftatutes,  which 
ordain,  that  fuch  as  ferve  a  church  during  it's  vacancy  ftiall 
be  paid  fuch  ftipend  as  the  ordinary  thinks  reafonable,  out  of 
the  profits  of  the  vacancy  ;  or,  if  that  be  not  fufficient,  by 
the  fucceffor  within  fourteen  days  after  he  takes  poffeflion  *: 
and  that,  if  any  reftor  or  vicar  nominates  a  curate  to  the  or- 
dinary  to  be  licenced  to  ferve  the  cure  in  his  abfence,  the  or-^ 
dinary  ftiall  fettle  his  ftipend  uQder  his  hand  and  feal^  not 
exceeding  50  /.  per  annum^  nor  lefs  than  20  /.  and  on  faiiufQ 
of  payment  may  fequefter  the  profits  of  the  benefice  ^. 

Thus  much  of  the  clergy,  properly  fo  called.  There  are 
alfo  certain  inferior  ecclefiaftical  officers  of  whom  the  com- 
mon  law  takes  notice  s  and  that,  principally,  to  affift  the  ec- 
clefiaftical  jurifdidion,  where  it  is  deficient  in  powers.  On 
which  officers  I  ftiall  make  a  few  curfory  remarks. 

VIL  Churchwardens  are  the  guardians  or  keepers  of 
the  church,  and  reprefentatives  of  the  body  of  the  parifti  % 
They  are  fometimes  appointed  by  the  minifter,  fometimes  by 
the  parifli,  fometimes  by  both  together,  as  cijftom  direfts. 
They  are  taken, "  in  favour  of  the  church,  tcf  be  for  fome 
purpofes  a  kind  of  corporation  at  the  common  law  ;  that  is, 
they  are  enabled  by  that  name  to  have  a  property  in  goods 
and  chattels,  and  to  bring  a£l:ions  for  them,  for  the  ufe  and 
profit  of -the  parifh.  Yet  they  may  not  wafte  the  church 
goods,  but  may  be  removed  by  the  parifti,  and  then  called  to 
account  by  a£lion  at  the  common  lawj  but  the.re  is  no  method 
of  calling  them  to  account,  but  by  fi^rft  removing  them ;  for 
none  can  legally  do  it,  but  thofe  who  are  put  in  their  place. 
As  to  lands,  or  other  real  property,  as  the  church,  church- 


3  I  Burn.  eccl*  law.  427. 
a  Stat.  28  Hen.  VIII.  c.  ii, 
^  Stat.  12  Ann.  fl.  2«  c»  12» 


c  In  Swedien  they  have  fimllar  offi- 
cerSy  whom  they  call  kiorckiowarlandts* 
Stiernhook.  /.3»  c,.  7« 

yard. 
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yard,  Ss^r,  tliey  have  no  fort  of  intereft  therein ;  but  if  any 
damage  is  done  thereto,  the  parfon  only  or  vicar  (hall  have' 
the  aftion.  Their  office  aifo  is  to  repair  the  church,  and 
make  rates  and  levies  for  that  purpofe :  but  thcfe  are  re- 
coverable  only  in  the  ecclefiaftical  court.  They  are  alfo 
^  joined  with  the  overfeers  in  the  care  and  maintenance  of  the 
poor.  They  are  to  levy  "*  a  fhiiiing  forfeiture  on  all  fuch  as 
do  not  repair  to  cturch  on  fundays  and  holidays,  and  are 
empowered  to  keep  all  perfons  orderly  while  there ;  to  which 
end  it  has  been  held  that  a  churchwarden  may  juftify  the 
puUing  ofF  a  man's  hat,  without  being  guilty  of  either  an 
aflault  or  trefpafs*.  There  are  alfo  a  multitude  of  other 
petty  parochial  powers.  committed  to  their  chatge  by  divers 
afts  of  parliament^ 

VIII.  Parish  clerks  and  fextons  are  alfo  regarded  by  the 
Common  law ;  as  perfons  who  have  freehqlds  in  their  ofBces  ; 
and  therefore  though  they  may  be  punifhed,  yet  they  cannot 
be  deprived,  by  ecclefiaftical  cenfures  ^.  The  parifh  clerk 
was  formerly  very  frequently  in  holy  orders,  and  fome  are  fb 
to  this  day.  He  is  generally  appointed  by  the  incumbent, 
but  by  cuftom  may  be  chofen  by  the  inhabitants  ;  and  if  fuch 
cuftom  appears,  the  court  of  king's  bench  will  grant  a  mafh' 
damus  to  the  arch-deacon  to  fwear  him  in,  for  the  eftablifh- 
xnent  of  th^  cuftom  turns  it  into  a  temporal  or  civil  right  \ 

(!  Stat.  I  Eiiz.  c.  2.  Burn,  tit.  cburcb,  cburcbwardiMS^  vi* 

«  I  Lcv.  I96#  Jitations, 
f  See  Lambard  of   churchwardens»        g  2  Roll.  Abr.  234« 
at  the  end  of  hii  tirenarcba  3  aod  Dr        ^  Cro.,  Car.  589. 
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CHAPTER    THE    TWELFTH. 


OF    THE    CiyiL    STATE. 


THE  lay  part  of  his  majeft/s  fubje£ts,  or  fuch  of  the 
people  as  are  not  comprehended  under  the  denomina"» 
lion  of  clergY)  may  l^e  divided  into  three  diftin£t  ftatesj  the 
civilj  the  military,  and  the  maritime» 

That  part  of  the  nation  which  falls  under  our  firft  an<£ 
snoft  comprehenfive  divi/ion^  the  civil  ftate,  includes  all  or«» 
ders  of  men  from  the  higheft  nobleman  to  the  meaiieft  pca- 
fant,  that  aire  not  included  under  either  our  former  divifion, 
of  clergy,  or  under  one  of  the  two  latter,  the  military  and 
maritime  ftates:  artd  it  may  fometimes  include  individuals  of 
the  other  three  orders ;  fmce  a  nobIcman>  a  knight,  a  gen<* 
tleman,  or  a  peafant,  may  become  either  a  divine,  a  foldierj 
'  or  a  feaman. 

The  civil  ftate  confifts  of  the  nobility  and  the  common- 
alty.  Of  thc  nobility,  the  peerage  of  Great  Britain,  or  lords 
tcmporal,  as  forming  (together  with  the  bifhops)  one  of  the 
fupreme  branchcs  of  the  legiflature,  I  havc  before  fufficiently 
fpoken :  we  are  here  to  confider  them  according  to  their  fc- 
Ycral  degrees,  or  titles  of  honour. 

All  degrees  of  nobility  and  honour  are  derived  from  thc 
king  as  their  fountain  * :  and  he  may  inftitute  what  new  titles 
he  pleafes.  Hence  it  is  that  all  degrees  of  nobility  are  not  of 
cqual  antiquity.  Thofe  now  in  ufe  arc  dukes,  marquefles^ 
carls,  vifcounts  and  barons  ^» 

•  4  Inft.  363«  fequent  Introduaion  into  this  IHand,  fe^ 

^  For  thc  orijinal  of  thefe  titlca  on    Mr  Seldca's  titlu  of  bonour, 
thc;  coniinent  of  £un>pe,  and  tbeir  fub- 

13  I-  A  dukt 


I.  A  dtitef  though  he  be  with  nsi^  in  refpeCl  of  kis  thle 
•f  nobility,  inferior  in  point  of  antiquity  to  ihany  othersf 
yet  is  fuperior  to  all  of  them  in  Irank  ^  his  being  the  firii 
title  of  dignity  after  th«  royal  family  ^.  Amoiig  the  Saxons 
the  Latin  name  of  dukes,  ikcis^  is  very  frequent^  and  fig-^ 
gified)  as  among  th^  Romans^  the  eommanders  or  leadert 
of  their  armies,  vvhom  in  their  own  language  they  calledr 
p^l\tz9pi^'y  and  in  the  laws  of  Henry  I  (as  tranflated  bf 
Lambard)  we  find  them  called  heret9chiu  But  ifter  the  Nor-' 
man  conquefti  which  changed  the  military  polity  of  the  na* 
tion,  the  kings  themfelves  continuing  for  many  generations 
duhes  o(  N^ormandy,  they  would  not  honour  any  fubjeds 
with  the  title  of  duke^  till  the  time  of  Edward  III ;  vrhop, 
clakning  to  be  king  of  France,  and  thereby  lofing  the  ducal 
in  the  royal  dignity,  in  the  eleventh  year  of  his  reign  created 
his  fon,  Edward  the  black  prince,  duke  of  Comwall :  and, 
many,  of  the  royal  family  efpecially,  were  afterwatds  raifed 
to  the  like  honour.  However,  in  the  reign  of  queen£li« 
^abeth,^.  D,  15?^%  thewhole  order  became  utterly  ex- 
tinSt ;  but  it  was  revived  about  fifty  years  afterwards  by  het 
fucceflbr,  who  was  remarkably  prodigal  of  hoilours^  in  the 
perfon  of  George  Villiers  duke  of  Buckingham* 

a.  A  mafque/Sfiftarchhi  is  the  neict  degree  of  nobility.  His 
dfiice  fotmerly  was  (for  dignity  and  duty  were  nevcr  feparated 
by  our  anceftors)  to  guard  the  ftotitiers  and  limits  of  the 
kingdom ;  which  were  called  the  marches,  from  the  teutonic 
wordi  marche^z  limit:  fuch  as^  in  particular,  were  the  marche^ 
o£  Wales  and  Scotland^  while  each  cootinued  to  be  an  ene- 
itiy*s  country.  The  perfons,  who  had  command  tbere,  were. 
called  lords  m^rchers^  or  marquefles ;  whofe  authority  was 
abolHhed  by  ftatute  a?  Hen.  Vlll.  c»  37 :  though  the  title 
had  long  before  been  made  a  mere  enfign  of  honour ;  Ro- 
bert  Vere,  earl  o£  Oxford,  being  createdmarquefs  o£  Dublin^. 
by  Richard  II  in  the  eighth  year  of  his  reign  ^ 

c  Camden.  Britan.  tiuttdmei*  cotintry*     Seld.  tit.  lipii.  9%  i.  12. 

4  This  18  j^pdrently  derived  from        ^  Camden..  Britan.  tlt.  «rdUtts,  Spel« 

tht  fuat  root  ai  the  Gerro«i  t)ttt?0{p,  ma4.  Glof,  191«^  ^ 
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r  3*  An  Aif/  ig  a  title  of  nobility  A>  atitiem^  thst  if^  ^rigihal 
^aimot  dearly.be  traced  out.  Thus  mach  feemd  tolerabif 
oertain :  diat  among.the  Saxon»  they  irere  caHed ea/dofmen^ 
ficj^clder  meHy  fignifying  the  faitte  VLsfinhrox/enator  among' 
theRomans;  and  alfo^^V^m^,  becanfe  they  had  eaeh  of 
lliem  the  ctvil  go?emnfieftt  o(  a  fereral  ^ifion  or  fbire.  Ott 
llie  hTifption  of  the  Danes,  they  chamged  the  name  to  eorlef^ 
trhieh,  aceording  to  Camden>^,  figmfe^thefame  intheiiT 
Isnguage.  In  Latin  they  are  called  emites  (a  titlp  firft  ufe^ 
in  die  empire)  from  being  the  king^s  attendants  i  **  afmttatt 
•*  nomenfumfferuntj  reges  enhn  talesfiii  affoctdnt  K^  "After  thtf 
Norman  conqueft  they  were  for  fome  timc  called  counts  ct 
amntees^  from  the  French  j  but  they  did  not  long  retaih  that 
name  thcmfdves,  though  thcir^fhires  are  from  thcnce  called 
«ounties  to  this  day.  The  name  of  earls  or  comites  is  now  be- 
Comt  a  mere  title,  thcy  lianring  nothing  to  do  with  the  govem- 
.  ment  of  the  county  5  which,  as  has  been  more  than  oncd  ob- 
ferved,  is  now  entirely  dcvolvcd  oh  the  {herifF,thecarrsdeputy^ 
or  vice^omes.  In  writs>  and  commiffions,  and  other  formal  in- 
firuments,  the  king,  when  he  mcntions  any  pecr  of  the  dcgrec' 
df  an  earl,  ufually  ftilcs  him  **  tnifty  and  well  beloved  n?^/?  .•** 
an  appellation  ais  antient  as  the  reign  of  Henry  IV :  who  be- 
ing  either  by  his  wife,  Jus  mother,  or  his  fifters»  aftually  re-^ 
lated  or  allied  to  every  earl  then  in  the  kingdomy  artfuUy  and 
f  onftantly  acknowlegcd  that  connexion  in  ^\  his  lctters  and 
other.public  a£ts  :  fron^  whence  the  ufage  has^  defcended  ta: 
his  fucceilbrS)  though  the  reafon  has  long  ago  failed.       -     • 

4.  The  name  of  vice^comes  or  vifcount  was  aftcrwards 
made  ufe  of  as  an  arbitrary  title  of  honour,  without  any  flia- 
dow  of  office  pertaining  to  it  by  Henry  the  fixth  5  when,  in 
the  eighteenth  year  of  his  rcign,  he  created  John  Beaumont  a 
peer,  by  the  name  of  vifcounl  Beaumont,  which  was  the  firft 
inftance  df  the  kind  *. 

5.  A  baron\  is  the  moft  general  and  univerfal  title  of  no- 
bility  j  for  originally  every  one  of  tbe  peers  of  fuperior  rank 

R  Btitan»  tit»  ordines.  l  %  Inft.  5.  ,   , 
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liad  alfo  ^barony  annexed  to  his  other  titles*..  But  it  hath 
Tomdtimes  happened  that,  when  ian  antient  baron  hath  beefi 
taifed  t6  a  fteW  degtee  of  peerage,  in  the  cburfe  of  a  few  ge- 
heratioiis  thc  two  titles  haxd  defcended  differently ;  one  per- 
liaps  to  the  mal6  defcendants,  the  other  to  the  heirs  general ; 
'>xrhereby'  the  earldom  ot  other  fuperior  title  h»th  fubfifted 
Vrithdut   a  barony  i   attd  there  are  alfo  modern  inftances, 
Where  earls  and  vifcounts  have  been  created  without  annex- 
ing  a  barony  to  their  othei'  honours :.  fo  that  now  Ihe  rulc 
doth  not  hold  univerfally,  that  all  peers  are  barons.  The  ori- 
ginal  and  antiquity  of  baronies  have  bccafioned  great  inquiries 
hmong  our  Englifli  antiquaries.     The  moft  probable  opinion 
ieems  to  "be,  that  they  were  the  fame  with  our  prefent  lords 
of  manors ;  to  which  the  name  of  court  baron  (which  is  the 
Iord's  coiirt,  and  incident  to  cvery  manor)  gives  fome  co\in- 
tenance,  It  may  be  coUefted  from  king  John's  magm  carta  '^ 
that  originally  ail  lords  of  manors,  or  barons,  that  held  of 
the  king  in  capite^  had  feats  in  thegreat  council  or  parlia* 
ment :  till  about  the  reign  of  that  prince  the  conflux  of  tbei^ 
became  fo  largc  and  troublefome,  that  the  king  was  obliged 
to  divid^  them,  and  fummon  only  the  greater  barons  in  per- 
fon ;  leaving  the  fmall  ones  to  be  fummoned  by  the  flierifii 
and  (as  it  is  faid)  to  fit  by  reprefcntation  in  another  houfe  ; 
which  gave  rife  to  the  fcparation  of  the  two  houfes  of  parlia- 
mcnt  °*.     By  degrees  the  title  came  to  be  'confincd  to  th« 
greater  barons,  or  lords  of  parliament  only ;  and  there  werc 
110  other  barons  among  the  peerage  but  fuch  as  were  fummon- 
'  cd  by  writ,  in  refpeft  of  the  tenure  of  their  lands  or  baronies^ 
till  Richard  the  fecond  firft  made  it  a  mere  title  pf  honour, 
by  conferring  it  on  divers  perfons  by  his  letters  patent  °. 

Having  made  this  fliort  inquiry  into  the  original  of  oulr 
feveral  degrees  of  nobility,  I  fliall  next  confider  the  manner 
in  which  they  may  be  created.  Thc  right  of  peerage  feemg 
to  have  becn  originally  territorial ;  that  is,  annexed  to  landsj 
honors,  caftlcs,  manors,  and  the  lik^,  the  proprietors  and  po& 
fefibrs  of  which  werc  (in  right  of  thofe  eftates)  dlowcd  to  bt 

^  7.  Inft.  5^  6.  of  hon.  2.  5.  21. 
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peers  of  the  realm,  aud  were  fummoned  to  parliament  to  do 
fuit  and  fervice  to  their  fovereign :  ahd,  vtrhen  the  land  was 
alienated^  the  dignity  pafled  with  it  as  appendant.  Thus  the 
bifhops  (lill  fit  in  the  houfe  of  lords  in  right  of  fucceflion  ta 
certain  antient  baronies  annexed,  or  fuppofed  to  be  annexed, 
%o  their  cpifcopal  lands  °  :  and  tbus,  in  1 1  Hen.  VI,  tlie  pot- 
feflion  of  the  caftle  of  Anmdel  was  adjudged  to  confer  an 
earldom  on  it's  pofleflbr  ^.  But  afterwards,  when  alienations 
grew  to  be  frequent,  tlie  dignity  of  peerage  was  coniined  to 
the  lineage  of  the  party  ennobled,  and  inftead  of  territorial 
became  perfonal.  A^ual  proof  of  a  tenure  by  barony  be- 
came  no  longer  neceflary  to  conftitute  a  lord  of  parliameQt ; 
but  the  record  of  the  writ  of  fummons  to  him  or  his  ancei^ 
tors  was  admitted  as  a  fuflicient  evidence  of  the  tenure. 

Peers  are  now  created  either  by  writ,  or  by  patent :  for 
thofe  who  claim  by  prefcription  muft  fuppofe  either  a  writ  or 
patent  made  to  their  anceftors  ;  though  by  length  of  time  it  is 
loft.  The  crcation  by  writ,  or  the  king^s  letter,  is  a  fummon^ 
to  ^lttcnd  the  houfe  of  peers,  by  the  ftile  and  title  of  that  ba- 
tony,  which  the  king  is  pleafed  to  confer :  that  by  patent  is 
a  royal  grant  to  a  fubjedi  of  any  dignity  and  degree  of  peer* 
tige.  The  creation  by  writ  is  the  rtore  antient  way  5  but  a 
man  is  not  ennobled  thereby,  unlefs  he  aftually  take  his  feat 
In  thc  houfe  of  lords :  and  fome  are  of  opinion  that  there  muft 
be  at  leaft  two  writs  of  fummonsj  and  a  fitting  in  two  dif- 
tinft  parliaments^  to  evidence  an  hereditary  barony  "^ :  and 
therefore  the  moft  ufual,  bccaufe  the  fureft,  way  is  to  grant 
the  dignity  by  patent,  which  enures  to  a  man  and  his  heir^ 
according  to  the  limitations  thereof,  though  he  never  him- 
felf  makes  ufe  of  it '.  Tet  It  is  frequent  to  call  up  the  eldeft 
Ibn  of  a  peeir  to  the  houfe  of  lords  by  writ  of  fummons,.  ia 
the  name  of  his  father's  barony :  becaufe  in  tliat  cafe  there  19 
no  danger  of  his  children*s  lofing  the  nobility  in  cafe  he  nc- 
ver  takes  his  feat ;  for  they  will  fucceed  to  their  grandfather. 
Creation  by  writ  has  alfo  one  advantage  over  that  by  patent : 
for  a  perfon  created  by  writ  hold^  the  dignity  to  him  and  bis 

•  Glan.  /.  7»  <•.  t.  *1  Whitdocke  of  parl*  cb»  114. 
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^«rtrx,  without  any  words  to  that  purport  ih  the  writ;  but  iri 
letters  patent  there  muft  be  words  to  direft  the  inheritancC," 
•clfe  the  dignity  enures  ojily  to  the  grantee  for  life  •.  For  %. 
man  or  woman  mky  be  created  noble  for  their  own  Ilves,  and 
the  dignity  nofdefcend  to  their  heirs  at  all,  or  defcend  only 
to  fome  particular  heirs  :  as  where  a  peerage  is  limited  to  21 
mj^i,  and  the  heirs  male  of  his  body  by  Elizabeth  his  prefenX 
lady,  and  not  to  fuch  heirs  by  any  former  or  future  wife. 

« 

.  Lbt  us  next  takc  a  view  of  a  few  of  the  principal  incidents 
sttteuding  the  nobility,  cxclufive  of  their  capacity  as  members 
of  parliatnent,  and  as  hercditary  counfellors  of  the  crown  ; 
both  of  which  wc  havc  before  confidcred.  And  firft  we  muft 
obferve,  that *in  criminal  cafes  a  nobleman  ih^Hbc  tried  by 
his  pecrs.  The  great  are  always  obndxious  to  popular  envy ; 
were  they  to  be  judged  by  the  people,  they  might  be  in  dari- 
gcr  fromthe  prejudice  of  their  judgcs;  and  would  moreover 
ke  dcprived  of  thc  privilege  of  the  meaneft  fubjefts,  that  of 
being  tried  by  their  cquals,  which  is  fecured  to  ali  the  rc;ilm 
by  tnagna  cartay  c.  29.  It  is  faid,  that  this  does  not  extend 
to  bifhops :  who,  though  tliey  are  lords  of  parliament,  and 
fit  therc  by  virtue  of  their  baronies  which  they  \i0\iijt4re  eccU" 
Jlae^  yct  are  not  cnnobled  in  blood,  and  confcquently  not 
peers  with  the  nobili|{r  f.  As  to  pecrefles,  thcre  was  no  pre- 
cedent  for  their  trial  when  accufed  of  treafon  or  felony,  till 
after  Eleanor  duchefs  of  Gloucefter,  wife  to  thc  lord  protec- 
tor,  was  accufed  of  treafon  and  found  guilty  of  witchcraft» 
in  an  ecclefiaftical  fynod,  through  the  intrigues  of  cardinal, 
Beaufort.  This  very  extraordinary  trial  gavc  occafion  to  a  fpe- 
cial  ftatute,  20  Hen.  VI.  c.  9.  which  declares '  the  law  to  bci 
that  peerefles,  cither  in  thcir  own  jight  or  by  marriage,lhall  be 
tried  bcforc  thc  famc  judicature  as  other  peers  of  the  rolm.  If 
a  woman,  noble  in  hcr  own  righti  marries  a  commoner,  Ihe 
ftill  Tcmains  noble,  and  iball  be  tricd  by  her  peers :  but  if  (he 
bc  only  noblc  by  marriagCj  then  by  a  fccond  marriagc  with 
a  commoner,  flie  lofes  hcr  dignity  ;  for  as  by  marriage  it  is 
g^ined,  by  marriagc  it  is  alfo  loft  ".  Yet  if  a  duchefs  dowager 
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Oiarries  a  baron,  ihe  continues  a  <luch€f(s  ftill  j  for  ;tll  thc 
nobility  are  pareSi^  and  therefore  it  is  no  degradation  ^.  A 
pcer,  or  pcerefs,  (either  in  hcr  own  right  or.  by  marriage) 
cannot  bc  arreftcd  in  civil  cafes":  and  they  have  alfo  many: 
peculiar  ptivilcges  annexed  to  thpir  pecr^e  iu  the  courfe  of 
judicial  procecdings.  A  pccr,  fitting  in  judgmeut»  givca  not 
his  vcrdid  upon  oath,  like  an  ordinary  jurymai>,  wX  upon  hii 
honour  ^ :  he  anfwers  alfo  to  bills  in  chancery  upon  his  hor 
nour,  and  not  upon  his  oath  ^  \  but,  when  he  is  examined  as 
a  witnefs  either  in  civil  or  ^riminal  cafes,.  He  mnft  be  iwQrn  ^ : 
for  the  rcfpcfl,  which  the  law  ftiews  to  the  honoutof  a  peert 
docs  not  cztend  fo  far  as  to  overtum  a  fcttled  maxim,  that  im 
Judido  non  creditur  nifijuratis  *.  The  honour  of  peers  is  how-^ 
cvcr  fo  highly^tendered  by  the  law,  that  it  is  much  more  pe*^ 
nal  to  fprcad  falfc  reports  of  them  and  ccrtain  other  great  gfn 
ficers  of  the  reahn,  than  of  other  men :  fcandal  againft  then» 
being  called  by  the  peculiar  name  oifcandalum  magnatum,  ancl  ' 
fubjed^ed  to  peculiar  puniftunents  by  divers  antient  ftatutes^^ 

A  PEER  cannot  lofc  his  nobility,  but  by  death  or  attainder  \ 
though  there  was  an  inftance  inthe  reignof  Edwardthe  fourth^ 
of  the  degradaticn  of  George  Nevile  duke  of  Bedford  by  z£t  of 
parliament*',  on  account  of  his  poverty,  which  rendered  hini 
unable  to  fupport  his  dignity  ^.  But  this  is  a  fingular  inftance  ; 
Vhich  ferves  at  the  fame  time,by  having^ppenied,  to  (hewthe 
powcr  of  parliament ;  and,  by  having  happencd  but  once,  to 
ihew  how  tender  the  parliament  Hath  been,  in  exerting  fo  high 
a  power.  It  hath  been  faid  indeed  **,  that  if  a  baron  waftes  hia 
cftate,  fo  that  he  is  not  able  to  fupport  the  degree,  the  iing  may 
degrade  him  :  but  it  is  exprefsly  held  by  later  authorities  % 
that  a  peer  cannot  bc  degraded  but  by  afl:  of  parliament^ 

V  ^  Inii.  50.  .  **  f(^  that  wheii  any  lord  is  callcd  to. 
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.    7  Salk.  514T  **  goncCy  and  caufech  oftcatames  great 
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Th^  comxncfflialty,.  liiie  the  i}obi£ly>  a«e  jdtvMbsd  into  ft^ 
im9i  49gr^3 ;  atulf  a$  tfae  lords^  though  diferem  iti  mnt^ 
yef  ajl  of  d%em  «r^  peers  in  refpe£k  of  dacir  nobility,  fo  tli^ 
CDtzuaoner^»  thougk  fonie  9re  greAtly  fnperkMr  tp  othcrSy  yct 
all  are  it^  l^  pe$T$>  ii»' je%ie£l:  «f  tbeir  ivraat  of  noUlity  ^*-   •' 

* 

•  The  6rft  naiae  of  dignity,  iiext  beneatk  x  peer,  was  an^ 
tiently  that  -of  nMdanuiy  vks^domim^  ar  valvafin  * :  yho  a^^ 
«neotioned  by  our  antient  iawyers  ^  as  mri  mc^me  digmtatt}  } 
fiQd  fir  Edward  Coke^  fpcaks  hij^ly  of  them.  Yet  they 
«re  now  quite  oot  of  nfe ;  and  our  legal  antiquariee  are  flol 
tgreed  ^upon  even  their  original  or  antient  office.  * 

m 
•  <  ♦      .  •  ,  .  •  -         • 

,  Now  therefore  the  firft  perfonal  digmty,  after  the  nobiKty^ 
is  a  kfiigit  of  the  order  of  St»  George^  or  oftie  garter  ;  firft 
inftituted  by  Edward  III,  A.  2).  1344  K  Next  (but  not  tiH 
after  certain  ^fficial  dignities,  as  privy  counfellors,  the  chan- 
ceUors  of  the  exchequer  and  ducfay  of  Lancafter,  the  chief 
jufticc  of  the  king'&.bench,  the  mafter  of  the  roQs,  and  thc 
Other  Englifh  judgcs)  foUows  a  knight  banneret  i  who  ihdecd 
by  ftatutes  5  Ric.  II.  ft.  2.  c.  4.  andi^  Ric.  11.  c*  li.  i^ 
ranked  next  after  barons:  and  his  precedence  before  tfae 
younger  fons  of  vifcounts  was  confirmed  to  him  by  order  of 
king  James  I,  in  the  tenth  year  of  his  reign '.  But,  in  ordcr 
to  entitie  himfelf  to  this  rank,  he  muft  have  been  cre^tcd  by 
the  king  in  perfon,  in  the  field,  under  the  royal  banners,  in 
time  of  open  war".  Elfe  he  ranks.after  baronets  ;  who  are 
tJie  ncxt  order ;  which  title  is  %  dignity  of  inhcritance,  cre» 
ated  by  lettere  patent,  and  ufually  defcendibie  to  the  ifliic  malc. 
It  was  firft  inftituted  by  king  Jamcs  the  firft,  A*  D.  161 1. 
in  order  to  raife  a  competent  fum  for  the  redudiion  of  the  pro- 
vincc  of  Ulfter  in  Ireland  ;  for  which  rcafonall  baronets  havo 
the  arms  of  Ulfter  fuperadded  to  thcir  family  coat.  Next  fok 
low  knightsofthe  bath ;  an  order  inftituted  by  king  Hehry  IV 

f  2  Inft.  29.  ■  k  ScW.  tUbf  hon.  2.  5.  41« 
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^d  revlvecl  by  king  George  the  firft.  They  are  fo  called 
irom  the  ceremony  of  bathingi  the  night  bef pre  their  creatioiu 
!rhe  laft  of  thefe  inferior  nobiKty  are  knigbis  kuhelors  s  the 
moft  antient,  though  the  loweft^  order  of  knighthood  amongft 
us :.  fpr  we  have  an  inftan^e  "  of  king  Alfred^s  conferring 
this  order  on  his  fon  Athelftan.  The  cuftom  of  the  an;tient 
Gertnans  w^  to  give  their  young^  men  a  fliield  and  a  laiice 
in  the  great  council :  this  was  equivalent  to  the  toga  virilis 
o{  the  Romans :  before  this  they  were  not  permitted  to  bear 
armsj  but  were  accounted  as  part  of  the  father^s  houihold  ; 
after  itj  as  part  of  the  community  ^  Hence  fome  derive  tfae 
lifage  of  knighting,  which  has  prevailed  all  over  the  weftern 
worid^  fince  ft's  redu£tion  by  colonies  firom  thofe  northem 
hercfes*  Kliights  are  called  in  Latin  equites  aurati :  •  auratiy 
frpm  the  gilt  fpurs  they  wore;  and  equites^  becaufe  they  al- 
ways  ferved  pn  horfeback :  for  it  is  obfervable  ^,  that  almoft 
all  nations  call  their  knightirby  fome  appellation  derived  from 
^  horfCf  They  are  aUb  called  in  our  law  milites^  becaufe  t&ey 
fiormed  a  part  of  the  royal  army,  in  virtue  of  their  feodal  te- 
pures ;  one  cpndition  of  which  was,  that  every  one  who  held 
a  knighf  s  fee  immodiately  under  the  crown  (which  in  £d-* 
ward  the  fecond's  time  "^  amounted  to  20  Lperannum)  was  ob- 
liged  to  be  knighted,  and  attend  the  king  in  his  wars,  or  fine 
fbr  his  nQncompliance,  The  exertion  of  this  prerogative> 
as  an  expedient  to  raife  money  in  the  reign  of  Charles  the 
^rft,  gaye  great  oficnce :  though  warranted  by  law,  and  the 
tecent  cxample  of  queen  Elizabeth  ;  but  it  was  by  the  ftatute 
j^  Car.  L  c.  i6*  abolilbed;  and  this  kind  of  knighthood 
has,  fince  that  time,  fsUIen  intb  great  difregard, 

These,  fir  Edward  Coke  fays  %  are  all  the  names  of 
dignity  in  this  kingdom,  efquires  and  gentlcmen  bcing  only 
names  of  worjhip.    But  before  thefe  laft  the  heralds  rank  au 


»  Will.  Malmfc.  //i.  2,  q  Stat.  de  miru,  i  Edw.  I^ 
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cplonels^  feijeants  at  law^  and  do£tors  in  the  tbree  leamed 
p^ofeffions^  '  .        ^ 

•  The  fuksof  precedence  in  EoglaiMl  14 Jac*  1«  which  fee  ia  Seld.  tit.  oihon* 

hiay  be  leduced  to  the  foilowing  tabie :  II*  ^.  46.  and  II.  1 1  •  3.— ^marked  t^ 

la  which  thofe  marked  *  ate  entitled  hy  antient  ufage  and  eftablilhed  cuftom} 

to  the  raak  here  aliotted  them»  by  fta-  for  wfaidLifiaB  (amoh]g  othett)  C^^deii^fi 

tute  31  Hen.  VIII.  c.  lOr— —  itaarked  Bntamiia, /xr...«r<{b»rf .  AfiUes^^cattdo^ 

•(•,  by  ftatote  i  W.  &  M.  c.  ai.— -  of  honour,  gJit,  1610.  and  Cliamber-. 

mttkcd  ||>  by  IcttBM  patene  9,  ro,  a6d  Uyne*iprsfaitftateof£aghnd.b.3«ch.3. 

»  Taslk    of    Prscxoxnci;.  '  * 

t  Speiker  of  the  houfe  ofcomiiKmti  " 
"f  Lords  comnuftiooera  oltl^ie  gicat6il«w^ 

t  Vifcounts' cideft  (bns. 
j  Earls'  youiiger  fons. 
t  Barohs*  ddeft  fons. 
II  Knights  of  the  GarfiBr* 
B  Privy  counfellors. 

II  Chaacelior  of  the  excheqtier. 

}[  ChanceJlor  of  thr  dachy« 

II  Chief  jttftice  of  the  kii^'s  beoch*^   .  f 

J  Mafteroftherblls. 

ij  Chief  jttftice  of  thc  coihmon  pleai;  '  ' 

II  Chicf  baron  of  the  erche^oer. 

II  Judges,  aod  borons  of  the  coif. 

II  Knights  banncrets,  rpyal. 

II  Vifcounts*  youa^er  fons»  '  * 

11  ^aroBs'  ybunger  fons. 

11  Baronets.  ^ 

II  Knights  bannerets. 

t  KnightsoftheBatfa.  ' 

t  Kaights  ba^helors* 

II  Baronets*  eldeft  fons. 

II  Knights'  eldeft  fons. 

jl  Baroaeti'  youager  fons.  '  ',' 

II  Knights'  young^  ibos. 

t  Coloneis.  .       ,. 

t  Serjeants  at  law.  '    ' 

t  Dodors.    . 

t  Efquircs.         • 

t  Centlemen. 

t  Yeomcn. 

t  Tradefmca* 

t  Arti£cers. 

t  Labourers. 

bfficial  5— and  unmarricd  wom^n  to  th^ 
fame  rank  as  thcir  eldcft  brothers  wouid 
bear  ainong  men,  during  the  lives  «f 
their  fatlierSf 
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*  The Idog^schildren  andgnindchildrea. 

*  -  -  •  -  bKthrcn. 

*  -  -  -  .  undes. 

*  -  -  -  .  aephews.  . 
^  Archbiftu^  of  Caaterbory. 

*  Lord  chaocellor  or  i^eeper»  if  a  baroa. 

*  Archbiihop  of  York.    . 

*  Lord  treafufer.  ^ 

*  Lordprefideotof tliecottacil.  i  ifbaroas; 

*  Lord  privy  feai.  3 
^  Lord  ^reat  chamberlam*  But 
.  lee  pilvate  ftat.  i  Geo.  I.  c.  3« 
f  LoM  high  conftable. 

*  Lord  marftiail. 

*  Lord  adnaral. 

*  Lord  ftewardoftliehGaftiold. 
^  Lord  chaniberlaiA  of  Uiie  houf. 

hold. 

*  Marqoeftes. 
t  Dukes'  eldeft  foas« 
•Earls. 

t  Mai^oeires*  eldeft  foas. 
t  Dukes*  youager  foas« 

*  Vifcounts. 
t  Earls*  eldeft  fons. 
t  Marqueffes*  younger  ibns. 
^  SegreUry  of  ftate,  if  a  biftio^ 

*  Biihop  of  London. 

*  •  .  .  -  Dorham. 
«  -  w  ,  •  Win^hefter. 

*  Biihops. 

*  Secretary  of  ftate^  if  a  baroa* 

*  Barons. 

~  JW.  S,  Marricd  womeh  aiid  widows 
9rt  entitled  to  thc  fame  rank  among  cach 
other,  as  their  huibands'  would  refpec- 
tivcly  have  born  between  themfelves,  cx- 
$efi  &ch  f^  is  motly  profe^onai  or 
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,  EsQpiREf  Jind  gentlemen  are  confoundei  togcther  by  fif 
Edward  Coke,  who  obfcrves  %  that  every  efquire  is  a  gerftllb- 
mah,  anda  gentleman'  is  ddincd  to  be  onc  qui  atnta  gerit^ 
irho  bearjS  coat  ar;nour|  the  graut  of  whicb  adds  geatiiUy  ta 
t  r^m^ft  fftBiily :  10  like  inanner  as  tvA  nobiiity,  amottg  ebe 
RomanS)  was  foilndcd  fn  tl^c  jus  tmanmm^  ox  having  tte 
imagc  of  one  .gjAC^ftoc.at  kdt>.  wbo:  Wd^bonie  ibfiie  curuhi 
office.  It  is  inde^d  a  m^'^  iQmewh^  «iQfettled^  what  con« 
ftitiito  tbr  diitiaQioa»  or  wbo  is  a  teil  efquim  for  it  isiio£ 
ah  eAate»  koweyer  large,  t&at  confers  this  rank  upon  it'|p 
owner.  Csimdeni  who  washitofelf  a  heraldt  diftinguiihes. 
them  the  moft  accunitely ;  and  he  reckxms  up  four  forts  of 
them  ^ :  I.  The  ^di^  fons  of  knights,  and  their  eldeft  fons» 
in  perpetual  fucceiCon  " :  a«  The  eldqft  fons  of  youager  Ibns 
of  pecrs,  4ind  thek  eideft  ibtis  in  like  pet^tual  fucceflion  ^ 
hothfwhich  ^ecies  of  efquiires  fir  IJepry  Sp^lman  entitle» 
armigm  naUUit»  ^*  3..  Eiqvircs  created  by  tbe  king^s  ktters 
patent,  or  odier  ittfcftiturc ;  ajjd  tjieir  eldeft  fons.  4.  El^ 
quires  by  virtue  bf  their  offices  ^  as  ji^ftices  of  the  peaccj  aiLd 
others  whobear  any  o£ce  of  truft  i^nder  the  (*rown.  To  thefe 
may  be  added  the  cfiiuires  of  knights  ~of  the  bath,  eachof 
whom  conftitutes  threc  at  his  inftaliation :  and  all  for^jign^ 
nay,  Iriih  p^ers ;  £or  not  only  thefe,  but  the  eldeft  fona  of 
peers  of  Great  Britftin,  thoi^h  frcqucntly  titular  lords,  arc 
only  efquires  in  tbe  law,  aud  muft  bc  fo  Bamed  in  all  kgal 
proceedings  \  As  for  gentkmeny  fays  fir  Thomas  Smitb  ^% 
they  bc  made  good  chcap  iq  this  kingdom :  fpr  wbofocve» 
ftudieth  the  laws  pf  the  realm,  who  ftudieth  in  thc  unirerfi^ 
ties,  who  profeiTeth  the  iiberal  fcienccs,  and  (to  bc  fhort)  who 
can  livc  idly,  and  without  manual  labour,  and  will  b.ear  tho 
port,  chargc,  and  countexuincc  of  a  gentleman,  fae  ihall  be  ealled 
mafter,  and  ihall  be  takcn  for  a  gcntlcntan.  A  yeaman  is  he  that 
hath  free  land  of  forty  ihillings  by  the  year;  who  was  antient^ 
ly  thercby  qualified  to  fcrve  on  jurics,  votc  for  knigbts  of  the 

»  2  Inft.  66«.  w  Gloff.  43« 

«  2  Inft.  667«  r  Comx»owff  $S&ng*  ^,  i,  $.  %o. 
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ihire,  and  do  any  other  aft,  wherc  the  law  requires  one  that 
is  probus  et  legalis  homo  *. 

The  reft  of  the  commonalty  are  ttadefmeny  artificers^  and 
lahourers;  who,  (as  well  as  all  others)  muft  in  purfuance  of 
the  ftatute  i  Hen,  V.  c.  5.  be  ftiled  by  the  name  tod  addition 
of  their  eftate,  degree,  or  myftery,  and  the  place  to  which 
they  belong,  or  where  they  have^  been  conTeFfant,  lli  all  ori- 
ginal  writs  of  a£l:ioQs  perfonal,  appeals,  and  indi£tments,  upon 
which  procefs  of  outlawry  may  be  awarded ;  in  order,  as  it 
(hould  feem,  to  prerent  any  clandeftine  or  miftaken  outlawry» 
|>y  :r^d;uging  to  a  fj^ecific  gerffiitty  tji^  pqfon^i^o^:^^  ^; 
je£|;  of  it's  procefs.  •    -     . 
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CHAPT^lL     THB     THlRTBENTH. 


OF  TH«  MIHTARY  AND  MARITIMB 

STATES. 


TH  E  military  ftate  includes  the  whole  of  the  foldlery  ^ 
or,  fuch  perfons  as  are  peculiarly  appointed  among  die 
reft  of  the  people  for  the  fafeguard  and  defence  of  the  realm« 

In  a  land  of  liberty  it  is  extremely  dangerous  to  make  a 
^fiftin£k  order  of  the  profeflion  of  arms.  In  abfolute  monar- 
chies  this  is  necefiary  for  the  fafety  of  the  prince,  and  arifes 
from  the  main  principle  of  their  conftitution,  which  is  that  of 
govemiag  by  fear :  but  in  free  ftates  the  profeiTion  of  a  foldier» 
taken  fingly  and  merely  as  a  profeflionj  is  juftly  an  obje£t  of 
jealoufy.  In  thefe  no  man  fliould  take  up  arms^  but  with  a 
▼iew  to  defend  his  country  and  it^s  laws :  he  puts  not  off  the: 
citizen  when  he  enters  the  camp ;  but  it  is  becaufe  he  is  a  ci- 
tizen^  ai^d  would  wiih  to  continue  fo,  that  he  makes  himfelf 
for  a  while  a  foldier.  The  laws  therefore  and  conftitution  of 
thefe  kingdoms  know  no  fuch  ftate  as  that  of  a  perpetual 
ftanding  foldier,  bred  up  to  no  other  profefTion  than  that  of 
war :  ahd  it  was  not  till  the  reign  of  Henry  VII,  that  the  kings 
of  England  had  fo  much  as  a  guard  about  their  perfons. 

IH 


Ik  the  time  of  our  Sazon  anceftors^  as  appear$  fxpm  Ed«; 
ward  the  coxif^or's  laws  %  the  military  force  of  thiskin^m 
was  in  the  hands  of  the  dukes  or  heretochs»  who  were  con* 
ftituted  through  every  province  and  county  in  the  kingdom  } 
being  taken  out  of  the.  priacipal  nobility^  and  fuch  as  wtre 
moft  remarkable  for  being  "  JapUnta^  fiddes^  et  amrn^? 
Their  duty  was  to  lead  and  regulate  the  Engiifh  armies,  widi 
a  very  unlimited  power ;  **  prmt  eis  vifumfuerit^  ad  bonorm 
**  coronae  et  utilitatem  regniJ*     And  becaufe  of  this  great 
powef  they  were  elefted  by  the  people  in  thcir  full  affemblyi 
or  f olkmote,  in  the  fame  manner  as  Iheriffs  were  ele£lted ;  fol- 
iowing  ftill  that  old  fundamental  maxim  of  the  Sia^on  confti- 
tution,  that  where  any  officer  was  intrufted  with  fuch  powcr, 
as  if  abufed  might  tend  to  the  6|^reffion  of  Ae  people,  that 
power  was  delegated  to  him  by  the  vote  of  thc  people  them^ 
felves  ^.     So  too,  among  the  antient  Gcrnians,  the  anceftors 
of  our  Sixon  f orefathers,  they  had  their  dufces,  as  welt  as 
lings,  with  an  independent  power  ovcr.  the  military,  iis  the 
kings  had  over  the  civil  ftate.     Thp  dukes  were  eleaive,.thc 
kihgs  hereditary  :  for  fo  only  can  be  confiftently  underftood 
that  paffage  of  Tacitus  *^,  "  reges  ex  nolfilitate,  duces  ex  virtute^ 
"  fumunti^  in  conftituting  their  kings,  the  family  or  bloo^ 
royal  was  regarded  j  in  chufing  their  dukes  or  leaders,  wat^ 
like  merit :  juft  as  Caefar  relajes  Of  their  anceftors.in  his  timpj^ 
that  whenever  they  went  to  war,  by  way  either  of  attack  os 
defence,  they  eUBed  leaders  to  command  them  **.    This  large 
Ihare  of  power,.thus  cbnferredby  the  people,  though  intended 
to  preferve  the  liberty  of  the  fubje£k,  was  perhaps  unreafon- 
ably  detrimental  to  the  prerogative  of  the  crown  :   and  ac-* 
cordingly  we  find  a  very  ill  ufe  made  of  it  by  Edric  duke  of 

a  f .  dt  beretochiis.  fif-  ihid,    %ee  alfo  Bcde,  eccl.  bift.  /.  5. 

h€i  JfiiverowrieHgunttirptr  cmmufie  c.  10,                              -          , 

**  C9npl'iumfpro€ommur,iutiHtatereffti,p€r  ^  De  morit,  Germ»  f» 

«« prwincMs  et  patrias  univerfas^  etfer  ^  <*  S^um  btllum  chvitas  aut  iUatum 

^iJnguIoscmitatMStinpIenyfoIkmott^cut  "  defenJitaut  hferf,  magiftraius  qui  ei 

«  et  viceccmitei  pron;in:iarum  et  comita-  "  bellhpra^ntdeligMntur," Oehell^Gdllt 

**  tuMa  ^ligi  Jebtnt»**    LL,  JC^Wt  &»-  /*  6.  c*  %%• 
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Mercia,  in  thc  rcign  of  king  Edmund  Ironfide ;  who,  by  Jiis 
office  t/l  dnfcc  ot  hcretoch,  was  ctititled  to  a  large  corhmand 
ih  the  itog^s  skrmy,  and  by  his  repcated  treachcries  at  laft 
trtttsfcrred  the  crown  to  Cannte  the  Dane. 

If  feems  tmlvetfeUf  agr eed  hy  all  hiftotlah^,  that  klng 
Attred  firft  fcttlcd  a  tiational  niilitia  ifi  diis  klngdom,  and  by 
Iii^  pnidettt  difciplhie  tttadc  aH  thc  fubjefts  df  his  donllnioh 
foldicrs :  but  we  are  uftfortanately  lcft  in  the  dark  as  to  thc 
particiilars  bf  this  his  fd  Celebrated  r^gulatioii ;  though,  from 
t^hat  was  laft  obfeived,  the  dukcs  feent  to  have  beeh  left  iil 
pofTeOion  of  too  lafge  atid  iildepertdent  a  power :  which  en- 
abled  duke  Har6ld  6n  the  death  of  Edwird  thc  confeflbr, 
though  a  ftrafigef  to  the  foyal  blbod,  to  ixiount  for  a  (hort 
fpace  the  tfifOfttf  of  this  fcingdbni,  in  prejudice  of  Edgar 
Athcling -the  fightful  hcif ; V  ^  " 

UyOK  the  N6f  iftan  Conquefft  tte  feodal  hw  \(ras  Jntrdduced 
hcre  in  all  it^s  rigour,  thd  whqle  of  which  is  biiilt  ori  a  military 
plan,  I  fltall  not  ftow  ^fttef  into  the  particulars  of  that  con- 
ftitution^  which  bdongS  mof  c  properly  to  thc  ncxt  part  of 
Our  conltlietttaties ;  but  {hall  brily  obfervc,  that,  in  confe- 
qucnce  thereof,-  all  thc  lands  ih  thc  kingdom  were  dlvided 
into  what  were  cafled  knlghts*  fees,  in  number  above  fixty 
thoufand;  and  for  evcry  knight's  fec  a  knight  or  foldicr,  mUes, 
was  bound  to  attehd  the  king  in  his  wars,  for  for ty  days  ih  a 
year ;  in  whicl\  fpace  of  time,  before  war  was  rediiced  to  d 
icicncc,  the  campaign  was  generally  fihiflied,  and  a  kingdonl 
dthcr  conquered  or  viftorious  ••  By  this  means  the  king  had, 
tnthout  any  expenfc,  an  army  of  fixty  thoufand  men  always 
tcady  at  his  command.  And  accotdingly  we  fihd  one,  among 
the  laws  of  WiUiam  the  conqueror  %  which  in  the  king's 
Hame  commands  and  firmly  enjoins  the  perfonal  attendance  of 
all  knights  and  othcrs ;  *'  quod  habeant  et  teneant  fe  femper  ifk 

*  ^ 

«  The  Pol«8  arc,  cven  at  thi«  day,  fo  or  forty  days,  iii  a  yeir.      Mod.  Un» 

iMMMibtiftof  their  antient  conftitutlon^  Hlft.  ixxiv.  t2. 
that  their  pofpolite,  or  militit,  cannot        ^  c$  58.     9ee  Co«  Lltt.  75,  76. ' 
be  compelled  to  ferve  above  fiz  weeks, 

*  »       '^ .  v  **  armie 


^  ilhnif  et  'equls^  ui^iecef  H  oporfei :  et  quolfemper^nt  prompth 
•*  ttptirati  ad  ftrviiiutn  Jkiim  inte^rttm^  tiSis  explendtm  et  pera^ 
•*  gendum,  ennt  opurndfuerity  fecnndum  quod  debent  defeodis  Vi 
•*  teHementis  ftns  de  jttre  habis facereJ*  This  petfcmatl  fervi<r<t 
irt  prdctft  of  tlrrte  iegeiietiatcd  ratt  pccuAiary  commutatioft$ 
6r  aids,  and  at  !aft  the  itiilrtaty  patt  irf  the  feodal  fyftem  waj^ 
tboliihed  at  ihe  rcftdnrtion,  by  ftatute  ta  C^h  H.  c.  24-. 


> 


li^  the  mean  time  1;p*c  afe  il6f  to  imagine  that  the  kingdoi^ 
was  left  wholly  without  defende  in  cafe  6f  dameftic  infurreci» 
» tions,  or  the  profpeft  of  foreign  invafions,  Befides  thofe,  who 
fey  ^heir  militafy  tenufes  Were  bound  to  pcrform  foity  day$ 
fcrvice  itt  tte  ffcld,  firft  thc  afSfc  of  atms,  ctmfted  257  Hen.' 
H  «f,  and  afterwafds  the  ftatute  of  Windiefter  **,  under  Ed- 
*ratd  li  oMiged  cvery  man,  according  to  his  eftate  and  degree, 
to  provide  a  determihatc  quantity  of  fucharms  as  were  the^ 
tti  life,  itt  order  to  keep  the  peace :  and  Coiiftables  werc  ap» 
pointtedin  aH  hundreds  by  thc  latter  ftatute,  to  fee  that  fwch- 
arms  were  provided.  Thefc  weapons  wcre  changed,  by  the 
ftattite  4  &  5  Ph.  &  M.  c.  2.  into  others  of  moremodern  fct> 
tice :  but  both  this  and  the  former  provifions  were  repealcd^ 
hLtKe  reign  of  Jamcs  I  ^  While  thcfe  continued  in  force,  itf 
Was  ufual  ftom  time  to  time  for  our  princes  to  iffue  cortimiP-^ 
fions  of  array,  and  fend  into  every  county  officers  in  whbnx . 
tihey  could  confide,  to  mufter  and  array  (or  fet  in  militar/ 
<irder)*the  inhabitants  of  every  diftri£t';  and  the  form  of  the^ 
commfffioii  of  array  was  fettled  in  parliament  in  the  5  Hen.* 
ly,  fo  as  to  prevent  the  irifertion  tberein  of  any  new  penal 
«laufea  ^.  But  it  was  alfo  provided  *  that  no  man  fhoiild 
be  compellcrf  to  go  out  of  the  kingdom  at  any  rate,  nor  outT 
cf  his  fhire  but  in  cafes  of  urgent  neceffity  5  nor  fhould  pto- 
tide  fddiers  unlefs  by  eonfent  of  parliament.  About  the  reig» 

K  Hoted^  A,  D.  ii%i*  *  Rttfhworth.  part.  3.  page  66«.  €^f* 

*^  13  Edw.  I.  c.  6.  Scc  8  Rym.  374,  &c. 

.  ^  Stat,  I  Jic.  I.  c.  25.  %i  Jat.  I,        i  Stat.  i  Edw.  III.  ft.  »•  c»  5,  4^7» 
C«  28.  i    25  Edw.  1X1«  ft,  5«  c.  8. 
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of  klng  Henry  thc  cighth»  er  hU  children,  Heutenants  bcgm 

to  be  introduced  ",  a»  llanding  rqpf efentatives  of  the  crown^ 

to  keep  the  counties  in  tnilitary  order ;  for  we  find  them  men«» 

lioned  as  known  oi^cers  in  die  ftatute  4  &  5  Fh.  &  M.  c.  3« 

though  they  had  hot  been  then  long  in  uie>  for  Camden  fpeaks 

pf  tbem  **  in  the  time  of  queen  Elizabeth,  as  estraordinary' 

magiftrates  conftituted  only  in  times  of  difficulty  and  danger. 

But  the  introdu£lioit  of  thefe  commifilons  of  lieutenancy^ 

which  contained  in  fubftance  the  famepowers  as  the  old  com^ 

mifiions  of  array^  caufed  the  latter  to  fall  into  difufe. 

•  ... 

'  i  • 

Im  this  ftate  things  contlnued,  till  the  repeal  of  the  ftatute^ 
of  armour  in  the  reign  of  king  James  the  firft :  after  which^^ 
when  king  Charles  the  firft  h^,  during  his  nprthern  expedi:* 
tionsj  iflued  commifllons  of  lieutenancy  and  exerted  ibme 
military  powers^  whichy  having  been  long  exercifed^  wer& 
thought  to  belong  to  the  crown^  it  became  a  queftion  in  the 
long  parliament)  how  far  thepower  of  the.militia  did  inhe-^ 
i^tly  refide  in  the  king ;  being  now  unfupported  by  any  fta^ 
tute,  and  founded  on}y  upqn  immemorial  ufage.  This  quef-^ 
douy  loDg  agitated^  with  great  heat  and  refentment  on  botK 
fidesi  became  at  length  the  immediate  caufe  of  the  fatal  rup-^ 
^re  between  the  king  and  his  parliament :  the  two  houfes  not 
^nly  denying  this  prerogative  of  the  crown^  the  legality  o£ 
which  perhaps  might  l^e  fomewhat  doubtful )  but  alib  feifing 
into  their  own  hands  the  entire  power  of  the  militia»  the  il« 
legaHty  of  which  ftep  could  never  be  any  doubt  at  alL  ^ 

SooN,  after  the  reftoratiofn  of  king  Chartes  the  fecond^ 
when  the  military  tenures  were  abolifiiedi  it  was  thought 
proper  to  afcertain  the  power  of  the  miiitla,  to  recognize  the. 
iple  right  orthe  crown  to  govern  and  command  themi  and  to. 
put  the  whole  into  a  more  regular  method  of  military  fubor- 
diuation  ® :  and  the  order,  in  which  the  militia  now  ftands 

*'x5  Ryin.  75.  «13  Car.  II.  c«  6«  14  Qur.  II.  €.3« 

ft  Brit»  loy    £dlt*  »594»'  15  Car.  II.  Cr^..  .    .    > 
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by  law,  is  principally  bailt  upon  the  ftatutes  which  were  the» 
enarftcd.  It  is  true  the  two  laft  of  therh  are  apparently  re- 
pealed ;  but  many  of  their  provifions  are  re--enafted,  with 
the  addition  of  fomc  ncw  regulations,  by  the  prefent  militia 
laws :  the  general  fcheme  of  which  is  to  difcipline  a  certaii» 
HUmber  of  the  inhabitants  of  every  county,  chofen  by  lot  for 
(q)  three  years,  and  officered  by  the  lord  lieutenant,  the  deputy 
lieutenants,  and  other  principal  landholders,  under  a  com- 
miffion  from  the  crown.  They  are  not  compeUable  to  marcb 
out  of  their  counties,  unlefs  in  cafe  of  invafion  or  ad^ual  rc- 
bellion  within  the  realm,  (or  any  of  it's  dominions  or  ter- 
ritories  *)  nor  in  any  cafe  compellable  to  march  out  of  the 
kingdom.  They  are  to  be  cxercifed  at  ftatcd  times :  and  thcir 
difciplifie  in  general  is  liberal  and  eafy  5  but  when  drawn  out 
into  a£l:ual  fervice,  they  are  fubjeft  to  the  rigours  of  martial 
law,  as  neccifary  to  keep  them  in  order.  This  is  the  cbnfti- 
tutional  fecurlty,  which  our  laws  p  have  provided  for  the  piib- 
licpeace,  and  for  protefting  the  realm  againft  foreign  ordo- 
meftic  violence. 

When  the  nation  was  engaged  in  war,  more  veteran  troopft 
and  more  regular  difcipline  were  efteemed  to  be  neccfTary, 
than  could  bc  expe6^ed  from  a  mere  militia.  And  therefore 
at  fuch  times  more  rigorous  methods  were  put  in  ufe  for  thc 
raifing  of  armies  and  the  due  regulation  and  difcipline  of  thc 
foldiery :  which  are  to  be  looked  upon  only  as  tcmporary 
excrefcenccs  bred  out  of  the  diftemper  of  the  ftate,  and  ilot  as 
any  part  of  the  permanent  and  perpetaal  laws  of  the  kingdom. 
For  martial  law,  which  is  built  upon  no  fettled  priilciples, 
but  is  entilrcly  arbitrary  in  it's  decifions,  is,  a6  fir  Matthew 
Hale  obfejrvcs  \  in  truth  and  reality  no  law,  but  fomething 
indulged  rather  than  allowed  as  a  law.  The  neceffity  of  ordet 

o  Stat.  i6Geo.  III.  c.  3.  .  c.  14.  &  59.    19  Gco.  III.  c.  72.  [26 

P  2  Geo.  in.  c.  20.      9  Geo.  III.     Gco*  3.  c.  107.] 
c.  42.  i6^eo.  III.  c.  3.  jSGeo.  IH.,        H  Hift.  C.  L.  c.  2. 

(y)  [And  now  for  five  years  by  ftatute  26  Qeo.  III.  c.  107. 
which  has  reduced  into  one  ad  the  laws  relating  to  the  miUtia.] 
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and  difcipline  in  an  Jirmy  is  thc  only  thing  which  can  give  it 
countenance ;  and  thcrefore  it  ought  not  to  be  permitted  in 
time  of  peace,  when  the  king^s  courts  areopen  for  all  perfons 
to  receive  juftice  according  to  thc  laws  of  the  land.  Where- 
fbre,Thama8  earl  of  Lancafterbeing  condemned  atPontefra£t^ 
15  £dw.  II.  by  martial  law^  his  attainder  was  revcrfed  i  Edww 
IIL  becaufc  it  was  done  in  time  of  peace  *i.  And  it  is  laid 
down  %  th4t  if  a  lieutenant,  or  other,  that  hath  commiilion; 
of  martial  authority,  dotK  in  timc  of  pcace  hang  or  otherwife 
execute  any  man  by  colour  of  martial  law,  this  is  murdcr  ^ 
for  it  is  againft  magna  carta  *.  The  petition  of  right '  more- 
over  ena£ls,  that  no  foldicr  fliall  be  quartercd  on  the  fubjc£l 
without  his  owh  confcnt ";  and  that  no  commiilion  (hall  iiTue 
to  proceed  within  this  land  according  to  martial  law.  And 
whercas,  aftcr  the  reftoration,  king  Charles  the  fecond  kept 
iip  about  fivc  thoufand  rcgular  troops>  by  his  own  authority, 
for  guards  and  garrifons  ;  which  king  Jamcs  the  fecond  by 
degrees  increafed  to  no  lcfs  than  thirty  thoufand,  all  paid 
from  his  o^n  civil  lift  \  it  was  made  one  of  the  articks  of  the 
bill  of  rights  v,  that  the  raifing  or  kceping  a  ftanding  army 
within  the  kingdom  in  time  of  peace^  unlefs  it  be  with  con- 
fent  of  parliamenti  is  agaiuft  law. 

BuT,  as  the  faftiion  of  kecping  ftanding  armies  (whick 
was  firft  introduced  by  Charlcs  VII  in  France,  A^  D.  1445  "^) 
has  of  late  years  univerfally  prevailed  over  Europc,  (though 
fome  of  it's  potentates,  being  unable  themfelves  to  maintain 
them,  are  obliged  to  havc  recourfe  to  richer  powers,  and 
receive  fubfidiary  penfions  for  that  purpofe)  it  has  alfo  for 
tnany  years  paft  been  annually  judgcd  necefiary  by  our  legif- 
lature>  fbr  the  fafety  of  the  kingdom,  the  defence  of  the  pof- 
feffions  of  the  crown  of  Grcat  Britain,  and  the  prefervatioa 
of  the  balance  of  power  in  Europe,  to  maintain  evcn  ia  time 

<  1  Brad.  Append.  59.  be  quartered  upon  the  gentry,  the  only 

'  3  Inft.  5Z.  '  /reemen  in  that  repubiic.    Mod.  Univ. 

«  tap.  29.  Hift.  xx»i?.  23. 
t  3Ctr.  I.  See  alfoStot,  31  Car.II,        v  Stat.  i  ^V.  &  M.  ft.  2.  c.  z. 

«•  «•  w  Robcrtfoo,  Cha.  V.  i.  94. 

«  Thut,  in  Polaad^  no  foldier  caa 
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of  peace  a  ft^nding  body  of  troops,  undei*  the  comniand  of 
the  crown ;  who  are  however  ipfifoBo  difbanded  at  the  ex- 
piration  of  evety  year,  unlefs  continued  by  parliament*  And 
it  waseila£ted  by  ftatute  10  W«  III.  c<  1«  that  npt  more  than 
twelve  thoufand  regular  forces  fhotild  be  kept  on  foot  in  Ire- 
landi  though  paid  at  the  charge  of  that  kingdom ;  which 
permiffion  is  extended  by  ftatute  8  Geo.  111«  c.  13*  to  16235 
-_  nien^  in  time  of  peace* 

To  preveiit  the  executive  power  froni  being  able  to  op* 

prefs,  fays  baron  MontefqUieu  *,  it  is  requifite  that  thc  ariliies 

With  which  it  is  entrufted  ihould  confift  of  the  people,  and 

have  the  fame  fpirit  with  the  people;  as  was  the  cafe  at  Rome, 

dll  Marius  new*-modelled  the  legions  by  eniifting  the  rabble 

of  Italy,  and  iaid  the  foundation  of  all  the  military  tyranny 

that  enfued.    Nothing  then,  according  to  thefe  principles, 

bught  to  be  more  guarded  againft  in  a  free  ftate,  than  mak- 

ihg  the  military  power,  when  fuch  a  one  is  neceflafy  to  be 

kept  on  foot,  a  body  too  diftinft  from  the  pedple*     Like 

ours,  it  fliould  wholly  be  compofed  of  ilatufal  fubje£ls ;   it 

Ought  only  to  be  enlifted  for  a  fliort  and  limitcd  time ;   the 

foldiers  alfo  fliould  live  intetmixed  with  the  people ;  no  fepa- 

rate  camp,  no  barracks,  no  inland  fortreffes  fliould  be  al-* 

lowed.    And  perhaps  it  might  be  ftiil  better,  if,  by  difmifling 

a  ftated  numbef  and  enlifting  others  at  every  tenewal  of  their 

term,  a  circulation  could  be  kept  up  between  the  army  and 

the  people,  and  the  citizen  and  the  foldier  be  more  intimately 

connedied  togethef « 

To  keep  this  body  of  troops  in  ordef,  an  annual  a£l  of 
parliament  likewife  pafles,  "  to  punifli  mutiny  and^defertion, 
^*  and  for  the  better  payment  of  the  army  and  theif  quartef s/* 
This  regulates  the  manner  in  which  they  ar e  to  be  difperfed 
among  the  feveral  inn-keepers  and  viftuallers  throughout  the 
kingdom ;  and  eftabliflies  a  law  martial  for  their  government» 

^  X  Sp.  L.  11«  6« 
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By  this,  among  other  things,  it  is  enafted,  that  if  any  ofRcer 
or  foldier  fhall  excite,  or  join  ahy  mutiny,  or,  knowing  of 
it,  (hall  not  give  notice  to  the  commanding  officer:  or  Ihall 
defert,  or  lift  in  any  other  regiment,  or  fleep  upon  his  poft^ 
or  leavc  it  before  he  is  relieved,  or  hold  correfpondence  witlt 
a  rebel  or  enemy,  or  ftrike  or  ufe  violence  to  his  fuperior  of- 
ficer,  or  fliall  difobey  his  lawful  commands :  fuch  oflFender 
fhall  fulFer  fuch  punifhment  as  a  court  martial  fliall  inflifl:^ 
though  it  extcnd  to  death  itfelf. 

HowEVER  expedient  the  moft  ftrift  regulations  may  be  in- 
time  of  adlual  war,  yet,  in  times  of  profound  peace,  a  littlc- 
relaxation  o£  miiitary  rigor  would  not,  one  fliould  hope,  be' 
produftive  of  much  inconve.nience.  And,  upon  this  prin- 
ciple,  though  by  our  ftanding  laws  ^  (ftill  remaining  in  force> 
though  not  attendcd  to)  defertion  in  time  of  war  is  made 
felony,  without  benefit  of  clergy,  and  the  oiFence  is  triable; 
by  a  jury  and  before  juftices  at  the  commpn  law  ;  yet,  by 
our  milijia  laws  before-mentioned,  a  much  lighter  punifh- 
ment  is  inflifted  for  defertion  in  time  of  peace.  So,  by  the; 
Roman  law  alfo,  defertion  in  time  of  war  was  punifhed  with 
death,  but  more  mildly  in  time  of  tranquiliity  *.  But  our. 
mutiny  a£t  makes  no  fuch  diflinftion :  for  any  of  the  faults 
above-mentioned  are,  equally  at  all  times,  punifhable  with 
death  itfelf,  if  a  court  martial  fhall  think  proper.  This  dif- 
cretionary  power  of  the  court  martial  is  indeed  to  be  guided 
by  thc  direftions  of  the  crown ;  which,  with  regard  to  mili- 
tary  ofFences,  has  almoft  an  abfolute  legiflative  power  *.  "  Hi^ 
'<<  majefty,faysthe  a£l,mayform  articles  of  war,and  conftitutc 
•«  courts  martial,  with  power  to  try  any  crime  by  fuch  articles, 
•«<  and  inflidi  penalties  by  fentence  or  judgment  of  the  fame." 
A  vaft.and  moft  important  truft !  an  unlimited  power  to  creatc 
rrirAes,  and  annex  tp  them  any  punifhments,  not  extending 
%o  iif?  or  limb !  Thefe  are  indeed  forbidden  to  be  inflifted, 

y  Stat.  18  Hen.  VI.  c.  19.  2  &  3  givcn  to  thc  lords  of  the  admiralty,  by 

Jdw.  VI.  c.  2.  another  annual  adl  "  for  the  regulation 

X  Tf»  49»  16.  5.  **  of  his  majefty'8  jnarine  forccs  wbile 

•  A  iilce  power  ovcr  tht  marines  ii  "  00  ibore.*' 

except 
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except  for  crimes  declared  to  be  fo  punifhable  by  this  a6^  ; 
which  crimes  wfc  have  juft  enumerated,  and,  among  which, 
we  may  obferve  that  any  difobedience  to  lawful  comm^nds  is 
one.  Perhaps  in  fome  future  revifion  of  this  aft,  which  is 
in  many  refpefts  haftily  penned,  it  may  be  thought  wprthy 
the  wifdom  of  parliament  to  afcertain  the  limits  of  military 
fubje£tion,  and  to  enacSt  exprefs  articles  of  war  for  the  go- 
vernment  of  the  army,  as  is  done  for  the  governmentt)f  the 
navy  :  efpecially  as,  by  our  prefent  conftitution,  the  nobi- 
lity  and  gentry  of  the  kingdom,  wlio  ferve  their  country  as 
militia  officers,  are  annually  fubjefted  to  the  fame  arbitrary 
rule,  during  their  time  of  exercife. 

One  of  the  greateft  advantages  of  our  Englifh  law  is,  that 
not  only  the  crimes  themfelves  which  it  puniihes,  but  alfo 
the  penalties  which  it  infli£ts,  are  afcertained  and  notorious  : 
nothing  is  left  to  arbitrary  difcretion  :  the  king  by  his  judges 
difpenfes  what  the  law  has  previoufly  ordained  5    but  is  not 
himfelf  the  legiflator.     How  much  therefore  is  it  t^  be  re- 
gretted  that  a  fet-of  men,  whofe  bravery  has  fo  often  pre-* 
ferved  the  liberties  of  their  country,  (hould  be  reduced  to  a 
■ftate  of  fervitude  in  the  midft  of  a  nation  of  freemen  !  for  fir 
Edward  Coke  will  inform  us  *,  that  it  is  one  of  the  genuine 
mjirks  of  fervitude,  to  have  the  law,  which  is  our  rule  of 
aftion,  either  concealed  or  precarious  :  ^^  mifera  ejl  ferviius 
**  uhi-jus  eji  n^agum  aut  incognitumr     Nor  is  this  ftate  of  fer- 
vitude  quite  confiftent  with  the  maxims  of  found  policy  ob- 
ferved  by  other  free  nations.      For,  the  greater  the  general 
liberty  is  which  any  ftate  enjoys,  the  more  cautious  has  it 
ufually  been  in  introducing  flavery  ih  any  particular  order  or 
profeffion.     Thefe  men,  as  baron  Montefquieu  obferves  **, 
-feeing  the  liberty  which  others  pofliefs  and  which  they  them- 
ielves  are  excluded  from,  are  apt  (like  eunuchs  in  the  eaftern 
feraglios)  to  live  in  a  ftate  of  perpetual  envy  ahd  hatred  to- 
wards  the  reft  of  the  community ;  and  indulge  a  malignant 
•pleafurfe  in  contributing.to  deftroy  thofe  privileges,  to  which 
they  can  never  be  adnaitted.     Hence  have  many  free  ftates, 

•  4Jnft,  331.  •>  Sp.  L.  15.  12. 
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by  departing  from  this  rule,  been  endangered  by  the  revolt  of 
their  flaves :  v^rhilp,  in  abfolute  and  defpotic  govemments 
where  no  real  liberty  exifts,  and  confequently  no  invidious 
comparifons  can  bp  formed,  fuch  incidents  are  ^xtremcly  rare, 
Two  precautions  are  therefpre  advifed  to  be  obferved  in  ali 
prudent  and  free  govemments :  1 1  Tp  preyent  the  introdudiou 
of  flavery  at  all ;  or,  2*  If  it  be  already  introduced,  not  to  in-» 
tr^ft  thofe  flaves  'vvith  arms ;  whp  will  then  find  themfelves 
an  overm^tch  for  the  freemen,  Much  lefs  ought  the  foldiery 
to  be  an  exception  to  the  people  in  gcn^ral,  and  tbe  pnly  ftatq 
of  fervitude  in  the  nation. 

BuT  as  foldiers,  by  this  annual  aft,  are  thus  put  in  a  worfe 
condition  than  any  other  fubje£ks,  fo  by  the  humanity  of  our 
ilanding  lawi,  they  are  in  fome  cafes  put  in  a  mnch  bettery 
^y  ftacute  43  £li;St  c.  3,  a  weekly  allowance  is  to  be  raifed 
}n  eycry  connty  for  the  relief  of  foldiers  that  are  fick,  hurtt 
and  n^aimed :  not  forgetting  the  royal  hofpital  at  Chelfea  for 
fuch  as  are  worn  out  in  their  dutyt      Officers  and  foldiers, 
that  have  been  in  the  king's  fervice^  are  by  feveral  ftatutes^ 
enafled  at  the  clofe  of  fever^l  war^,  at  liberty  to  ufe  any 
trad^  or  occupation  they  are  fit  for,  in  any  tpwn  in  the  kingr 
dom  (except  the  two  univerQties)  notwithftanding  any  fl;atute, 
cuftom,  pr  charter  to  the  contrary,     And  foldiers  in  a£^ual 
military  fervice  niay  make  nuncupative  wills,  and  difpofe  of ' 
their  goodS|  w^ge^»  and  other  perfonal  cbattel^,  withput  thofe 
fprms,  folemnities,  and  expenfes,  which  the  law  requires  in  - 
other  cafes «,     Our  law  doe?  not  indeed  extend  this  privilege 
fo  far  as  the  civil  law  j  which  carried  it  tp  an  extreme  that 
borders  upon  the  ridiculous,     For  if  a  foldier,  in  the  article 
of  death,  yrrote  any  thjng  in  bloody  letteys  on  hi^  fliield,  o^ 
in  the  duft  of  the  |ield  with  his  fword,  it  was  a  very  good 
military  teftament  *•,     And  thus  much  for  the  n^ilitary  (Ifitej 
as  acknpY^leged  by  the  laws  pf  England. 

c  Stat.  «9  Ciu:.  II.  c.  3.    5  W«|n.  puivert  infcriffert^t  frUdioJuiy  ipfo  tet^^ 

c.  XT  •  §•  6.  po^e  quoy  in  ffaeruf  vitaefortem  dcrehn^ 

^       4  Si  milit^  q-^id  in  efypeo  literis  fan^  fuunt,  bujufmodi  voluntatem ^ahilem  ^ 

luittefuerutilantiiuiadnotavfrint.aHtin  oportet.     Cod»  6»  2i*  t^* 
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The  maritime  ftate  is  ncarly  related  to  the  former :  though 
jnuch  more  agreeable  to  the  principles  of  our  free  conftitu- 
tion.  The  royal  navy  of  England  hath  ever  been  it's  greateft 
dcfence  and  omament ;  it  is  it's  antient  and  natural  ftrength ; 
the  floating  bulwark  of  the  ifland  ;  an  army,  fr^m  which^ 
however  ftrong  and  powerful,  no  danger  can  ever  be  appre- 
hended  to  liberty  :  and  accordingly  it  has  been  afliduoufly  cul- 
tivated,  even  from  the  earlieft  ages*  To  fo  much  perfeftioh 
was  bur  naval  reputation  arrived  in  the  twelfth  century,  that 
the  code  of  maritime  laws,  which  are  called  the  laws  of 
Oleron,  and  are  reccived  by  all  nations  in  Europe  as  the 
^roun.d  and  fubftruftion  of  all  their  marine  conftitutions,  was 
confefl!edly  compiled  by  our  king  Richard  the  firft,  at  the  ifle 
of  Oleron  on  the  coaft  of  Frahee,  then  part  of  the  pofleflions 
of  the  crown  of  England  *.  And  yet,  fo  vaftly  inferior  were 
our  anceftprs  in  this  point  to  the  prefent  agc,  that  eveivio  thc 
maritime  reign  of  queen  Elizabeth  fir  Edward  Coke  ^  thinke 
it  majtter  of  boaft,  that  th^  royal  navy  6f  England  then  con- 
fifted  of  three  and  thirty  fliips.  The  prefent  condition  of  our 
marine  is  in  great  m^afure  owing^to  the  falutary  provifions  of 
the  ftatutes,  calted  the  navigation  a<3s ;  whereby  the  conftant 
increafe  of  EngUfli  fliipping  and  fcamen  was  not  only  encou- 
raged,  but  rendered  unavoidably  necefl^ary.  By  thfc  ftatute 
5  Ric^  11.  c.  3.  in  order  to  augment  the  navy  of  England, 
then  greatly  diminiflied,  it  was  ordained,  that  none  of  the 
king's  liege  people  fliould  fliip  any  merchandize  outof  or  into 
the  realm  but  only  in  ftiips  of  the  king's  ligcance,  on  pain  of 
forfeiture.  In  the  next  year,  by  ftatute  6  Ric.  II.  c.  8.  this 
wife  provifion  was  enervated,  by  only  obliging  the  merchants 
to  give  Engjifti  ftiips  (if  able  and  fuflicient)  the  preference, " 
But  the  moft  beneficial  ftatute  for  the  trade  and  commerce  of 
thefe  kingdoms  is  that  navigation-aft,  the  rqdiments  of  which 
were  firft  framed  in  1650  ^,  with  a  narrow  partial  view :  being 
jntended  to  piortify  our  own  fugar  iflands,  which  were  difaf- 
fefted  to  the  parliament  and  ftill  held  out  for  Ch^rles  II,  by 
ftopping  the  gainful  trade  which  they  then  carried  on  with  the 

' «  4  Inft.  144.  Qoutumti  de  la  mer.  2.         S  ScobelK  1 32« 
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Dutch'';  and  at  the  fame  time  to  clip  the  wlngs  of  thofe  our 
opulent  and  afpiring  neighbours.  This  prohibited  all  fhips  of 
foreign  nations  from  trading  with  any  Enghfh  plantations 
without  licence  from  the  council  of  ftate.  In  1651J  the 
prohibition  was  extended  alfo  to  the  mother  country  :  and 
no  goods  were  fufFered  to  be  imperted  into  England,  or  any 
of  it's  dependencies,  in  any  other  than  Englifh  bottoms  ; 
or  in  the  ihips  of  that  European  nation,  of  which  the  mer- 
chandize  imported  was  the  genuine  growth  or  manufafture. 
At  the  reftoration,  the  former  provifions  were  continued,  by 
ftatute  12  Car.  II.  c.  18.  with  this  very  material  improve- 
ment,  that  the  mafter  and  three-fourths  of  the  mariners  ftiall 
alfo  be  Engiifti  fubjefts  («). 

Many  laws  have  been  made  for  the  fupply  of  the  royal 
jiavy  with  feamen ;  for  their  regulation  when  on  board ;  and 
±0  confer  privileges  and  rewards  on  them  during  and  aftcr 
tlieir  fervice. 

I.  FiRST,  for  thcir  fupply.  Thepowerof  impreffing  fea- 
faring  men  for  the  fea  fervice  by  the  king's  commiflion,  has 
been  a  matter  of  fome  difputfe,  and  fubmitted  to  with  great 
Tcluftance ;  though  it  hath  very  clearly  and  learnedly  been 
fticwn,  by  fir  Michacl  Fofter  *,  that  the  praftice  of  impreflP- 
ing,  and  granling  powcrs  to  the  admiraltyibr  that  purpofe,  is 
of  very  antient  date,  and  hathbccn  uniformly  continucd  by 
a  regular  feries  of  precedents  to  ^the  prefent  time :  whence  he 
concludes  it  to  be  part  of  the  common  law  ^.  The  difficulty 
arifes  from  hence,  that  no  ftatute  has  expreftly  declared  this 
power  to  be  in  the  crown,  though  many  of  them  very  ftrongly 
iihply  it.  The  ftatute  2  Ric.  11.  c.  4.  fpeaks  of  mariners  be- 
ing  arrefted  and  retained  for  the  king's  feyvice,  as  of  a  thing 
well  known  and  pra(!lifed  wtthout  difpute ;  and  provides  a 
rcmedy  againft  their  running  away.     By  a  later  ftatute  *,  if 

*•  Mod.  \Jn.  Hift.  xli.  289.  k  See^^tlfo  Comb.  245.     Barr.  334. 

j  Scobeli.  176.  i  Stat.  2  &  3  Ph.  &  M.  c.  16. 

*  Rep.  154.. 

r — ' I \ ■ ' 

{a)  And  ihefe  adts  have  been  farther  enforced  and  rendercd 

more  elFedlual  by  ilatutes  26  Geo.  III.  c.  60.  and  zj  Geo.  III. 
c.  19. 

any 
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.any  waterman,  who  ufes  the  river  Thames,  ihall  hide  himfejjf 
during  the  execution  of  any  com,miirion  of  prefEng  for  the 
£ing's  fervice,  he  is  liable  to  heavy  penalties.  By  another  ™, 
no  fifherman  fhall  be  taken  by  the  queen's  commiiTion  to  ferve 
as  a  mariner  \  but  the  commiflion  fhali  be  firft  brought  to  two 
juftices  of  the  peace,  inhabitirig  near  the  fea  coaft  where  thc 
«nariners  are  to  be  taken,  to  the  intent  that  the  jufticcs  may 
chufe  out  and  reti^rn  fuch  a  number  of  able-bodied  men,  as 
Jn  the  commiffion  are  contained,  to  ferve  her  majefty.  And, 
byothers",  efpecial  proteftions  are  allowed  to  feamen  ia 
particular  circumftances,  to  preverit  them  from  being  im- 
^refled.  And  ferrymen  are  alfo  faid  to  be  privileged  frorqi 
ieing  imprefied,  at  common  law  °.  AU  which  do  moft  cvi*- 
<iently  imply  a  ,power  of  impreffing  to  refide  fomewbere ; 
;and,  if  any  where,  it  muft  from  the  fpirit  6f  our  conftitU'- 
lion,  as  well  as  from  the  frequent  mention  of  the  tingV 
commiffion,  refide  in  the  crown  alone. 

'  BuT,  befides  this  method  of  impreffing,  (which  is  only  dc- 
fenfible  from  public  neceffity,  to  v/hich  ail  private  confider» 
ations  muft  give  way)  there  are  other  ways  that  tei>d  to 
the  increafe  of  feamen,  and  manning  the  royal  navy.  Pariffiej  , 
may  bind  out  poor  boys  apprentices  to  mafters  of  iherchant* 
nien,who  fhall  be  protefted  from  impreffing  for  the  firft  threc 
years ;  and  if  they  are  impreflTed  afterwards,  tjie  mafters  fhaJl 
be  allowed  their  wages  ^  :  great  advantages  in  point  of  wages 
are  given  to  volunteer  feamen  in  order  to  induce  them  to  en- 
ter  into  his  majeft.y's  fervice  "^ :  and  every  foreign  feaman,  who 
during  a  war  Ihall  ferve  two  years  in  any  man  of  war,  mer- 
chantman,  or  privateer,  is  naturalized  ipfofaBo '.  About  thc 
middle  of  king  William's-reign,  a^fcheme  was  fet  on^fbot* 
for  a  regifter  of  feamen  to  the  number  of  thirty  thoufahd,  for 

m  Stat.  5Eliz.  c.  5.  0  Sav.  14. 

n  See  Stat.  7  &  8  W.  III.  c.  21.  P  Stat.  2  Ann.  c.  6. 

aAnn.  C.6.  4&5  Ann.  c.  19.  isGeo.  q  Stat.  31  Geo.  11.  c.  10.    - 

II.  c.  17.  2  Geo.  III.  c.  15.  II  Geo.  '  Stat.  nOeo.  II.  c.  3. 

III.  c.  38.  19  Geo.  111.  c.  75,  &c.  »  Stat,  7  &  8  W.  III.  c  %u 

a  conftant 
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a  conftant  and  regular  fupply  of  thc  king's  flcct ;  with  great 
privilegcs  to  thc  regiftercd  men,  and,  on  thc  othcr  hand, 
hcavy  penalties  in  cafc  of  their  non-appearance  when  called. 
for :  but  this  regiftry,  being  judged  to  be  ineffeftual  as  weU 
;is  oppreilive,  was  aboliihed  by  ftatute  9  Ann.  c.  2i. 

2.  The  mcthod  of  ordering  feamen  in  the  royal  fleet,  and 
keeping  up  a  regular  difciplinc  thcre,  is  direfted  by  ccrtain 
cxprefs  rules,  articlcs,  and  orders,  firft  enafted  by  the  autho- 
rity  of  parliament  foon  after  tfie  reftoration ';  but  fince  new- 
modclled  and  altered,  after  the  peace  of  Aix  la  Chapelle  ",  to 
remcdy  fome  defe£bs  which  were  of  fatal  confequence  in  con- 
duAing  the  preceding  war.  Iti  thefe  articles  of  the  navy  al- 
moft  cvery  poflible  offence  is  fet  down,  and  the  puniihment 
thercof  annexed :  in  which  refpeS  the  feamen  have  much  thc 
advantage  over  their  brethren  in  the  land  fervice ;  whofe  ar- 
ticlcs  of  war  are  not  ena&ed  by  parliament,  but  framed  from 
time  to  time  at  the  pleafure  of  the  crown.  Yet  from  whencc 
this  diftinAion  arofe,  and  why  the  cxecutive  power,  which 
is  limited  fo  properly  with  regard  to  the  navy,  fhould  be  fo 
cxtcnfive  with  regard  to  the  army,  it  is  hard  to  affign  a  rea-> 
fon  :  unlefs  it  proceeded  from  the  perpetual  eftabliihment  of 
the  navy,  which  rendered  a  pcrmanent  law  for  their  regula-^ 
tion  expedi^nt ;  and  the  temporary  duration  of  the  army> 
which  fubfifted  only  from  year  to  year,  and  might  therefore 
with  lefg  danger  be  fubjefted  to  difcretionary  govemment. 
But,  whatever  was  apprehehded  at  the  firft  forraation  of  the 
mutixiy  a£k,  the  regular  renewal  of  our  ftanding  force  at  the 
cntrance  of  every  year  has  made  this  diftinftion  idle.  For,  if 
from  experience  paft  we  may  judge  of  future  evcnts,  the 
army  is  now  laftingly  ingrafted  into  the  Britifh  conftitution  5 
with  this  fingularly  fortunate  circumftance,  that  any  hran6h 
of  the  legiflature  may  annually  put  an  end  to  it's  legal  exii^<« 
ence,  by  refufing  to  cpncur  in  it's  continuance. 


t  Stat.  13  Car.  II.  ft.  i.  c.  9.  by  19  Ge^.  111«  c.  17^ 

II  Stat.  2^  Gep.  I|.  c.  23.  ^mended 
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3,  WjTH  legard  to  the  privileges  conferred  on  fidlors, 
fhey  are  pretty  much  the  fame  with  thofe  conferred  on  fol-» 
diers  ;  with  fegard  to  relief  when  maimed^  or  wounded,  or 
jfuperannuatedj  ejtber  by  gojmty  rates,  or  tbe  roy^l  hofpital 
^t  Gr^enwich  ^  witb  regard  alfo  to  the  exercife  of  trades, 
and  the  power  of  making  nuncupative  teftaments  ;  and  far-» 
ther  ^,  no  feaman  aboard  his  majefty's  fhips  can  be  arrefted 
fojr  any  debt,  unlefs  the  fome  be  fworn  to  amQunt  to  at  leafl; 
twenty  pounds  j  though,  by  the  annual  mutiny  aGs,  a  fol-» 
dier  may  be  arrefted  for  a  debt  which  extends  to  half  that 
V^ue,  but  not  to  a  lefs  amount. 


w^c^t.  31  G^o,. II.  c.  xp, 
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OF    MASTER    AND    SERVANT. 


HAVING  thus  commented  on  the  rights  and  duties  of 
perfons,  as  ftanding  in  the  public  relations  of  magir<- 
tratcs  and  people,  the  method  I  have  marked  out  now  leads 
me  to  confider  their  rights  and  duties  in  private  oeconomical 
relations. 

The  three  great  relations  in  private  life  are,  i.  Tliat  of 
mafler  andfervant;  which  is  founded  in  convenience,  where- 
by  a  man  is  direftcd  to  call  in  the  afliftance  of  others,  where 
his  own  fkill  and  labour  will  not  be  fufBcient  to  anfwer  the 
cares  incumbent  upon  him.  2.  That  of  hujhand  and  ivtfe^ 
which  is  founded  in  nature,  but  modified  by  civil  fociety  : 
the  onc  direfting  man  to  continue  and  multiply  his  fpecies> 
the  other  prefcribing  the  manner  in  which  that  natural  im- 
pulfe  muft  be  confined  and  regulated.  3.  That  of  parent  and 
ihildf  which  is  confcquential  to  that  of  marriage,  being  it's 
principal  end  and  defign  :  and  it  is  by  virtue  of  this  relation 
that  infants  are  protc<3ed,  maintained,  and  educated.  But> 
fince  the  parents,  on  whom  this  care  is  primarily  incumbent, 
may  bc  fnatched  away  by  death  before  they  have  completed 
^  their  duty,  the  law  has  therefore  provided  a  fourth  relation ; 
4.  That  of  guardian  and  ward,  which  is  a  kind  of  artificial 
parentage,  in  order  to  fupply  the  deficiency,  whenever  it 
happens,  of  the  natural.  Of  all  thefe  relations  in  their 
order. 

13  Im 
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In  difcufling  tlie  relation  of  ntajier  Tinifervanty  I  fliall,' 
firtt,  ccmfider  the  feveral  forts  of  fervants,  and  how  this  re- 
iation  is  created  and  defl:royed :  fecondly,  the  efFeft  of  thijj 
relation  with-  regard  to  thc  parties  themfelves ;  and^  laftly^ 
it's  effeflt  with  regard  to  other  perfons. 

I.  As  to  the  feveral  forts  of  fervants :  I  have  formrerly  ob- 
ferved  *  that  pure  and  proper  fliavery  does  not,  nay  cannot, 
fubfifl:  in  England :  fueh  I  mean,  ivhereby  an  abfo!ute  and 
lanlimited  power  is  given  to  the  mafter  over  the  life  andfor- 
t-une  of  the  flave.  And'  indeed  it  is  repugnant  to  reafon,  and 
the  principles  of  natural-  law,^  that  ftich  a  ftate  fliould  fubfiffi 
any  where,     The  three^  origins  of-  the  right  of  flavery,  af- 
figned  by  Juftinian  ^,  are  iafl  of  them  built  upon  falfe  foun- 
datibns  ^.     As,fitft,  flavery  is  held  to  arifc  ^^  jure  gendum^ 
from  a  ftate  of  captiViity  in'  war ;  whence  flaves  are  called 
mancipm,^  quajl  htartn  capti*  '   The  conqu^ror,    fay  thc  tivi- 
lians,  had  a  right  to  the  lif e  of  his  captive  ;  and,  having  fpared 
that,  has  a  right  to'  deal  -w^ith  him-as  he  pleafes.    But  it  y&  ail 
untrue  pofition,  when  taken  generally,  that  by  the  law  of  na- 
ture  or  nations,  a  man  may  kill  his  enemy :  he  has  only  a  right 
to  kill  him,  in  particular  cafe^  ;  in  cafes  of  abfolute  neceflity, 
for  felf-defence  ;  and  it  is  plain  this  abfolute  neceflity  did  noC 
fubfift,  fince  the.viftor  did  not  aftitalfy  killhim,  but  m^de  hini 
prifoner.     War  is  itfelf  juftifiable  ohly  on  principles  of  felf- 
prcfervation  ;  and  therefore  it  gives  no  other  right  overpri- 
foners  but  merely  to  difable  them  frorrt  doing  harm  to  us,  by 
confining  their  perfons :  much  Iiefs  can  it  give  a  right  to  kill, 
torture,  abufe,  plunder,  or  even  to  enflave,  an  enemy,  when! 
the  war  is  over.  Since  therefore  the  right  of  making  flaves  by 
captivity  depends  on  a  fuppofed  right  of  flaughter,  that  foun- 
dation  failing,  the  confequence  drawn  from  ir  muft  feil  like- 
wife.     But,  fecondly,  it  is  faid  that  flavery  may  begin  ^^jurc 
•*  civili ;''  when  one  man  feUs  himfelf  to  another.     This,  if 
pnly  raeant  of  contradls  to  ferve  or  work  for  another,  is  very 

«  Pag.  127*  «p  anciUh  nojirlt*    Jnj/f.  i.  3.  4» 
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juft :  but  wlicn  appiicd  to  ftrift  flavery,  in  thc  lcnfc  of  the 
laws  of  old  Rome  or  modern  Barbary,  is  alfo  intpoilible» 
Every  fale  implie^  a  price,   a  quid  pto  quo,  ari  eqiiivalcnt 
givCn  to  the  fellet  in  lieU  of  what  he  tifahsfers  tb  the  biiyer  i 
but  what  ecjuivaknt  can  be  givCn  for  life,  and  liberty,  both  <rf 
which  (in  abfolute  flavery)  are  held  td  be  in  the  maftcr^s  dit 
pofal  ?  His  property  alfo,  thc  vcry  price  he  fcems  to  receive, 
devolvcs  ipfofaBo  \or  hie  mafter,  thc  inftant  he  bccomes  his 
flavc.    In  this  cafe  therefore  the  buyer  gives  nothing,  and  the 
fciicr  reccives  nothing  :  of  what  validity  then  can  a  fale  bc, 
which  deftroys  the  vcry  principlcs  upon  which  ali  fales  are 
founded  ?  Laftly,  we  are  told,  that  befides  thcfe  two  ways 
by  which  flavcs  ^^ fiunty^  or  arc  acquircd,  they  may  alfo  bc 
hercditary:  ^^ fervi  nafcuntur i^   thc  children   of   acquircd 
flaves  are  jure  naturaej   by  a  negative  kind  of  birthright» 
flaves  alfo*     But  this,  being  built  on  the  two  former  rightSf 
muft  fail  together  with  them«     If  neitlier  captivity,  nor  thc 
falc  of  one's  fclf,  can  by  the  law  of  naturc  and  reafon  reducc 
thc  parent  to  llavery,  much  lefs  can  thcy  reducc  the  ofispring. 

Upon  thcfe  principles  the  law  of  England  abhors,  and 
will  not  endurc  thc  exiftence  of,  flavery  within  this  nation  2 
fo  that  when  an  attempt  was  made  to  introduce  it,  by  ftatute 
I  £dw.  VL  c.  3.  which  ordained,  that  all  idle  vagabonds 
fliould  be  made  flavcs,  and  fed  upon  bread  and  water,  or  fmall 
drink,  and  refufe  meat  \  {hould  wear  a  ring  of  iron  round 
their  nccks,  arms,  or  legs ;  and  (hould  bc  compellcd  by  beat* 
ing,  chaining,  or  otherwife>  to  perform  thc  work  aOigncd 
them,  were  it  never  fo  vile ;  the  fpirit  of  the  nation  could 
not  brook  this  condition^  even  in  the  moft  abandoned  rogues ; 
and  therefore  this  ftatute  was  repealed  in  two  ycars  aftcr- 
wards  ^.  And  now  it  is  laid  down  *,  that  a  flavc  or  negro, 
the  mftant  he  lands  in  England,  becomes  a  freeman  \  that  is„ 
the  law  will  proteft  him  in  the  enjoyment  of  his  perfpn,  and 
his  property.  Yet,  with  regard  to  any  right  which  thc  maf- 
ter  may  have  lawfully  acquired  to  thc  perpetual  fervice  of  John 
or  Thomas,  this  will  remain  exa£tly  in  the  fame  ftatc  as  be- 

(1  Sut.  3  &  4  £dw.  VI.  c.  i6.  «  Salk.  666. 
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fore :  for  this  is  no  more  than  the  fame  ftate  of  fiibJ€f£bion  for 
life,  which  every  apprentice  fubmits  to  for  the  fpace  of  feves 
years,  or  fometimes  for  a  longer  term.  Hence  too  it  follows, 
that  the  infamous  and  unchriftian  pra£kice  of  withholding 
baptifm  from  negro  fervants,  left  they  ihould  ^ereby  gain 
their  Uberty,  is  totally  without  foundation,  as  weU  as  with-' 
out  excufe.  The  law  of  England  a£ts  upon  general  and  ex'*' 
tenfive  principles  :  it  gives  liberty,  rightly  underftood,  that 
i$,  protedirion  to  a  jew,  a  turk,  or  a  heathen,  as  well  as  to 
thofe  who  profefsthe  true  religion  of  Chrift ;  and  it  will  not 
diffolve  a  civil  obligation  between  mafter  and  fervant,  on  ac- 
count  of  the  alteration  of  faith  in  either  of  the  parties  :  but 
the  flave  is  entitled  to  the  fame  prote£tion  in  England  before, 
as  after,  baptifm  ;  and,  whatever  fervice  the  heathen  negro 
owed  of  right  to  his  American  mafter,  by  general  not  by  lo- 
cal  law,  the  fame  (vrhatever  it  be)  is  he  bound  to  render 
when  brought  to  England  and  madt  a  chriftian. 

,  I .  The  firft  fort  of  fervants  therefore,  acknowleged  by  thc 
laws  of  England,  are  tnental  fervants  :  fo  called  from  being 
intra  moentay  or  domqftics.  The  contra£):  between  them  and 
their  mafters  arifes  upon  the  hiring.  If  the  hiring  be  general 
without  any  particular  time  limited,  the  law  conftrues  it  to 
be  a  hiring  for  a  year  ^  j  upon  a  principle  of  natural  equity, 
that  the  fervant  fhall  ferve,  and  the  mafter  maintain  him, 
throughoiit  all  the  revolutions  of  the  refpe£):ive  feafons  \  as 
well  when  therci  is  work  to  be  done,  as  when  there  is  not «  : 
but  the  contra£k  may  be  made  for  any  larger  or  fmaller  term. 
AII  fingle  men  between  twelve  years  old  and  fixty,and  married 
ones  under  thirty  years  of  age,  and  all  fingle  women  between 
twelvc  and  forty,  not  having  any  vifible  livelihood,  are  com- 
peilable  by  two  juftices  to  go  out  to  fervice  in  hufbandry  or 
^ertain  fpecific  trades,  for  the  promotion  of  honeft  induftry ; 
and  no  maft^r  can  put  away  his  fervant,  or  fervant  leave  his 
mafter,  after  being  fo  retained,  either  before  or  at  the  end  of 
^is  tei^m^  withottt  a  quarter's  waming ;  unlefs  upon  reafon- 

f  Co.  Litt.  42*  (  F.  N.  B.  i68. 
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^c  caufc  to  be  aliofwed  bjr  a  joftice  of.  thc  peace  ^ :  but  tihey 
may  part  by  confent»  or  make  a  fpecial  bargain« 

1.  Awo.THfiu  ipecics  of  fervants  «re  called  apprentices  (from 
etpprerdre^  to  learti)  and  are  UfuaJly  boundfor  a  term  of  year% 
by  deed  indented  or  indeiitures,  to  ferve  their  maftcrs,  and 
be  mnintained  and  inftruded  by  them.  This  is  ufually  done 
to  perfons-  of  trade,  in  order  to  leaTn  theif  art  and  myftery  % 
atid  fometimes  very  large  fiims  stre  given  with  them,  as  a  pre- 
mium  for  fuch  their  inftruftion  :  but  it  may  be  done  to  huC- 
bandmen,  nay  to  gentlemen,  and  others.  And  *  children  of 
poor  perfons  may  be  apprenticed  out  by  the  overfeers,  with 
confent  of  two  juftices,  till"  twenty-one  years  of  age,  to  fucH 
perfons  as  are  thouglit  fitting  ;  who  are  alfo  compeHable  to 
take  them ;  and  it  is  held,  that  gentlemen  of  fortune,  and 
clergymen,  are  equally  liabie  with  others  to  fueh*  compul- 
Con  ^  :  for  which  purpofes  our  -ftatutes  have  made  the  inden- 
tures  obligatory,  even  though  fuch  parifh-apprentice  be  a 
minor  ^  Apprentices  to'  trades  may  be  difcharged  on  reafon- 
able  caufe,  either  at  the  requeft  of  themfclves  or  mafters,  at 
the  quarter-feffions,  or  by  one  juftice,  with  appeal  to  the  fef- 
fions  "*  s  who  may,  by  the  equity  of  the  ftatute,  if  they  think 
it  reafonable,  direA  reftitution  of  a  ratable  ftiare  of  the  money 
givei^  with  the  apprentice  " :  and  pariih-apprentices  may  be 
difchai?ged  in  the  fame  manner,  by  two  juftices  ^.  But  if  an 
apprentice,  with  whom  lefs  than  ten  pounds  hath  been  giveil, 
runs  away  from  his  mafter,  hc  is  compcllabie  to  ferve  outhis 
time  of  abfence,  or  make  fatisfadion  for  the  fame,  at  any 
time  within  feven  ycars  after  the  expiration  of  his  origirial 
contraftp. 

3.  A  THIRD  fpecies  of  fervants  are  labourerst  who  are  only 
hired  by  the  day  pr  the  week,  and  do  not  live  intra  tnoetiiaf  ^s 

b  Stat.  5  £liz.  c.  4.        ,  1  Stat.  5  Eliz.  c.  4.  43  Eliz.  c.  2« 

*  Stat.  5  Eliz,  c.  4.  43  Eliz.   c.  2.  Cro.  Car.  179. 
•  I  Jac.  1.  0.25.  7  Jac.  I.C.3.  8  &9W.         m  Stat.   5  EH«j  c.  4« 
&  M.  c.  30.  2&3yknn.  c.  6.  4  Ann.         «  Salk.  67. 
C.19.  17G.  II.  c.  5,  18  G.  III.  c.47.         •'  Stat.  20  Geo.  II.  c.  19. 
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|)art  of  thd  familyj  concerhing  whom  the  ftatutes  beforc 
Cited^  have  made  many  very  good  regUlations :  i*  Direfting 
that  all  perfons  who  havc  no  vifible  eflFefts  may  be  compelled 
to  work  :  2.  Defining  how  long  they  muft  continue  at  work 
in  fummer  and  in  winter  :  3*  Punifliing  fuch  as  leave  or  defert 
their  work :  4.  Empowering  the  juftices  at  feffions,  or  the 
iherifFof  the  county,  to  fettle  their  wages  :  and  5*  Inflifting 
p^alties  on  fuch  as  either  give,  or  cxzik,  more  wages  than 
are  fo  fettled. 

4*  Therb  is  yet  a  fourth  fpecies  of  feryants,  if  they  may 
be  fo  calledy  being  rather  in  a  fuperior,  a  minifterial,  capa- 
city  *f  fuch  as  Jieiuards^  fadiors^  and  hailiffs  :  whom  however 
the  law  confiders  aS  fervants  pro  temporey  with  regard  to  fuch 
of  their  adls  as  aflFe£l  their  mafter's  or  employer's  property^ 
Which  leads  me  to  confider, 

Ih  The  mahner  in  which  this  felation,  of  fervice,  afFe£ls 
cither  the  mafter  or  fervant.  And,  firft,  .by  hiring  and  fer- 
vice  f^r  a  year,  or  apprenticefliip  under  indentures,  a  perfoft 
gains  ft  feftlement  in  that  parifli  wherein  he  laft  ferved  forty 
days  *"»  In  .the  next  place  perfons,  ferving  feven  years  as  ap- 
prcntices  to  any  trade,  have  an  exclufive  right  to  exercife  that 
trade  in  any  part  of  England  *.  This  law,  with  regard  to  the 
Cxclufive  part  of  it,  has  by  tums  been  looked  upon  as  a  hard 
law,  or  as  a  beneficial  one,  according  to  the  prevailing  humour 
of  the  times :  which  has  occafioned  a  great  variety  of  refolu- 
'tions  in  the  courts  of  law  concerning  it ;  and  attempts  have 
been  frequently  made  for  it*s  repeal,  though  hitherto  without 
fuccefs.  At  common  law  every  man  might  ufe  what  tradc 
he  pleafed  j  but  this  ftatute  reftralns  that  Hberty  to  fuch  as 
have  ferved  as  apprentices :  the  adverfaries  to  which  provifioh 
fay,  that  all  reftriftioris  (which  tend  to  Introduce  monopolies) 
are  pcrnicious  to  trade  5  the  advocates  for  it  allege,  that  un*- 
ikilfulnefs  in  trades  is  equally  detrimental  to  the  public,  as 
monopolies.    This  icafon  indeed  only  extends  to  fuch  ti^ades, 

q  Stat.  5  Elit,  c.  4«    6  Geo.  UI*        '  ^  page  364. 
c.  26.  •  S(at.  5  £lUt  c,  4.  §.  31, 
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in  the  exercife  whereof  Ikill  U  requlred :  butdiiother  of  their 
arguments  goes  much  f arther  i  viz.  that  apprenticefhips  aie 
ufeful  to  the  commonwealth,  by  employing  of  jrouth,  and 
leaming  them  to  be  earljr  induftrious  ;  but  that  no  one  would 
be  induced  to  undergo  a  feven  years  fervitude,  if  others^ 
though  equally  fldifuli  were  allowed  the  fame  advantages 
without  having  undergone  the  fame  difcipline  :  and  ih  tbis 
there  feems  to  be  much  reafon.  However)  the  refolutions  of 
the  courts  have  in  general  rather  confined  than  extended  l3a^ 
reftri^ion.  No  trades  are  held  to  be  within  thc  ftatute,  but 
fuch  as,  were  in  bcing  at  the  making  of  it ' :  for  tradmg  in  a 
country  village,  apprenticeihips  are  not  requifite  "  :  and  ioU 
lowing  the  trade  feven  years  without  any  ^ffedual  profecu- 
tion  (either  as  a  mafter  pr  a  fervant)  is  fufficient  without  aH 
«dlual  apprenticeftiip  "^. 

A  MASTER  may  by  law  corredi  his  apprentice  for  negli- 
gence  or  6ther  miftiehaviour,  fo  it  be  dohe  with  moderation': 
though,  if  the  ma^fter  or  mafter's  wife  beats  aay  other  ferYan£ 
cf  fuU  age,  it  is  good  caufe  of  departure  ^.  But  if  any  fer- 
:vant,  workman,  or  labourer  aflaults  his  mafter  or  dame,  he 
ihall  fufFer  one  year's  imprifonment,  and  other  open  corporal 
punifliment,  not  extending  to  life  or  lirab^ 

By  fenrice  all  fervants  and  labourers,  except  apprentlces^ 
become  entitled  to  wages:  according  to  their  agreement, 
if  menial  fervants  ;  or  according  to  the  appointment  of  thc 
IheriiF  or  feflions,  tf  labourers  or  fervants  in  huft)andry: 
for  the  ftatutes  for  regulation  of  wages  extend  to  fuch  fer- 
vants  only  *  j  it  being  impoffible  for  any  magiftrate  to  be  a 
judge  of  the  employment  of  menial  fervants,  or  of  courfe  to 
aflefs  their  wages. 

IIL  Let  us,  laftly,  fec  how  ftrangera  may  be  afFe^led  by 
this  relation  of  mafter  and  fervant :  or  how  a  mafter  may  be- 

t  Lord  Raym,  514.  i%j.     Cro.Car.  179.     2  Show.  »89, 

«  I  Ventr.  51.    a  Keb/  583.  T  F.  N.  B.  i68.     Bro.  Abr^  t*I^ 

w  Lord  Raym.  1179.     Wallen  fui  bourers  51.     Trefpafs  349.     ^ 

tam  ¥.  Holton.  Tr.  33  O€o.  II,  (by  all  «  Stat.  5  Eliz.  c^  4, 
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liave  towards  others  on  behalf  of  his  fervant ;  dnd  what  % 
fervant  may  do  on  behalf  of  his  mafter. 

And,  firft/  the  mafter  may  maintain^  that  is,  abet  and 
affift  his  fervant  in  any  adlion  at  lawagainft  a  ftranger: 
whereas,  in  general,  it  is  an  ofFence  againft  public  juftice  to 
encourage  fuits  and  animofities^  by  helping  to  bear  the  ex« 
penfe  of  them,  and  is  called  in  law  maintenance  ^.  A  mafter 
alfo  may  bring  an  a£lion  againft  any  man  for  beating  or 
.maiming  his  fervant :  but  in  fuch  cafe  he  muft  aiGgnj  as  a 
fpecial  reafon  for  fo  doing,  his  own  damage  by  the  lofs  of 
his  fervice  \  and  this  lofs  muft  be  proved  upon  the  trial  S  A 
ma^er  likewife  may  juftify  an  afiault  in  defence  of  his  ferr 
vaht,  an,d  a  fervant  in  defence  of  his  mafter  ^ :  the  mafter» 
becaufe  he  has  an  intereft  in  his  fervant,  not  to  be  deprived 
of  his  fervice  ;  the  fervant,  becaufe  it  is  part  of  his  duty,  for 
which  he  receives  his  wages,  to  ftand  by  and  defend  his  maf- 
ter  ^,  Alfo  if  any  perfon  do  hire  or  retain  my  fervant,  being 
in  my  fervice,  for  which  the  fervant  departeth  from  me  and 
goeth  to  ferve  the  other,  I  may  have  an  a£lion  for  damages 
againft  both  the  new  mafter  and  the  fervant,  or  either  of 
them  :  but  if  the  new  mafter  did  not  know  that  he  is  my 
fervant,  no  a£tion  lies ;  unlefs  he  afterwards  refufe  to  reftore 
him  upon  information  and  demand  ^  The  reafon  and  foun- 
dation,  upon  which  all  this  do£ttine  is  built,  feem  to  be  the 
property  that  every  man  has  in  the  fervice  of  his  domeftics  ; 
acquired  by  the  contrafl:  of  hiring,  and  purchafed  by  giving 
them  wages. 

As  for  thofe  thingswhich  a  fervant  may  do  on  behalf  of 
his  maHer,  they  feem  all  to  proceed  upon  this  principle, 
that  the  mafter  is  anfwerable  for  the  aft  of  his  fervant,  if 
done  by  his  command,  either  exprefsly  given,  or  implied : 
nam  quifacit  per  aliumyfacitperfe^.     Therefore,  if  the  fer- 

b  2  RoU.  Abr.  115.  ed  to  fight  for  his  maAer,  a  parent  for 

€  9  Rep.  113.  his  child^  and  a  hufband  or  father  iot 

*  2  Roll.  Abr.  546.                     ^  the  chaftity  of  hit  wife  or  daughter. 

•  In  iikc  manner,   by  the  lawsof  f  F.  N.  B.  1.67, 168. 
king  Alfrcdi  c.  38.  a  fervant  was  aliow^  S  4  Inft.  109.  . 
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vant  commit  a  trefpafs  by  the  command  or  encouragement  of 
his  mafter,  the  mafter  fliall  be  guilty  of  it :  though  thc  fer- 
vant  is  not  thereby  excufed,  for  he  is  only  to  obey  his  mafter 
in  matters  that  are  honeft  and  lawful.  If  an  innkeeper^s  fer- 
vants  rob  his  guefts,  the  mafter  is  bound  to  reftitution  ^ :  for 
as  there  is  a  confidence  repofed  in  him,  that  he  will  take  care 
to*ptovide  honcft  fervants,  his  negligence  is  a  kind  of  implied 
confent  to  the  robbery ;  rtam,  qui  non  prohihety  cum  prohibere 
fojjtt^juhet,  So  likewife  if  the  drawer  at  a  tavern  feHs  a  man 
bad  wine,  whereby  his  heahh  is  injured,  he  may  bring  an 
adion  againft  the  mafter ' :  for  althoagh  the  mafter  did  not 
exprefsly  order  the  fervant  to  fell  k  to  that  perfoii  ih  particu- 
lar,  yet  his  permitting  him  to  draw  and  fell  it  at  all  is  im'«' 
pliedly  a  general  command. 

In  the  fame  manner,  whatever  a  fervant  is  permitted  to  do 
In  the  ufual  courfe  of  his  bufinefs,  is  equivalent  to  a  general 
command.  If  I  pay  money  to  a  banker's  fervant,  the  banker 
is  anfwcrable  for  it :  if  I  pay  it  to  a  clergyman's  or  a  phyfi- 
cian's  fervant,  whofe  ufual  bufinefs  it  is  not  to  receive  money 
for  his  mafter,  and  he  embezzles  it,  I  muft  pay  it  over  again. 
If  a  fteward  lets  a  leafe  of  a  farm,  without  the  owner's  know- 
lege,  the  owner  muft  ftand  to  the  bargain;  for  this  is  the 
fteward*s  bufinefs.  A  wife,  a  friend,  a  relation,  that  ufe  to 
tranfaft  bufinefs  for  a  nian,  are  quoadhoc  his  fervants  5,  and  the 
principal.  muft  anfwer  for  their  conduft :  for  the  law  impliesj 
that  they  a£l  under  a  general  command  \  and  without  fuch  a 
dodlrlne  as  this  no  mutual  intcrcourfe  between  man  and  man 
could  fubfift  with  any  tolerable  convenience.  If  I  ufually 
deal  with  a  tradefman  by  myfelf,  or  conftantly  pay  him  ready 
moncy,  I  am  not  anfwerable  for  what  my  fervant  takea  upr 
upon  truft ;  for  here  is  no  implied  order  to  the  tradefman  ta 
truft  my  fervant :  but  if  I  ufually  fend  him  upon  truft,  01: 
fometimes  on  truft  and  fometimes  with  ready  money,  I  am 
anfwerabk  for  all  he  takes  up ;  for  the  tradefman  cannot 
poffibly  diftinguifli  when  he  comes  by  my  order,  and  when 
tipon  his  own  autliority  ^. 

h  Noy's  max.  c.  43.  J^  Dr  &  Stud.  d,  a.  c.  42.     Ndj'» 
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If  a  fervant,  laftly,  by  his  negligence  does  any  damage  to 
a  ftranger,  the  mafter  fliall  anfwer  for  his  neglefl: :  if  a  fmith^s 
fervant  lames  a  horfe  while  he  is  fhoeing  him,  an  aftion.lies 
againft  the  mafter,  and  not  againft  the  fervant.  But  in  thefe 
cafcs  the  damage  muft  be  done,  while  he  is  aclually  employed 
m  the  mafter's  fervice ;  otherwife  the  fervant  fliall  anfwer  for 
his  own  mifl)ehaviour,  Upon  this  principle,  by  the  common 
law*,  if  a  fervant  kept  his  mafter's  fire  negligently,  fo  that^ 
his  neighbour^s  houfe  was  burned  down  thereby,  an  aftion 
lay  againft  the  mafter  j  becaufe  this  negligence  happened  in 
his  fervice :  otherwife,  if  the  fervant,  going  along  the  ftreet 
with  a  torch,  by  negUgence  fets  fire  to  a  houfe ;  for  there  he 
i$  not  in  his  mafter's  immediate  fervice :  and  muft  himfelf  an- 
fwer  the  damage  perfonally^  But  now  the  common  law  is, 
iii  the  former  cafe,  altered  by  ftatute  6  Ann.  c.  3.  which 
ordains  that  no  aftion  fliall  be  maintained  againft  any,  in 
\vhofe  houfe  or  chamber  any  fire  fliall  accidentally  begin  j ' 
for  their  own  lofs  is  fuflScient  punifliment  for  their  own  or 
their  fervant's  careleflhefs.  But  if  fuch  fire  happens  through 
negligence  of  any  fcrvant  (whofe  lofs  is  commonly  very 
little)  fuch  fervant  fliaU  forfeit  100/.  to  be  diftributed  among 
the  fufFerers  j  and,  in  default  of  payment,  fljall  be  com- 
mitted  to  fome  workhoufe  and  there  kept  to  hard  labour  for 
eighteen  months ".  A  mafter  is,  laftly,  chairgeable  if  any 
of  his  family  layeth  or  cafteth  any  thing  out  of  his  houfe 
into  the  ftreet  or  cortimon  highway,  to  the  damage  of  any  in- 
dividual,  or  the  common  nufance  of  his  majefty's  liege  peo- 
ple  " :  for  the  mafter  hath  the  fuperintendance  and  charge  of 
ail  his  houfliold.  And  this  alfo  agrees  with  the  civil  law  °  j 
which  holds  that  the  pater  familias^  in  this  and  fimilar  cafes, 
*^  gh  alterius  culpam  teneiur^  Jive  fervi^Jtve  liberi,^^ 


1  Noy^s  max.  c  44.  ers ;  or,  if  hc  was  not  able  to  pay,  wai 

™  Upon  a  fimilar  principle,  by  the  to  fuffer  a'  corporal  puniihment. 

Jaw  of  the  twelve  tables  at  R«me,  a  per-         n  Noy's  max,  c.  44. 
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We  may  obfcrvc,  that  m  all  thc  cafcs  hcrc  put,  Ae  maC- 
tcr  may  bc  frequently  a  lofer  by  thc  truft  rcpofed  in  his  fer- 
vant,  bilt  ncvcr  can  bc  a  gainer ;  hc  may  frcquently  be  an- 
fwcrable  for  his  fervant's  mifbehaviour,  but  ncver  can  fhelter 
himfelf  from  punifhment  by  laying  the  blame  on  hi$  agent. 
Thc  rcafon  of  this  is  ftill  uniform  and  thc  fame ;  that  the 
wrong  donc  by  thc  (ervant  is  looked  upon  in  law  as  thc 
wrong  of  the  mafter  himfelf ;  and  it  is  a  ftanding  maxim^ 
that  no  man  fliall  be  allowed  to  make  any  advantage  of  his 
cwn  wrong. 
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CHAPTER     THI     FIFTSENTH. 


OF     HUSBAND     AND    WIFE. 


TH  E  fecond  private  relation  of  perfons  is  that  of  mar- 
riage,  which  includes  the  reciprocal  right  and  duties 
of  hufband  and  wife ;  or,  as  moit  of  our  elder  law  book^ 
call  them,  of  baron  zniifeme.  In  the  conlideration  of  which 
I  fhall  in  the  iirft  place  inquire,  how  marriages  may  be  con- 
tra£):ed  or  made  \  {hall  next  point  out  the  manner  in  which 
'they  may  be  difTolved  \  and  ihall,  laftly,  take  a  view  of  the 
legal  efiFe£ts  and  confequence  of  maniage. 

I.  OuR  law  confiders  marriage  in  no  other  ligbt  than  as  a 
civil  contraQ:.  The  holinefs  of  the  matrimonial  ftate  is  left 
entirely  to  the  matrimonial  law:  the  temporal  courts  npt 
having  jurifdiftion  to  confider  unlawful  marriage  as  a  fin,  but 
merely  as  a  civil  inconvehience.  The  punifliment  therefore^ 
or  annulling,  of  inceftuous  or  other  unfcriptural  marriages, 
is  the  province  of  the  fpiritual  courtsj  ^hich.  tlQ.  pro  falute 
anitnae^.  And,  taking  it  in  this  civil  light,  the  law  treats  it 
as  it  does  all  other  contrafts :  allowing  it  to  be  good  and  va- 
lid  in  all  cafes,  where  the  parties  at  the  time  of  making  it 
were,  in  the  firft  place,  willing  to  contraft  j  fecondly,  ablc 
to  contra£k ;  an*,  laftly,  aftually  did  contrad,  in  the  pro- 
per  forms  and  folemnities  required  by  law. 
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FiRST,  they  muft  be  willing  to  contrafl:.  **  Ccnfenfus  non 
**«  cnncuhitus^faciat.nuptia^i^  is  the  maxim  of  the  civil  law  in 
this  cafe  ^ ;  and  it  is  adopted  by  the  common  lawyers  S  who 
indeed  have  borrowed  (efpecially  in  antient  times)  almoft  all 
their  notions  of  the  legitimacy  of  marriag;e  from  thc  canon 
and  civil  law^. 

Secondly,  they  muft  bc  able  to  contraft.  In  general, 
all  perfons  are  able  to  contraft  themfelves  in  marriage,  unlefs 
they  labour  under  fome  particular  difabilities,  and  indapaci- 
ties.    What  thofe  are,  it  will  be  here  our  bufinefs  to  inquire. 

Now  thefe  difabilities  are  of  two  forts :  firft,  fuch  as  arc 
canonical,  and  therefore  fufficient  by  the  ecclefiaftical  laws  to 
avoid  {he  marriage  in  the  fpiritual  court  5,  but  the.f<5  ift  our 
law  only  make  the  marriage  voidable,  and  not  ipfofoEh  vaid, 
until  fentence  of  nuljity  be  pbtained.  Of  this  nature  are  pre- 
contraG  5  confanguinity,'  or  relation  by  blood  j  and  affinity, 
or  relation  by  marriage  ;  and  fome  particular  corporal  infir- 
mities.  And  thefe  canonical  difabilitiesare  cither  grounded 
upoh  the  exprefs  words  of  the  divine  law,  or  are  confequences 
plainly  deducible  from  thence :  it  therefore  being  finful  in 
the  perfons  who  labour  under  them,  to  attempt  to  contraG; 
matrimpny  tpgether,  they  are  properly  the  objefl:  pf  the  ec- 
clefiaftical  magiftrate's  coercion ;  in  order  to  feparate  thc  oi^ 
fenders,  and  inflift  penance  for  the  offisnce,  profalute  anivia^ 
rum.  But  fuch  marriages  not  being  Void  ah  initioy  but  void-»- 
able  only  by  fentence  of  feparation,  they  are  efteemed  valid 
to  all  civil  purpofes,  unlefs  fuch  feparation  is  aftually  made 
during  the  life  of  the  parties,  For^  after  the  death  of  either 
♦  of  them,  thp  courts  of  common  law  will  not  fuffisr  the  fpiri* 
tual  court  to  declare  fuch  marriages  to  have  been  ypid ;  bcr 
caufe  fuch  declaration  cannot  now  tend  to  the  reformation  of 
the  parties  **.  A|id  therefore  when  a  man  had  married  his  firft 
^ife^s  fifter,  and  after  her  death  the  biihop's  court  was  pro-» 

^  ^/  50.  17-  3q  *  W. 
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ceeding  to  annul  the  marriage  and  baftardize  the  ifiue^  the 
court  of  king's  bench  granted  a  prohibition  quoad  hoc;  but 
permitted  them  to  proceed  to  punifli  the  hulbandfor  inceft^, 
Thefe  canonical  difabilities  being  entirely  the  province  of  the 
ecckfiaftical  courts,  our  books  arc  perfeftly  (ilent  concerning 
them.  But  there  are  a  few  ftatutes,  which  ferve  as  diredo- 
ries  to  thofe  courts,  of  which  it  will  be  proper  to  take  notice. 
By  ftatute  32  Hen.  VIIL  c.  38.  it  is  declared,  that.all  per- 
fons  may  lawfully  marry,  but  fuch  as  are  prol)ibited  by  God*s 
law  j  and  that  all  marriages  contrafted  by  lawful  perfons  ia 
the  face  of  the  church,  and  confummate  with  bodily  know- 
lege,  and  fruit  of  children,  (hall  be  indiflbluble.  And  (be- 
caufe  in  the  times  of  popery  a  great  variety  of  degrees  of  kin- 
dredwere  made  impedimentstomarriage,  whichimpediments 
imight  however  be  bought  ofF  for  money)  it  is  declared  by  the 
fame  ftatute,  that  nothing  (God's  law  except)  fliall  impeach 
gny  marriage,  but  within  the  Levitical  degrees  5  the  farthelt 
of  which  is  that  between  uncle  and  niece  ^  By  t;he  fame  fta- 
tute  all  impediments,  arifing  from  pre-contrafts  to.  other  per* 
fons,  were  aboliflied  and  dedared  of  none  efFeft,  unlefs  diey 
had  been  confummated  with  bodily  knowlege  :  in  which  cafc 
the  canon  law  holds  fuch  contra£l  to  be  a  marriage  de  faBom 
3But  this  branch  of  the  ftatute  was  repe^led  by  ftatute  2  & 
3  Edw.  VI.  c.  23.  How far  the  aft  of  26  Geo.  IL  c.  33. (which 
prohibits  all  fuits  in  ecclefiaftical  courts  to  compel  a  marriagc, 
in  ^onfequence  of  any  contraft)  may  coUaterally  extend  to 
revive  this  claufe  of  Henry  VIIFs  ftatute,  and  abolifh  thc 
impediment  of  pre-contrafl:,  I  leave  to  be  confidercd  by  the 
canonifts, 

The  pther  fort  of  difabilities  are  thofe  which  are  created, 
or  at  leaft  enforced,  by  the  municlpal  laws,  And,  though 
fome  of  them  may  be  grounded  on  natural  law,  yet  they  are 
rcgarded  by  the  laws  of  the  land,  not  fb  much  in  the  light  of 
any  moral  ofFence,  as  on  account  of  the  civil  inconyenlences 
they  draw  after  them.  Thefe  civil  difabilities  make  the  cbni- 
tra£l  void  ab  ivitio^  aad  riot  merely  voidable  5  not  that  they 
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diffolvc  a  contraft  alrcady  formed,  but  they  rendfer  the  par- 
tie$  incapable  of  forming  any  contra£b  at  all :  i^e j  do  not 
put  afunder  thofe  who  are  joined  togethcr,  but  they  previ- 
cufly  hindcr  the  junfiion.  And,  if  any  perfons  under  thefe 
legal  incapacities  come  together,  it  is  a  meretricious,  and  not 
a  matrimonialy  union. 

!•  The  firft  of  thefe  legal  difabilities  is  a  prior  mar  lagei 
Or  having  another  hufband  6r  wife  living ;  in  which  cafe,  be- 
fidcs  the  penalties  confequent  upon  it  as  a  felony,  the  fecond 
marriagc  is  to  all  intents  and  purpofes  void  « :  polygamy 
*  being  condemncd  both  by  the  law  of  the  new  teftament,  and 
thc  policy  of  all  prudent  ftates,  efpecially  in  thefe  northern 
climates.  And  Juftinian,  even  in  the  climate  of  modem  Tur- 
kcy,  is  exprefs  \  that  "  duas  uxores  eodem  tetnpore  babere  non 
«« licet.** 

a.  Th£  next  legal  dilability  is  want  of  age.  This  is  fu£f 
ficient  to  avoid  all  other  contra£ts,  on  account  of  the  imbe^ 
cillity  of  judgment  in  the  partics  contrafting ;  afartitfrt  thcre-* 
forc  it  ought  to  avoid  this,  the  moft  important  contra£l  of  any^ 
Therefore  if  a  boy  under  fourtccn,  or  a  girl  under  tweiv^ 
ycars  of  age,  marries,  this  marriage  is  only  incohate  and  im* 
perfcft ;  and,  when  either  of  thera  comes  it)  theageof  con* 
fent  aforefaid,  they  may  difagree  and  declare  the  marriage 
void,  without  any  divorce  or  fentence  in  the  fpiritual  court» 
This  is  founded  on  the  civil  law  ^  But  the  canon  law  pays  a 
greater  regard  to  the  conftitution,  than  the  age,  of  the  par- 
ties  ^ ;  for  if  they  are  habiles  ad  matrimonium^  it  is  a  good 
marriage,  whatever  their  age  may  be.  And  iq  our  law  it  is 
fo  far  a  marriage,  that,  if  afr  the  age  of  confent  they  agree  ta 
continue  together,  they  need  not  bc  married  agairi  *.  If  the 
hufl)and  be  of  years  of  difcretion,  and  the  wife  under  twelve^ 
when  flie  comes  t<x  years  of  difcretion  he  may  difagree  as  Wcll 
as  flie  may :  for  in  contra£ls  the  obligation  muft  be  mutual ) 
both  muft  be  bound,  orneithcr :  and  fo  it  i9>  viceverfa^  whea 
the  wife  is  of  years  of  difcretion,  and  thc  hufl>and  under  "». 


r  Bro.  Abr,  tit,  Bapanly,  pl.  S* 
^  Infl,  I.  lo.  6. 
I  X«^fff.  Confiit»  199. 


^  Decretah  U  i^.  tit,  2«  ^tr.  3« 

1  Co.  Lltt.  7^. 

»  UU.  ' 

3.  Anothm 
II 


Ch.  1 5/  ^  P  E  R  s  0  *  s.  437 

3.  Another  incapacity  arifes  from  want  of  confeilt  of 
parents  or  guardians.     By  the  common  law,  if  thc  paities 
themfelves  were  of  the  age  of  cohfent,  therc  wanted  no  otber 
concurrence  to  make  the  marriage  yalid :  and  this  was  agree- 
able  to  the  canon  law.     But,  by  feveral  ftatutes  ",  penalties 
of  100/.  are  laid  on  every  clergyman  who  marries  a  couple: 
either  without  publication  of  banns  (which  may  give  noticc 
to  parents  or  guardians)  or  without  a  licence,  to  obtain  which 
the  confent  of  parcnts  or  guardians  muft  be  fworn  to.  And  by 
the  ftatute  4  &  5  Ph,  and  M.  c.  8.  whofoever  marries  any 
woman  <:hild  under  the  age  of  fixteen  years,  without  cbnfent 
of  parents  or  guardians,  fhall  be  fiibjeft  to  finCj  or  five  years 
imprifonment :  and  her  eftate  during  the  huft>and's  life  fhall 
go  to  and  be  enjoyed  by  the  next  heir.      The  civil  law  in- 
deed  required  the  confent  of  the  parent  or  tutor  at  all  ages  j 
unlefs  the  children  were  emancipated,  or  out  of  the  parents 
power  ** :  and  if  fuch  confent  from  ttie  father  was  wanting^ 
the  marriage  was  null,  and  the  children  iUegitimate  p  5  but 
the  confent  of  the  mother  or  guardians,  if  unreafonably  with- 
held,  might  be  redreffed  and  fupplied  by  the  judge,  or  the 
prefident  of  the  province  *» :  and  if  the  father  was  non  compoSf 
z  fimilar  remedy  was  given '.     Thefe  provifions  are  adopted 
and  imitated  by  the  French  and  HoUanders,  with  this  differ- 
aice :  that  in  France  the  fons  cannot  niarry  without  confent 
of  parents  till  thirty  years  of  age,   nor  the  daughterstill 
twenty-five  * ;  and  in  HoUand,  the  fons  are  at  their  owh  dif- 
pofal  at  twenty-five,  and  the  daughters  at  twenty  *.     Thus 
liath  ftood,  and  thus  at  prefent  ftands,  the  law  in  other  neighr. 
bouring  countries.     And  it  has  latety  been  thought  proper 
to  introduce  fbmewhat  of  the  fame  policy  into  oiir  laws, 
by  ftatute  26  Geo.  II.  c.  33.  whereby  it  is  enadted,  that  all 
marriages  celebrated  by  licence  .(for  banns  fuppofe  notice) 
where  either  of  the  parties  is  under  twenty-one,  (not  being 

n  6  &  7  wiii.  iir.  c.  6.   7  &  8  w.       '  Infi.  1.  10.  I. 
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a  widow  or  widower,  who  arc  fuppofed  emancipated)  with- 
out  thc  confcnt  of  the  father,  or,  if  he  be  not  living,"  of  the 
piother  or  guardians,  fliall  be  abfolutely  void,     A  like  pro- 
vi/ion  is  made  as  in  the  civil  law,  where  the  mother  or  guar- 
dian  is  nou  compos^  beyond  fea,  or  unreafonably  froward,   to 
4ifpenfe  with  fuch  confent  at  the  difcretion  of  the  lord  chan- 
ccUor :  but  no  provifion  is  made,  in  cafe  the  father  fhould 
laboui  under  any  mental  or  other  incapacity.  Much  may  be, 
and  much  has  been,  faid  both  for  and  againft  this  innovation 
ypon  our  antient  laws  and  conftitution.     Oa  thc  one  hand, 
it  prevents  the  clandeftine  marriages  of  minors,  which  are 
often  a  terrible  inconvenience  to  thofe  private  families  where- 
in  they  happen.     On  the  other  hand,  reftraints  upon  mar- 
riagcs,  efpecially  among  the  lower  clafs,  are  evidently  detri- 
mental  to  the  public,  by  hindering  the  encreafe  of  the  people ; 
and  to  religion  and  moraUty,  by  encouraging  licentioufnefs 
and  debauchery  among  the  fingle  of  both  fexes  \  and  thereby 
dcftroying  onc  cnd  of  fociety  and  government,  which  is  «?«- 
cuiitu  prohibere  vago,    And  of  this  laft  incdnvenience  the  Ro- 
man  laws  were  fo  fenfible,  that  at  the  fame  time  that  they 
fbrbad  marriage  without  the  confent  of  parents  or  guardians, 
they  werc  lefs  rigorous  upon  that  very  account  with  regard  to 
other  reftraints :  for,  if  a  parent  did  not  provide  a  huft)and 
for  his  daughter,  by  the  time  flie  arrived  at  the  ageof  twenty- 
fivc,  and  flie  afterwards  made  a  flip  in  her  conduft,  he  was 
not  allowcd  to  difinherit  her  upon  that  account ;  "  quia  non 
^^  Jua  culpa^  Jed  parentum^  id  commifijfe  cognojcitur^^* 

'  4.  A  FOURTH  incapacity  is  want  of  reafon  5  without  a 
compctent  ftiare  of  which,  as  no  other,  fo  neither  can  the 
matrimonial  contraft,  be  valid  ^,  It  was  formerly  adjudged^ 
that  the  iffue  of  an  idiot  was  legitimate,  and  confequently 
that  his  marriage  was  valid.  A  ftrange  determination !  fince 
confent  is  abfolutely  requifite  to  matrimony,  and  neither 
idiots  nor  lunatics  are  capable  of  confenting  to  any  thing. ' 
And  therefore  the  civil  law  judged  much  morc  fenfibly  when 
it  madc  fuch  deprivations  of  reafon  a  previous  impediment  \ 

»  ^Vivt  115.  5*  JJ»  ^,  i  Roll.  Abr.  3^. 
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though  not  a  caufe  of  divorce,  if  they  happened  after  mar- 
riage  *.  And  modern  refolutions  have  adhefed  to  the  reafoii 
of  the  civil  law,  by  determining  ^  that  the  marriage  of  a  lu- 
natic,  not  being  in  a  lucid  interval,  was  abfolutely  void. 
But  as  it  might  be  difficult  to  prove  the  exaft  ftate  of  the 
party's  mind  at  the  aftual  celebration  of  the  nuptials,  upon 
this  account  (concurring  with  fome  private  family  *  reafons) 
the  ftatute  15  Geo.  II.  c.  30.  has  provided,  that  the  marriag^ 
of  lunatics  and  perfons  under  phrenzies  (if  found  lunatics 
under  a  commiffion,  or  committed  to  the  care  of  truftees  by 
any  a£l  of  parliament)  before  they  are  declared  of  found  mind 
by  the  lord  chancellor  or  the  majority  of  fuch  truftees,  fliall 
be  totally  void. 

Lastly,  the  parties  muft  not  only  be  willing  and  able 
to  contraft,  but  adlually  muft  contraft  themfelves  in  due  form 
of  law,  to  make  it  a  good  civil  marriage.  Any  contrafl:  made, 
per  verha  de  praefentiy  or  in  words  of  the  prefent  tenfe,  and 
in  cafe  of  cohabitation  per  verha  defuturo  alfo,  between  per- 
fons  able  to  contraft,  was  before  the  late  a£l  deemed  a  valid 
marriage  to  many  purpofes ;  and  the  parties  might  be  com- 
pelled  in  the  fpiritual  courts  to  celebratc  it  in  facie  ecclejiae. 
But  thefe  verbal  contrafts  are  now  of  no  force,  to  compel  a 
future  marriage  *.  Neither  is  any  marriage  at  prefent  valid, 
that  is  not  celebrated  in  fome  pariih  church  or  public  chapel, 
unlefs  by  difpenfation  from  the  archbiihop  of  Canterbury.  It 
muft  alfo  be  preceded  by  publication  of  banns,  or  by  licence 
from  the  fpiritual  judge.  Manyother  formalities  are  likewifei 
prefcribed  by  the  aft ;  the  negleftof  which,  though  penal,  does 
not  invalidate  the  marriage^'  It  is  held  to  be  alfo  efTential  to 
a  marf iage,  that  it  be  performed  by  a  perfon  in  orders  "* ; 
though  the  intervention  of  a  prieft  to  folemnize  this  contradl 
is  merely  juris  pojitivi^  and  not  juris  naturalis  aut  divini :  it 
being  faid  that  pope  Innocent  the  third  was  the  firft  wha 
ordained  the  celebration  of  marriage  in  the  church  ^ ;  before 

X  Ff.  23.  th,  I.  /.  8.  6jf /zV.  2./.  i6.         a  Stat.  26'Geo,  II.  c.  53. 
y  MoTTi{on*sczk,'Coratn  D^legat,  ^  SaUc,  119. 

*  Seeprivate  a^s  23  Geo.  JJi  c.  6.  c  Moor.  170, 
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:v7hich  it  was  totally  a  civil  contrad.  -  And|  in  the  times  of 
the  grand  rebellion,  all  marriages  were  performed  by  the  juC- 
tices  of  the  peace ;  and  thefe  marriages  were  declared  validy 
without  any  frefli  fQlemnization,  by  ftatute  12  Car.  II. 
c*  33.  But,  as  the  law  now  ftands,  we  may  upon  tihe  whole 
CoUedi,  that  no  marriage  by  the  tcmporal  law  is  ipfo  faBa 
voidi  thzt  is  celebrated  by  a  perfon  in  orders, — in  a  parifii 
church  or  public  ch^pel  (or  elfewhere,  by  fpecial  difpenfation) 
— in  purfuance  of  banns  or  a  liccnce, — ^between  fingle  per» 
fons,— confenting,— of  found  mind, — and  of  the  agc  of 
twenty-onc  years ; — or  of  the  age  of  fourteen  in  males  and 
twelve  in  females,  with  confent  of  parents  or  guardians,  or 
without  it,  in  cafe  of  widowhood.  And  no  marriage  is  void^ 
able  by  the  ecclefiaftical  law,  after  the  death  of  either  of  thc 
partics  ;  nor  during  thcir  lives,  unlefs  for  the  canonical  im-^ 
pediments  of  pre-contrad,  if  that  indeed  ftill  exifts ;  of  con« 
fanguinity ;  and.of  affinity,  or  corporal  imbecillity,  fubfifting 
previous  to  the  marriage. 

• 

II.  I  AM  next  to  confider  the  manner  in  which  marriagcs 
tnay  be  diflblved ;  and  this  is  either  by  death,  or  divorcc. 
There  are  two  kinds  of  divorce,  the  one  total,  the  other  par^ 
tial;  the  one  a  vinculo  tnatrimoniij  the  other  merely  a  tnenfat 
et  thoro.  Thc  total  divorcc,  a  vtptculo  mafrimomiy  muft  bc 
for  fome  of  the  canonical  caufes  of  impediment  before-men« 
tioned ;  and  ^ofe,  cxifting  Before  the  marriage,  as  is  always 
the  cafe  in  confanguinity ;  not  fupervenient,  or  arifing  afierm 
vjardsf  as  may  bc  the  cs^fe  in  afiinity  pr  corporal  imbecUIity* 
For  in  cafes  of  total  divorce,  the  marriageis  declared  nuU,  aa 
having  been  abfolutely  imlawf ul  ab  initio  :  and  the  parties  are 
therefore  kfzrzted  pro /alute  animarum :  for  which  reafon,  as 
was  before  obferved,  no  divorce  can  be  obtained,  but  during 
the  life,  of  the  parties.  The  ifiue  of  fuch  marriage  as  is  thus 
^utirely  diflblved,  are  baftards  "*• 

DivoRCE  a  men/a  et  thorq  is  when  the  marriage  is  juft  and 
lawful  ab  initio,  and  therefore  the  law  is  tender  of  difibhring 

4  Co.  Litt.  23^« 
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it;  but|  for  foms  fupeFyenietit  caiiibj  it  becomesiihproperor 
impoflible  for  the  parties  to  live  togedier :  as  in  the  cafe  of 
intolerable  ill  temper,  or  adultery,  in  either  of  the  parties. 
¥or  thc  canon  law,  which  the  common  lawr  foUows  in  this 
cafe,  deems  fo  highly  and  with  fuch  myfterious  reverence  o£ 
the  nuptial  tie,  that  it  will  «ot  allow  it  to  be  unloofed  for 
any  caufe  whatfoever,  that  arifes  after  the  union  is  m.ade. 
And  this  18  fard  to  be  built  on  the  divine  revealed  lawj 
jhough  that  exprefsly  afEgns  incontinence  as  a  caufe,  and 
indeed  the  only  caufe,  why  a  man  may  put  away  his  wife 
:and  marry  another  ®.  The  civil  law,  which  is  partly  of  pa- 
gan  original,  allows  many  caufes  of  abfolute  divorce ;  an4 
fome  of  them  pretty  fevere  pnes  :  (as  if  a  wife  .goes  to  the 
iheatre  or  the  public  games,  without  the  knowlege  and  con- 
fent  of  the  hufband*")  but  among  them  adultery  is  the  prin- 
cipal,  and  with  reafon  named  the  firft  ^.  But  with  us  hx 
England  adultery  is  only  a  caufe  of  feparation  from  b^d  and 
board  •* :  for  which  the  beft  reafon  that  can  be  given,  is,  that 
if  divorces  were  allpwed  to  depe;id  upon  a  matter  within  the 
power  of  either  the  parties,  they  would  probably  be  extremely 
frequent ;  as  was  the  cafe  when  divorces  were  allowed  for 
canonical  difabilities,  on  the  mere  confeflion  of  the  parties  j^ 
which  is  n6w  prohibited  by  the  canons  K  Howeveri  divorces 
a  vinculo  matrimonii^  for  adultery,  have  of  late  years  been  fre- 
quently  granted  by  aft  of  parliament. 

.In  cafe  of  divorce  a  menfa  et  thorOi  the  law  allows  alimony 
to  the  wife :  which  is  that  allowance,  which  is  made  to  a 
woman  for  her  fupport  out  of  the  huft)and's  cftate :  being 
fettled  at  the  difcretion  of  the  ecciefiaftical  judgc,  on  confi- 
deration  of  all  the  circumftances  of  the  cafe.  This  is  fome- 
times  called  ber  eftovers  ;  for  which,  if  he  ref ufes  payment, 
there  is  (befides  the  ordinary  procefs  of  excommunication)  a 
writ  at  common  law  de  ejloveris  habemUs^  in  ordcr  to  recover 
tt^     It.is  generaily  proportioned  to  the  rank  and  quality  of 

«  Matt.  xir.  9.  *  a  Mod.  314. 

f  Nov.  117,  .              '     k  Can.  1603.  c.  405« 

%  Cod.  5.  ij^  8.  1  I  Lcr,  6. 
*  Moor..68^, 
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thc  patties.    But  In  cafe  of  clopement,  and  Uvlng  with  an 
adultcrerj  the  law  allows  her  no  alimony  "^ 

III.  Having  thus  Ihewn  how  marriages  may  bc  made,  or 
diflblved»  I  come  now,  laftly,  to  fpeak  of  the  legal  coufe* 
quences  of  fuch  making,  or  diflblution. 

Bt  marriage,  the  ^ufband  and  wife  arc  onc  perfon  in  law"  : 
that  is,  the  very  bcing  or  legal  exiftence  of  the  woman  is  fuC- 
pended  during  the  marriagc,  or  at  Icaft  is  incorporated  and 
confolidated  into  that  of  the  huft^and :  under  whofe  wing» 
protedlion,  and  covery  (he  performs  "every  thing  j  and  is 
therefore  called  in  our  law-frcnch  ^feme^covertyfoemnavir^ 
ohoperta  /  is  faid  to  be  covert-harotiy  or  under  thc  proteftioa 
and  influence  of  her  huft^and,  her  harony  or  lord ;  and  hcr 
condition  during  her  marriage  is  called  her  coverture,  Upon 
this  principle,  of  an  union  of  perfon  in  hufl)and  aud  wife,  dc- 
pend  almoft  all  the  legal  rights,  duties,  and  difabilities,  that 
cither  of  thcm  acquire  by  the  marriage.  I  fpeak  not  at  pre- 
fent  of  thc  rights  of  property,  but  of  fuch  as  arc  mcrely /^- 
fonaL  For  this  reafon,  a  man  cannot  grant  any  thing  to  his 
wifc,  or  enter  into  covenant  with  hcr  " :  for  the  grant  would 
be  to  fuppofe  hcr  feparate  exiftence  5  and  to  covenant  with  hcr, 
would  bc  only  to  covenant  with  himfelf :  and  therefore  it  is 
alfo  generally  truc,  that  all  compafts  made  between  hufljand 
and  wifc,  whcn  finglc,  are  voided  by  the  intermarriage  ?.  A 
woman  indeed  may  bc  attomey  for  her  hufl>and  ?  5  for  that 
implies  no  feparation  from,  but  is  rather  a  reprefcntation  of^ 
her  lord.  And  a  hufl>and  may  alfo  bequeath  any  thing  to  his 
wife  by  will  \  for  that  cannot  take  tStOt  till  thc  covCrture  i$ 
dctermined  by  his  death  \  The  hufl>and  is  bound  to  provide 
his  wife  with  neceflarics  by  law,  as  much  as  himfclf :  and  if 
flie  contra£ts  debts  for  thcm,  he  is  obliged  to  pay  them  * ;  but, 
for  any  thingbefides  neceflaries,  he  is  not  chargcable^  Alfo 
if  a  wife  elopesVand  lives  with  another  man,  thc  hufl^and  ii 

«  Cowel.  tit.  Alimohy.  <  F.  N.  B.  27. 

«  Co.  Litt.  ai2.  t  Co.  Litt.  iia. 

•  Ibid,'  t  Salk.  118. 

F  Cro.  Car.  551.  %  x  Sid.  120, 
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not  chargeable  even  for  necefiaries  ° ;  at  kaft  i{  the  perfon, 
who  furniflies  them,  is  fufficiently  apprized  of  herelopement'*'. 
If  the  wife  be  indebted  before  marriage,  the  hulband  is  bound 
afterwards  to  pay  the  debt ;  for  he  has  adopted  her  and  her 
circumflances  together  *.  If  the  wife  be  injured  in  her  perfon 
or  her  property,(he  can  bring  no  a^ioh  for  redrefs  without  her 
hufband's  concurrence,  and  in  his  name,  as  well  as  her  own  ^i 
neither  can  flie  be  fued,  without  making  the  hufliand  a  de- 
fendant  ^.  There  is  indeed  one  cafe  whcre  the  wife  fliall  fue 
and  be  fued  as  a  feme  fole,  Wz.  where  the  hufljand  has  abjured 
the  realm,  or  is  baniflied  *  {q) :  for  then  he  is  dead  in  law  ; 
and,  the  huflsand  being  thus  difabled  to  fue  for  or  defend  the 
Wife,  it  would  be  moft  unreafonable  if  flie  had  rio  remedy,  or 
could  make  no  defence  at  all.  In  criminal  profecutions,  it 
is  true,  the  wife  may  be  indifted  and  puniflied  feparately  ^  ; 
for  the  union  is  only  a  civil  union.  But,  in  trials  of  any  fort, 
they  are  not  allowed  to  be  evidence  for,  or  againft,each  other*^: 
partly  becaufe  it  is  impofllble  their  teftimony  fliould  be  indiL 
ferent ;  but  principally  becaufe  of  the  union  of  perfon  :  and 
therefbre,  if  they  were  admitted  to  be  witneflesy^r  each  other, 
they  would  contradi£t  one  maxim  of  law,  "  tjemo  in  propria 
*^  caufa  tejiis  ejfe  dehet ;"  and  if  againft  each  other,  th^y  would 
contradift  another  maxim,  *^  netm  tenetur feipfum  accufare*^ 
But,  where  the  ofFence  is  diredlly  againft  the  perfon  of  th© 
wife,  this  rule  has  been  ufually  difpenfed  with  ** :  and  therc- 
fore,  by»ftatute  3  Hen.VII.  c.  2.  in  cafe  awoman  be  forci* 
bly  taken  away,  and  married,  flie  may  be  a  witnefs  againfl: 

«  Stra.  647.  bb  I.  c.  21.) 

w  I  Lev.  5.  a  Co.  Litt.  133* 

X   3  Mod.  186.  b  ]  Hawk.  P.  C«  3, 

y  Salk.  it9.     I  Roll.  Abf.  347.  c  %  Hawk.  P*  C.  43^. 

*  Bfo.  ErYor»  173.     1  Leon.  312.  ^  Stitc  trials,  vol.  i.  Lord  Audley^j 

2  Std.  I20.    This  w»  a}fb  the  pra^ice  cafe.  Stra.  633. 

in  the  courts  of  Athens.  (Pott.  Antiqu. 

(f)  [Ftt  analogy  to  this  principlc  of  abjurationi  it  has  been 
lately  determined  (Michaelma^  term»  26  Geo.  IIL  K.  fi.  Corbet 
V.  baron  Poloenwitz  and  wife)  that  where  a  married  woman, 
living  feparate  and  apart  frQm  her  hu(band,  with  a  feparate  main^ 
tenance  fecured  to  her  bv  ideed^  contradls  a  debt,  ihe  niay  be 
iued  for  it  a$  a  feme  fole.J 

VoL.  I.  .       F  f  fuch 
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fuch  her  hufband,  in  order  to  convi£l  him  of  felony.  For  kt 
this  cafe  flie  can  with  no  propriety  be  reckoned  hls  wife;  be- 
^aufe  a^  main  ingredient,  her  confent,  was  wanting  to  the 
oontraft  :  and  alfo  there  is  another  maxim  of  law,  that  no 
man  fliall  take  advantage  of  his  own.wrong :  which  the  ra* 
viflier  here  would  do,  if  by  forcibly  marrying  a  woman,  he 
could  piicvent  her  from  being  a  witiiefs^  who  is  perhaps  the 
oaly  witnefs,  to  that  very  fa£l. 

In  the  civil  law  the  huft)and  and  the  wife  are  confidered  as 
two  diftinfb  perfons^  and  may  have  feparate  efl:atesj  contra£ls> 
debts,  and  injuries  *:'and  therefore,  in  our  eccleflaftical  courts^ 
a  woman  may  fue  and  be  fued  without  her  hulband  ^ 

BuT,  though  our  law  m  general  confiders  man  and  wife  a* 
one  perfon,  yet  there  are  fbme  inftances  in  which  fhe  is  fepa- 
rately  confidered ;  as  inferior  to  him,  and  a£ting  by  his  com- 
pulfion.  And  therefore  all  deeds  executed,  and  afls  done,  by 
her,  dirring  her  coverture,  are  void ;  except  it  be  a  fine,  or 
the  lifce  matter  of  record,  in  which  cafe  fhe  muft  be  folely  and 
fecretly  examined,  to  learn  if  her  zQ.  be  voluntary  ^.  She 
cannot  by  wiU  devife  lands  to  her  hufband,  unlefs  under  fpe- 
cial  circumftances ;  for  at  the  time  of  making  it  fhe  is  fup- 
pofed  to  be  under  his  coercion  ^.  And  in  fome  felonies,  and 
other  inferior  crimes,  comeiitted  by  her,  through  conflraint 
of  her  hufband,  the  law  excufes  her* :  but  this  extends  not 
to  treafon  or  murder. 

* 

The  hufband  alfo  (by  tbe  old  law)  might  give  his  wife  mo- 

derate  correftion  K  For,  as  he  is  to  anfwer  for  her  mifbeha-i 
viour,  the  law  thought  it  reafonable  to  intruft  him  with  this 
power  of  reftraining  her,  by  domeftic  chaftifement,  in  the 
fame  moderation  that  a  man  is  allowed  to  corre£t  his  appren- 
tices  or  children ;  for  whom  the  mafter  or  parent  is  alfo  lia- 
ble  in  fome  cafes  to  anfwer.  But  this  power  of  correftion 
was  confined  within  reafonable  bound^,  and  the  hufband  was 

«  Cod,  4.  12.  I.  i  I  Hawk.  P.  C.  2« 

f  7.  Roll.  Abr.  298.  k  Ibid,  1 30, 

t  Litt.  §•  669»  670*  1  Moor.  S74« 
^  Co.  Litt.  112« 
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prohibited  from  ufing  any  violence  to  his  wife,  aliter  quam  ad 
^irum,  ex  caufa  regiminis  et  cq/Hgationis  uxorisfuae^  licite  et  ra^ 
tionabiliter  pertinet ".  The  civil  law  gavc  the  hufband  the 
fame,  or  a  larger,  authority  ovcr  his  wife :  allowing  him,  for 
fome  mi{6^&mt{TiOTSjJlagellis  etftiftibus  acriter  verherare  uxorem; 
fol*  others,  only  modicam  cajiigationem  adhihere  ".  But,  with 
U5,  in  the  politcr  reign  of  Charles  the  fecond,  this  power  of 
corrc£tion  began  to  be  doubtcd  ^ :  and  a  wifc  may  now  have 
fecurity  of  the  peace  againft  hcr  hufband  p  ;  or,  in  returh,  a 
hufband  againft  his  wife  \  Yet  the  lowcr  rank  of  people» 
who  were  always  fond  of  the  old  common  law,  ftill  claim  and 
cxert  their  antient  privilege  :  and  the  courts  of  iaw  will  ftill 
permit  a  huft)and  to  reftrain  a  wife  of  her  libcrty,  in  cafe  o£ 
any  grofs  mifbchaviour  '• 

These  are  the  chief  legal  cfie£):s  of  marriage  during  the 
covcrture ;  upon  which  we  may  obferve,  that  evcn  the  difa- 
biiities,  which  the  wife  lies  undcr,  are  for  the  moft  part  in-> 
tended  for  her  protc£tion  and  bencfit.  So  grcat  a  favouritc  is 
thc  fcmale  fex  of  tbe  laws  of  England. 

m  .F/  N.  B.  So.  P  2  Ler.  128. 

n  fJov*  117.  c.  i4*^VanLeeuwen.  9  Stra.  1207. 

«n/^t*  r  Stra.  478.  875. 
0  I  Sid.  113.     3Kcb.433« 
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CHAPTER     THE     SIXTBENTHt 


OF    PARENT    AND    CHILD. 


TH  E  next,  and  the  moft  univerfal  relation  in  natore» 
is  immediately  derived  from  the  precedingi  being  that 
between  parent  and  child. 

Children  are  of  two  forts ;  legitimate,  ^d  fpuriousi  or 
baftards :  each  of  which  we  ihall  confider  in  their  order  ^ 
and,  firft>  of  legitimate  children. 

L  A  LEGiTiMATE  child  is  he  that  is  bom  in  lawful  wed- 
lock,  or  within  a  competent  time  afterwards.  **  Pater  e/l 
•*  quem  nuptiae  demonftranty^  is  the  rule  of  the  civil  law * y 
and  this  holds  with  the  civilians,  whether  the  nuptials  hap- 
pen  before,  or  after,  the  birth  of  the  child.  With  ua  in 
England  the  rule  is  narrowed,  for  the  nuptials  muft  be 
precedent  to  the  birth  \  of  which  more  will  be  faid  when  we 
come  to  confider  the  cafe  of  baftardy.  At  prefent  let  us  in* 
quire  into,  i.  The  legal  duties  of  parents  to  their  legitimate 
children.  2.  Their  power  over  them.  3.  The  duties  of  fuch 
^ildren  to  their  parents* 

I»  And,  firft,  the  duties  of  parents,  to  legitimate  childrent 
which  principally  confift  in  three  particulars  5  their  mainte- 
oance,  their  proteftion,  and  their  education. 

The  duty  of  parents  to  provide  for  the  maintenance  of  their 
,  fhildren,  is  a  principle  of  natural  law  \  an  obligation,  fays 

a  Ff,  %x  4.  54 
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Puffendorf  **,  lald  on  them  not  only  by  nature  herfelf,  but  by 
their  own  proper  a£l,  in  bringing  them  iuto  the  world :  for 
they  would  be  in  the  higheft  manncr  injurious  to  their  iflue, 
if  they  only  gave  their  children  life,  that  they  might  after- 
wards  fee  them  periih-  By  begetting  them  thercfore,  they 
Jxave  entcrcd  into  a  voluntary  obligation,  to  endeavour,  as  far 
as  in  them  lies,  that  the  life  which  they  have  beftowed  fliall 
be  fupported  and  preferved^  And  thus  the  children  will  have 
^  perfeft  right  oli  receiving  maintenance  from  their  parents* 
And  the  prefident  Montefquieu  ^  has  a  very  juft  obfervation 
lipon  this  head :  that  the  eftablifliment  of  marriage  in  all  ci- 
vilized  ftates  is  built  on  this  natural  obligation  of  the  father  to 
provide  for  his  childrcn;  for  that  afcertains  apd  makes  known 
the  perfon  who  is  bound  to  fulfil  this  obligation :  whereas,  in 
promifcuous  and  illicit  conjun£tions,  the  father  is  unknowiV| 
and  the  mother  finds  a  thoufand  obftacles  in  her  way ;— 
fliame,  remorfe,  the  conftraint  of  her  fex,  and  the  rigor  of 
}aws;— that  ftifle  her  inclinations  to  perform  this  duty :  an4 
befides,  flie  generally  wants  ability. 

The  municipal  laws  of  all  well-regulated  ftates  have  taken 
care  to  enforce  this  duty :  though  providence  has  done  it  more 
cffeftually  than  any  laws,  by  implanting  in  the  breaft  of  every 
parent  that  natural  To^y-^^  or  infuperable  dcgree  of  aflrefl:io% 
which  not  even  the'  deforniity  of  perfon  or  mind,  not  eveii 
the  wickednefs,  ingratitude,  and  rebejlion  of  chiidren,  caq^ 
totally  fupprefs  or  extinguifli^ 

The  ciyil  law  **  obliges  the  parent  to  provide  maintcnanc» 
for  his  child  ;  and,  if  he  refufes,  **  jude»!  de  ea  re  cogmfcet!^ 
Nay,  it  carries  this  matter  fo  far,  that  jt  will  not  fuflTer  a  parent 
at  his  death  totally  to  difinherit  his  child,  without  exprefsly 
giving  his  reafon  for  fo  doing ;  and  there  are  fourteen  fuch 
reafons  reckoned  up  *,  which  may  juftify  fuch  difinherifon.  I£ 
the  parent  alleged  no  reafon,  or  a  bad,  or  a  falfe  one,  the  child 
might  fet  the  will  afide,  tanquam  tejlamentum  inofjiciofum^  d 
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teftament  contrary  to  the  natural  duty  of  thc  parcnt.  And 
it  is  remarkable  under  what  colour  the  children  were  to  move 
for  relief  in  fuch  a  cafe :  by  fuggefting  that  the  parent  had  loft 
the  ufe  of  his  reafon^  when  he  made  the  inofichus  teR^iment, 
And  this,  as  PufFendorf  obfenres ',  was  not  to  bring  into  dif- 
pute  thc  teftator^s  powcr  of  difinheriting  his  own  oflfepring  ; 
but  to  examine  the  motive^  upon  which  he  did  it :  and,*if 
they  werc  found  dcfcdlivc  in  reafon,  then  to  fet  them  afide. 
But  perhaps  this  is  going  rather  too  far  :  every  man  has,  or 
ought  to  have,  by  the  laws  of  fociety,  a  power  over  his  own 
property  :  and,  as  Grotius  very  weli  diftinguifhes  ^,  natural 
right  obliges  to  give  a  nectjfary  maintenance  to  children  ;  but 
what  is  more  than  that  they  havc  no  othcr  right  to,  than  as 
it  is  given  them  by  the  favour  of  thcir  parcnts,  or  thc  pofitive 
conftitutions  of  the  municipal  law. 

Let  us  next  fec  what  provifion  our  own  laws  havc  made 
for  this  natural  duty.  It  is  a  principle  of  law  **,  that  thcre 
is  an  obligation  on  every  man  to  provide  for  thofe  defccnded 
from  his  loins ;  and  thc  manncr,  in  which  this  obligation 
Ihall  bc  performcd,  is  thus  pointcd  out  ^  The  father,  and 
mother,  grandfather,  and  grandmother  of  poor  impotent  per- 
fons  fliall  maintain  them  at  their  own  charges,  if  of  fufficicnt 
ability,  according  as  the  quartcr  feffion  ftiall  dire£t :  and  ^  if 
a  parent  runs  away,  and  leaves  his  children,  the  churchwar- 
dens  and  overfeers  of  the  parifh  fhall  feifc  his  rents,  goods, 
and  chattels,  and  difpofc  of  them  toward  their  rclief.  By 
thc  interpretations  which  the  courts  of  law  have  made  upon 
thefe  ftatutes,  if-  a  mother  or  grandmothcr  marrics  again» 
and  was  beforc  fuch  fecond  marriagc  of  fufBcient  ability 
to  keep  the  child,  the  hufband  fhall  be  charged  to  main^ 
tain  it  * :  for  this  being  a  debt  of  hers,  when  fingle,  fhall 
like  others  extend  to  charge  the  hufband.  But  at  her  death, 
the  relation  bcing  difTolved,  the  hufband  is  undcr  no  farther 
obligation. 
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No  perfon  is  bound  to  provide  a  maintenance  for  his 
ifiue,  unlefs  where  the  children  are  impotent  and  unable 
to  work,  either  through  infancy,  difeafe,  or  accident ;  and 
then  is  only  obliged  to  find  them  with  neceflaries,  the  pe- 
naky  on  rcfufal  bemg  no  more  than  20  /.  a  month.  Fo?: 
the  policy  of  our  laws,  which  are  ever  watchful  to  pro- 
mote  induftry,  did  not  mean  to  compel  a  father  to  main^ 
tain  his  idle  and  lazy  children  in  -eafe  and  indolence  : 
but  thought  it  unjuft  to  oblige  the  parent,  againft  his  will, 
to  provide  them  with  fixperfluities,  and  other  indulgenccs 
of  fortune ;  imagining  they  might  truft  to  the  impulfe  of 
nature,  if  the  children  were  deferving  of  fuch  favours. 
Yet,  as  nothing  is  fo  apt  to  ftifle  the  calls  of  nature  as 
religious  bigotry,  it  is  enafted  ",  that  if  any  popifli  parent 
ihall  refufe  to  allow  his  proteftant  child  a  fitting  main- 
teriance,  with  a  view  to  compel  him  to  change  his  reli- 
gion,  the  lord  chancellor  fhaH  by  order  of  court  conftrain 
him  to  do  what  is  juft  and  reafonable.  But  this  did  not 
cxtend  to  perfons  of  another  religion,  of  no  lefs  bitter- 
nefs  and  bigotry  than  the  popifli :  aiid  therefore  in  the  very 
next  year  we  find  an  inftance  of  a  jew  of  immenfe  riches^ 
whofe  only  daughter  having  embraced  chriftianity,  he  turn*r 
^  her  out  of  doors  5  and  on  her  application  for  relief,  it 
was  held  flie  was  entitled  to  norie  ".  But  this  gave  occa- 
fion?  to  anpther  ftatute  p,  which  ordains,  that  if  jewifli  pa- 
rentSTefufe  to  allow  their  proteftant  children  a  fitting  main- 
tenance  fuitable  to  the  fortune  of  the  parent,  the  lord  chan- 
cellor  on  complaint  may  mate  fuch  order  therein  as  he  ftiall 
fee  proper. 

OuR  law  has  made  no  provifion  to  prevent  the  difinherit- 
ing  of  children  by  will :  leaving  every  man's  property  in  his 
own  difpofal,  upon  a  principle  of  liberty  in  this,  as  well  as 
cvery  other,  a£tion:  though  perhaps  it  had  not  been  amifs, 
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if  the  parent  had  bcen  bound  to  leave  them  at  the  leaft  a  ne-* 
ceflary  fubfiftence.  Indeed,  among  perfons  of  any  rank  or 
fortune,  a  ^ompetence  is  generally  provided  for  younger 
children,  and  the  bulk  of  the  eftate  fettled  upon  th^  eldeft, 
by  the  marriage-articles^  Heirs  alfo,  and  childten,  are  fa- 
vourites  of  our  courts  of  juftice,  and  cannot  be  difinherite4- 
by  any  dubious  or  ambiguous  words ;  there  being  required 
the  utnioft  certainty  qf  the  teftator's  inte^tioqs  to  take  away 
the  right  of  an  heir  ^.     . 

From  the  duty  of  maintenance  we  may  eafily  pafa  to  that 
of  proteHwn^  wbich  is  alfo  a  natural  duty,  but  rather  per- 
mitted  than  enjoined  by  any  municipal  iaws :  nature,  in  thi^ 
refpeft,  working  fo  ftrongly  asto  need rs^ther a  check than  a 
fpur.  A  parent  may,  by  our  laws,  maintain  and  uphold  his 
children  in  their  law-fuits,  without  being  guilty  of  the  le- 
gal  crime  of  maintaining  quarrels  \  A  parent  may  alfo  jufn 
tify  an  affault  and  battery  in  defence  of  the  perfons  of  his 
children  • :  nay,  where  a  man's  fon  was  beaten  by  another 
boy,  and  the  father  went  near  a  miie  tQ  find  him,  and  there 
revenged  his  fon's  quarrel  by  beating  the  other  boy,  of  which 
beating  he  afterwards  i^nfortiinately  died ;  it  was  not  held  to 
be  murder^  but  manflaughtqr  merely  ^  Such  indulgence  does; 
the  law  fhew  to  the  frailty  of  human  nature,  and  the  workinga 
pf  parental  «iffeftion, 

The  laft  duty  of  parents  Xo  their  children  is  that  of  giving 
them  an  education  fuitable  to  their  ftation  in  life :  a  duty 
pointed  out  by  reafon,  and  of  far  the  greateft  importance  of 
any.  For,  as  PufiFendQrf  very  well  obferves ",  it  is  not 
cafy  to  irnagine  or  allow,  that  a  parent  has  conferred  any 
confiderable  benefit  upon  his  child,  by  bringing  him  into  the 
world ;  if  he  afterwards  entirely  neglefts  his  culture  and 
education,  and  fuffers  him  to  grow  up  like  a  mere  beaft,  to 
]ead  a  life  ufelefs  to  others.,  and  fhameful  to  himfelf.     Yet 

q  I  Lev.  130.  t  Cro.  Jac.  1196.  1  Hawk.  P.  C.  83. 

r  2  Inft.  564.  n  jf*.  of  N.  ^.  6.  c.  2.  §.  12. 

»  i  Hawk,  P.  C.  13^^. 

the 


^Cb.  i6r  ^/  P  E  it  s  o  K  s.  451 

thc  municipal  laws  of  moft  countries  feem  to  be  4efe^ye  in 
this  point,  by  not  conftraining  the  parent  to  beftow.  a  pro- 
per  education  upon  his  children.  Perhaps  they  thought  it 
punifliment  enough  to  leave  the  parcnt,  who  neglefts  thc  in«» 
ftruftion  of  his  family,  to  labour  under  thofe  griefs  and  in- 
conveniencies,  which  his  family,  fo  uninftruded,  wUl  bc 
fure  tobring  upon  him.  Our  laws,  though  their  defedis  in 
this  paiticular  cannot  be  denied,  have  in  one  inftance  made 
a  wife  provifion  for  brceding  up  the  rifing  generation  :  fincc 
the  poor  and  laborious  part  of  thc  community,  when  paft 
t:he  age  of  nurturc,  are  taken  out  of  the  hands  of  their  pa- 
rents,  by  the  ftatutes  for  apprenticing  poor  children  ^  5  and 
arc  placed  out  by  th/2  public  in  fuch  a  manner,  as  may  ren-p 
de^  thcir  abilities,  in  their  feveral  ftations,  of  the  greateft 
advantagt  to  thc  commonwealth.  The  rich  indeed  arc  lcft 
at  their  dwn  option,  whether  they  will  breed  up  ttheir  chi!- 
dren  to  be  ornaments  or  difgraces  to  their  family.  Yet  in  one 
cafe,  that  of  religion,  thcy  are  under  peculiar  reftriftions : 
for  *  it  is  provided,  that  if  any  perfon  fends  any  child  under 
hi^  govemment  beyond  the  feas,  either  to  prevent  it's  good 
education  in  England,  or  in  order  to  enter  into  or  refide 
in  any  popifh  college,  or  to  be  inftrufted,  perfuaded,  or 
ftrengthened  in  the  popifli  religion  5  in  fuch  cafe,  befides  the 
difabilities  incurred  by  the  chiid  fo  fent,  the  parent  or  perfon 
fending  fliall  forfeit  100  /.  which  ^  fliall  gd  to  the  fole  ufe  and 
benefit  of  him  that  fliall  difcover  the  ofience.  And  *  if  any 
parent,  or  other,  fliall  fend  or  convey  any  perfon  beyond  fea, 
to  enter  into,  or  be  refident  in,  or  trained  up  in,  any  priory, 
abbey,  nunnery,  popifli  univerfity,  coUege,  or  fchool,  or 
houfe  of  jefuits,  or  priefts,  or  in  any  private  popifli  family, 
in  order  to  be  inftrufted,  perfuaded,  or  confirmed  in  thc 
popifli  religion  ;  or  fliall  contribute  any  thing  towards  their 
maintenance  when  abroad  by  any  pretext  whatever,  the  per^ 
fon  both  fending  and  fent  fliall  be  difabled  to  fue  in  law  or 
equity,  or  to  be  executor  or  adminiftrator  to  any  perfon,  or 
to  enjoy  any  legacy  or  deed  of  gift,  or  to  bear  any  o£Bce  in 
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the  realnii  aiid  fliall  forfeit  all  his  goods  and  chattels>  and 
likewife  all  his  real  eftate  for  life. 

2.  Tmpawer  of  parents  over  their  children  is  derired  from 
theformer  confideration)  their  duty|:  this  authofity  beinggiven 
them»  partly  to  enable  the  parent  more  effefbually  to  perform 
his  duty,  and  partly  as  a  recompenfe  for  his  care  and  trouble 
in  the  faithful  difcharge  of  it.  And  upon  thisfcore  the  muni- 
cipal  laws  of  fome  nations  have  given  a  much  larger  authority 
to  the  parentS)  than  others.  The  antient  Roman  laws  gave 
the  father  a  powerof  life  and  death  over  his  children;  upon  this 
principlei  that  hewho  gave  had  alfo  the  powerof  taking  away^ 
But  the  rigor  of  thefe  laws  was  foftened  by  fubfequeiit  con(li« 
tutions ;  fo  that  ^  we  find  a  f ather  banifhed  by  the  emperor 
Hadrian  for  killing  his  foni  though  he  had  committed  a  very 
heinous  crimei  upon  this  maximi  that  ^*  patria  potejias  inpietatc 
"  debety  non  in  atrocitate^  con/ijlere.^*  Bul  ftill  they  maintain* 
cd  to  the  laft  a  very  large  and  abfolute  authority :  for  a  foa 
could  not  acquire  any  property  of  his  own  during  the  life  of 
his  father ;  but  all  his  acquifitions  belonged  to  the  father^i  or 
at  leaft  the  profits  o£  them  for  his  life  ^. 

The  power  of  a  parent  by  our  Englifli  laws  is  much  more 
moderate ;  but  ftill  fufficient  to  keep  the  child  in  order  and 
obedience.  He  may  lawfuUy  correfl:  his  childi  being  under 
age,  in  a  reafonable  manner  •*  5  for  this  is  for  the  benefit  of  his 
education.  The  confent  or  concurrence  of  the  parent  to  the 
marriage  of  his  child  under  age,  was  alfo  direBed  by  our  an- 
tient  law  to  be  obtained  :  but  now  it  is  abfolutely  necejfary  5 
for  without  it  the  contraft  is  void  *.  And  this  alfo  is  another 
means,  which  the  law  has  put  into  the  parent*s  hands,  in  or- 
der  the  better  to  difcharge  his  duty ;  firft,  of  protefting  his 
children  from  the  fnares  of  artful  and  defigning  perfons  5  and, 
next,  of  fettruig  them  properly  in  life,  by  preventing  the  ill 
confequences  of  too  early  and  precipitate  marriages.  A  fa- 
ther  has  no  other  power  over  his  fon's  e/latey  than  as  his  truftee 

a  Ff.  z8.  a.  it.    Cod,  8.  47.  10.  '  i  Hawk.  P.  C,  130. 

b  Pf,  48.  9.  5.  *  e  Stat.  z6  Geo.  II.  53. 

c  Jnfi,  2.  9.  I. 

OT 


Ch.  i6*  ^  Pbrsons»  453 

• 

or  guardian ;  for,  though  he  may  rcceive  thc  profits  during 
thc  child's  minority,  yet  he  muft  account  for  thcm  whcn  hc 
comes  of  age.  He  may  indeed  have  the  benefit  of  his  chil- 
dren*s  labour  while  they  live  with  him,  and  are  maintained 
by  him :  but  this  is  no  more  than  he  is  entitied  to  from  his 
apprentices  or  fervants.  The  legal  power  of  a  father  (for  a 
mother,  as  fuch,  is  entitled  to  no  power,  but  only  to  reverencc 
and  Tcfpeft)  the  power  of  a  father,  I  fay,  over  the  perfons 
of  his  children  ceafes  at  the  age  of  twenty-one  :  for  they  are 
then  enfranchlfed  by  arriving  at  years  of  difcretion,  or  that 
point  which  the  law  has  eftablifhed  (as  fome  muft  neceffarily 
be  eftabiifhed)  when  the  empirc  of  the  father,  or  other  guar- 
dian,  gives  place  to  the  empire  of  reafon.  Yet,  till  that  agc 
arrives,  tJiis  empire  of  the  father  continues  even  after  his 
death';  for  he  may  by  his  will  appoint  a  guardian  to  his 
children.  He  may  alfo  delegate  part  of  his  parental  autho- 
rity,  during  his  life,  to  the  tutor  or  fchoolmafter,  of  his 
child  ;  who  is  then  in  loco  parentisy  and  has  fuch  a  portion  of 
the  power  of  the  parent  committed  to  his  charge,  viz.  that 
of  reftraint  and  correftion,  as  may  be  neceflary  to  anfwer 
the  purpofes  for  which  he  is  employed. 

3.  The  duties  of  children  to  their  parents  arife  from  a 
principle  of  natural  juftice  and  retribution.  For  to  thofc, 
who  gave  us  exiftence,  we  naturally  owc  fubje£lion  and  obe- 
dience  during  our  minority,  and  honour  and  reverence  ever 
after  :  they,  who  protefted  the  weaknefs  of  our  infancy,  arc 
cntitled  to  our  proteftion  in  the  infirmity  of  their  age  \  they 
who  by  fuftenance  and  education  have  enabled  their  offspring 
to  profper,  ought  in  return  to  be  fupported  by  that  offspring, 
in  cafe  they  ftand  in  need  of  affiftance.  Upon  this  principlc 
proceed  all  the  duties  of  children  to  their  parents  which  arc 
enjoined  by  pofitive  laws.  And  the  Athenian  laws  ^  carried 
this  principle  into  pradiice  with  a  fcrupulous  kind  of  nicety  : 
obliging  all  children  to  provide  for  their  father,  when  fallen 
into  poverty;  with  an  exception  to  fpurious  children,  to 
thofe  whofe  chaftity  had  been  proftituted  by  cortfoat  of  thc 
father,  and  to  thofe  whom  he  had  not  put  io  any  way  of 
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gaining  a  Kvelyhood.  Thc  legiflature,  fays  baron  MonteC- 
quiea  ^,  confidcred,  that  in  the  firft  cafe  the  father,  being 
uncertain,  had  rendered  the  natural  obligation  precarious  j 
thaty  in  the  fecond  cafe,  he  had  fullied  the  iife  he  had  given^ 
mnd  done  hi»  children  the  greateit  of  injuries,  in  depriving 
them  of  their  reputation  i  and  that,  in  the  third  cafe,  he  had 
rendered  their  life  (fo  far  as  in  him  lay)  an  infupportable  biu> 
then,  by  furni{hing  them  with  no  means  of  fubfiftence. 

OuR  laws  agrec  with  thofe  of  Athens  with  regard  to  the 
firft  only  of  thefe  particulars,  the  cafe  of  fpurious  iflue.  In 
thc  other  cafcs  the  law  does  not  hold  the  tie  of  nature  to 
bc  difrolved  by  any  mifbehaviour  of  the  parent  j  and  there- 
fore  a  child  is  equally  juftifiable  in  defending  the  perfon,  or 
maintaining  the  caufe  or  fuit,  of  a  bad  parent,  as  a  good 
onc ;  and  is  cqually  compcUable  **,  if  of  fufEcient  ability, 
to  maintain  and  providc  for  a  wickcd  and  unnatural  progcni- 
tor,  as  for  one  whp  has  ft^ewn  th^  greateft  tenderncfs  and 
parcntal  piety. 

II.  We  arc  ncxt  to  confidcr  thc  cafc  of  illcgitimate  chil- 
drcn,  or  baftards  5  with  regard  to  whom  let  us  inquire, 
|.  Who  are  baftards.  2.  The  legal  duties  of  the  parents 
towards  a  baftard  child.  3.  The  rights  and  i^capacitics  at« 
tending  fuch  baftard  children. 

•  I.  Who  are  baftards.  A  baftard,  by  our  Englifli  laws,  is 
?  onc  that  is  not  only  bcgottcn,  but  born,  out  of  lawfui  matri- 
mony.  Thc  civil  and  canon  laws  do  not  allow  a  child  to 
rcmain  a  baftard,  if  thc  parcnts  afterwards  intermarry ' :  and 
hercin  they  dilFer  moft  materially  from  our  law ;  whichj 
though  not  fo  ftrift  as  to  rcquire  that  the  child  fliall  be  hegotten^ 
yct  makes  it  an  indifpcnfablc  condition,  to  make  it  legitimateai 
that  it  ftiall  bc  borrty  after  lawful  wedlock.  And  thc  reafon  of 
our  Englifh  law  is  furely  much  fuperior  to  that  of  the  Roman^^ 
if  we  confider  the  principal  cnd  and  defign  of  eftablifhing  the 
contradi  of  marriagc,  taken  in  a  civil  Hght  j  abftraftedly  from 

i:  Sp.  I.  b.  »6.  c.  5.  i  Inji^  i.  10.  13.  Decret,  /.  4.  f.  17. 
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any  religious  vicw,  which  has  nothing  to  do  with  the  legiti- 
inacy  or  illegitimacy  of  the  children.  The  main  end  and  de- 
Cgn  of  marriage  therefore  being  to  afcertain  and  fix  upon  fome 
certain  perfon,  to  whom  the  care,  the  ptoteftion,  the  maiiite- 
nance,  and  the  education  of  the  children  ihould  belong  ; 
this  end  ia  undoubtedly  better  anfwered  by  legitimating  all 
ifiue  born  after  wedlock,  than  by  legitimating  all  ifTue  of  the 
fame  parties,  even  born  before  wedlock,  fo  as  wedlock  after- 
wards  enfues ;  i.  Becaufe  of  the  very  great  uncertainty 
there  will  generally  be,  in  the  proof  that  the  iflue  was  really 
begotten  by  the  fame  man  ;  whereas,  by  confining  the  proaC 
to  the  birth)  and  not  to  the  begetting,  our  law  has  rendered 
itperfeftly  certain,  what  child  is  legitimate,  and  who  is  to 
take  care  of  the  child.  2.  Becaufe  by  the  Roman  law  » 
child  may  be  continued  a  baftard,  or  made  legitimate,  at  the 
option  of  the  father  and  mother,  by  a  marriage  ex  poJifaBo  g 
thereby  opening  a  door  to  many  frauds  and  partialitics,  which 
by  our  law  are  prevented.  3.  Becaufe  by  thofe  laws  a  man 
may  remain  a  baftard  till  forty  years  of  age,  and  then  be- 
come  legitimate,  by  the  fubfequent  marriage  of  his  parents  | 
whereby  the  main  end  of  marriage,  the  proteftion  of  infants, 
is  totally  fruftrated.  4.  Becaufe  this  rule  of  the  Roman  law 
admits  of  no  limitations  as  to  the  time  or  number  of  ba^^ 
tards  fo  to  be  legitimated ;  but  a  dozen  of  them  may,  twent  j 
years  after  their  birth,  by  the  fubfequent  marriage  of  their 
parents,  be  admitted  to  all  the  privileges  of  legitimate  chil* 
dren.  This  is  plainly  agreat  difcouragement  to  the  matrimo^ 
nial  ftate  j  to  which  one  main  inducement  is  ufually  not  only 
the  defire  of  having  children,  but  alfo  the  defire  of  procreating 
lawful  ieirs.  Whereas  our  conftitutions  guard  againft  thi» 
indecency,  and  at  the  fame  time  glve  fufficient  allowance  to 
the  frailties  of  human  nature.  For,  if  a  child  be  begotten 
while  the  parents  are  fingle,  and  they  will  endeavour  to  make 
an  early  reparation  for  the  offence,  by  marrying  within  a  few 
months  after,  out  law  is  fo  indulgent  as  not  to  baftardize 
the  child,  if  it  be  born,  though  not  begotten,  in  lawful  wed- 
lock  j  for  this  is  an  incident  that  can  happen  but  once,  fince 
all  future  cEildren  will  be  begotten,  as  well  as  born,  within 
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the  rules  of  honour  and  clvil  fociety.     Upon  reafons  like 
thefe  we  may  fuppofe  the  peers  to  have  zGted  at  the  parlia-  • 
ment  of  Merton,  when  they  refufed  to  ena£i  that  children 
bom  before  marriage  {hould  be  efteemed  legitimate  K 

From  what  has  bccn  faid  it  appears,  that  all  children  bom 
before  matrimony  are  baftards  by  our  law  :  and  fo  it  is  of  all 
children  bom  fo  long  after  the  death  of  the  hufband,  that,  by 
the  ufualcourfe  of  geftation,theycould  notbe  begotten  by  him. 
But,  this  being  a  matter  of  fome  uncertainty,  the  law  is  not 
exa£t  as  to  a  few  days  ^  And  this  gives  occafion  to  a  pro- 
ceeding  at  common  law,  where  a  widow  is  fufpefted  to  feign 
herfclf  with  child,  in  ordcr  to  produce  a  fuppofititious  heir  to 
the  eftate :  an  attempt  which  the  rigor  of  the  Gothic  confti- 
tutxons  efteemed  equivalent  to  thc  moft  atrocious  theft,  and 
thercforc  punifhed  with  dcath  "•  In  this  cafe  with  us  the  heir 
prefumptive  may  havc  a  writ  d/  ventre  infplciep.doy  to  examine ' 
whcther  (hc  be  with  child,  or  not  "  ;  and,  if  flie  be,  to  keep 
hcr  undcr  f  roper  reftraint,  till  delivcred  ;  which  is  cntirely 
conformable  to  the  praftice  of  the  civil  law  • :  but,  if  the  wi- 
dow  bc  Upon  due  examination  found  not  pregnant,  the  pre- 
fumptiveheirfliall  be  admitted  to  the  inheritance,  though  li- 
able  to  lofe  it  again,  on  the  birth  of  a  child  vrithin  forty  weeks 
from  the  death  of  a  hufljand  p.  But  if  a  man  dies,  and  his 
widow  foon  aftef  marries  again,  and  a  child  is  bora  within 
fuch  a  timc,  as  that  by  the  courfe  of  nature  it  might  havc  bcen 
the  child  of  either  hufl>and ;  in  this  cafe  hc  is  faid  to  be  more 
than  ordinarily  legitimate  ;  for  he  may,  when  he  arrives  to 
ycars  of  difcretion,  choofe  which  of  thc  fathers  he  plcafes^. 
To  prevent  this,  among  othcr  inconvenicncies,  the  civil  law 
ordained  that  no  widow  fliould  marry  infra  annum  luEhu^y  a 

k  Rogaverunt  cmnes  epifcopi  magttates,  ter,  eJit»  Oxon*  1759*  fuh  antn  1253« 
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ruk  which  obtained  fo  early  as  the  reign  of  Angaftus  %  if  not 
of  RoHHilus  :  and  tl\e  fame  conftitution  was  probably  haad- 
ed  down  to  our  early  anceftors  from  the  Romans,  during  £heir  - 
ftay  in  this  ifland ;  for  we  find  it  eftablifhed  under  the  Saxon 
and  Danifti  governments '. 

As  baftards  may  be  bom  before  the  coverturc  or  marriage 
ftate  is  begun^  or  after  it  is  determined,  fo  alfo  children  born 
doring  wedlock  may  in  fome  circumftances  be  baftards.  Aa> 
if  the  huft)and  be  out  of  the  kingdom  of  England,  (or,  as 
thc  law  fomewhat  loofely  phrafes  it,  extra  quatuor  maria)  for 
above  nine.months,  fo  that  no  accefs  to  his  wife  can  be  pre- 
iumed,  her  iffue  during  that  period  (hall  be  baftards  ^  But» 
g^nerally,  during  the  coverture  accefs  of  the  huiband  ihall 
be  prefumed,  .unlefs  the  contrary  can  be  ftiewn  * ;  which  is 
fuch  a  negative  as  can  only  be  proved  by  fliewing  him  to  be 
elfewhere :  for  the  general  rule  is>  praefumitur  pro  Ugitwut' 
iione  *^.  In  a  divorce,  a  menfa  et  tboroy  if  the  wife  breeds 
children,  they  are  baftards ;  for  the  law  will  prefume  the  huf- 
band  andwife  conformable  to  the  fentence  of  feparation,unlefs 
acceis  be  proved :  but,  in  a  voluntary  feparation  by  agreement, 
the  law  wiil  fuppofe  accefs,  unlefs  the  negative  be  ftiewn^.  Sp 
alfo  if  there  is  an  apparent  impoffibiiity  of  procreation  on  the 
part  of  the  hufband,  as  if  he  be  only  eight  years  old,  or  tiie 
like,  there  the  ifiue  of  the  wife  ihall  be  baftard  ^.  Likewife, 
in  cafe  of  divorce  in  the  fpiritual  court  a-viftculo  matrimoniiy 
ali  the  iffue  born  during  the  coverture  are  baftards*;-  bc- 
caufe  fuch  divorce  is  always  upon  fome  caufe,  that  rendered . 
the  marriage  unlawful  and  null  from  the  beginning. 

2-  Let  us  next  fee  the  duty  of  parents  to  their  baftard 
childricn,  by  our  law ;  which  is  principally  that  of  main^ 
tenance.  For,  though  baftards  are  not  looked  upon  as  chil-  1 
dren  to  any  civil  purpofes,  yet  the  ties  of  nature^  of  which  | 
n:iaintenance  is  one,  are  not  fo  eafily  diffqlved :  and  they  ^ 
hold  indeed  as  to  many  other  intentions ;  as,  particularly, 

•  But  the  year  was  then  only  teu  «  Salk.  123.     3  P.  W.  176.  Strft^ 
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that  a  mati  fhaH  not  many  hls  baftard  fifter  or  daughter  *« 
Thc  civil  law,  thcrcfore,  when  it  denied  maintenanci^  to  baC* 
tards  bcgotten  under  certain  atrocious  circumftances  ^,  wzi 
neither  confonant  to  nature,  nor  reafon  ^  however  profligate 
and  wicked  the  parents  might  juftly  be  efteemed. 

The  method  in  which  the  Engliib  law  provides  mainte-» 
i  nance  for  them  is  as  foUows  \  When  a  woman  is  delivered^ 
or  dedares  herfelf  with  child,  of  a  baftard,  and  will  by  oatlK 
before  a  juftice  of  peace  charge  any  perfon  as  having  got  her 
with  child^  the  juftice  fliall  caufe  fuch  perfon  to  be  appre- 
'  hended,  and  commit  htm  till  he  gives  fecurityy  either  to 
{  ms^ntainthe  childi  or  appear  at  the  next quartef  feffidns  to 
'i  difpute  and  try  the  h,(k.  But  if  the  woman  dies,  ot  is  mar- 
ried  before  deiivery,  or  mifcarries^  or  proves  not  to  have  beeA 
with  chiid,  the  perfoti  ihall  be  difcharged :  otherwife  the  fe& 
fions,  ot  two  juftices  out  of  feftions,  upon  orighial  applicaA 
tion  to  them,  may  take  order  for  the  keeping  of  the  baftard^ 
by  charging  the  mother  or  the  reputed  father  with  the  pay- 
ment  of  money  or  Other  fuftentation  for  that  purpofe.  And 
if  fuch  putative  father,  or  lewd  mother,  Tun  away  from  the 
parifii,  ^e  overfeers  by  dire£lion  of  two  juftices  may  fdze 
their  rents^  goodt»  and  diattel»,  in  order  to  bring  up  the 
faid  baftard  chiW.^f^  fuch  is  the  humanity  of  our  laws^ 
that  no  woman  caA  be  compulfively  queftioned  conceming 
the  father  of  her  chiMy  till  oiie  month  after  her  delivery  : 
which  indulgence  i»  however  very  frequently  a  hardftiip  upoa 
pariflie$>  by  giving  the  parents  opportunity  to  efcape. 

3.  I  p&ocEED  next  to  the  rights  and  incapacities  which 
appettain  to  a  baftard.  The  rights  are  very  few^  being  only 
fuch  as .  he  can  ecqmre  /  for  he  can  inherit  nothing,  being 
looked  upon  as  the  fon  of  nobody,  and  fometimes  called^//i^ 
tmUiuSf  {omttimesfiints  populi  ^  faj.   Yet  he  may  gain  a  fir- 

A  Lor4  Raym.  6S.    Cdmb;  356.        3  Caa-.  I.  c.  4.  13  ft  i^Cxr.  II.  c«  iz« 
b  N^.  S^.  c.  15.  6Geo.  II.  c.  31. 

c  Stat.  18.  £Iiz.  8.  3.  7  Jac.  I.  c.4.     ^  Fort*  de  L»  L.  r.  40. 
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(a)  Baftards  are  within  the  meaning  of  the  maiTiage  a£l  fl6  Geo.  «• 
c.  33.  which  lequires  the  confent  of  the  father,  guardian,  ormother»  to 
the  maiTiage  of  perfons  under  age,  who  ar^  not  married  by  banns.  Tbe 
King  V.  Hodnetty  Term.  Rep.  96.— The  rule  that  a  baftard  hJtitMs  m/» 
Hms  applies  <»Dly  tQ  th«  caf^  of  iahcritsuices,    Xbidt  XQU 
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tiame  by  teputation  •,  though  he  has  none  by  inheritance* 
All  other  (ihildren  have  their  primary  fettlement  in  their  fa- 
ther^s  parifli ;  but  a  baftard  in  the  parifh  where  born,  for  he 
liath  no  father  ^     However,  in  cafe  of  fraud,  as  if  a  wo- 
man  be  fent  either  by  order  of  juftices,  or  comes  to  b^g  as  a 
Vagrartt,  to  a  parifli  which  flie  does  not  belong  to,  and  drop^ 
lier  baftard  there ;  the  baftard  fliall,  in  the  firft  cafe,  be  fet- 
tled  irt  the  patifli  frdih  Whence  flie  was  illegaHy  removed  ?  ^ 
or,  in  the  latter  cafe,  in  the  mother^s  own  parifti,  if  the  mo- 
ther  be  apprehended  for  het  vagrancy  *•   Bafttrds  alfo,  boni 
in  any  licenfed  hofpital  for  pregnant  women,  are  fettled  in 
the  pariflies  to  which  the  mothers  belong  ^     The  incapacity 
of  a  baftard  confifts  principaily  in  this,  that  he  cannot  be 
heir  to  any  one,  neither  can  he  have  heirs,  but  of  his  own 
body  5  for,  being  nulltus  fitiusy  he  is  therefofc  of  kin  to  no- 
body,  artd  has  no  anceftor  from  whom  any  inheritable  blood 
can  be  derived.     A  baftard  was  alfo,  in  ftridlinefs,  incapable 
l>f  holy  orders  ;  and,  though  that  were  difpenfed  with,  yet 
he  was  utterly  difqualified  fronl  holding  any  digriity  in  the 
church  ^  t  but  this  doftrine  feems  now  obfqlete  5  and,  in  aH 
other  refpedls,  there  is  no  diftinftion  between  ia  faaftird  ahd 
toother  man.   '  And  really  any  other  diftin£lioh,  biit  that  o£ 
iiot  inheriting,  which  civil  policy  renders  neceflaty>  would, 
with  regard  to  the  innocent  ofiipring  of  his  parents'  crimes» 
be  odious,unjuft,  and  cruel  to  the  laft  degree  :  and  yet  the  civii 
law,  fo  boafted  of  for  it^s  equitable  decifions,  made  baftards  ifi 
Tome  eafes  incapable  even  of  a  gift  from  their  parents  ^     A 
baftardmay,  laftly,  be  made  legitimate,  and  capable  of  in- 
heriting,  by  the  tranfcendent  power  of  an  a£i:  of  parliament» 
and  not  otherwife  "  :  as  was  done  in  the  cafe  of  John  o£ 
Gant's  baftard  children,  by  a  ftatute  o£  Richard  the  fecond» 
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CHAPTER     TH£     SEVEKTEENTH. 


OF    GUARDIAN   and   WAkD. 


THE  only  gcncral  privatc  rclation,  now  remaining  to 
bc  difguflcd,  is  that  of  guardian  and  ward ;  ^«hich 
bcars  a  vcry  near  rcfemblance  to  the  laft,  and  i$  plainly  de- 
rived  out  of  it :  the  guardian  being  only  a  temporary  parent, 
that  is,  for  fo  long  timc  as  thc  ward  is  an  infant,  or  under 
agc.  In  cxamining  this  fpccics  of  rclationfliipj  I  fhall  firfl: 
confider  thc  difiercnt  kinds  of  guardians,  how  they  are  ap- 
pointed,  arid  thcir  power  and  duty :  next,  thc  diiFcrcnt  age$ 
of  pcrfons,  as  defincd  by  the  law :  and  laftly,  the  privileges 
smd  difabilities  of  an  infant,  or  one  under  age  and  fubje<£t  to 
guardianfliip,  • 

I.  The  guardian  with  us  performs  the  ofiice  both  of  thc 
iutor  and  curaior  of  the  Roman  laws  ;  tlic  former  of  which 
had  thc  chargc  of  the  maintcnancc  and  cducation  of  thc 
minor,  the  latter  the  carc  oJF  his  fortune  ;  or,  according  to 
the  language  of  the  court  of  chancery,  the  tutor  was  thc 
committee  x>f  the  perfon,  the  curator  the  committee  of  the 
eftatc.  But  this  ofiice  was  frequently  united  in  the  civil 
law  ^ ;  as  it  is  always  in  our  law  with  regard  to  minorSf 
though  as  to  lunatics  and  idiots  it  is  commonly  kept  diftin£l% 
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Of  the  feveral  fpecies  of  guardians,  the  firft  are  guardians 
ly  nature  :  viz.  the  father  and  (in  fome  cafes)  the  mothcr  of 
the  child.     For  if  an  eftate  be  left  to  an  infant,  the  father 
is  b^  common  law  the  guardian,  and  muft  account  to  his 
child  for  the  profits  ^.     And,  with  regard  to  daughters,  ft 
feems  by  conftrudlion  of  the  ftatute  4  and  5  Ph,  &  Mar.  c.  8. 
that  the  father  might  by  deed  or  will  affign  a  guardian  to 
any  woman-child  under  the  age  of  fixteen  j  and,  if  none  be 
fo  afiigned,  themother  fliall  in  this  cafe  be  guardian  ^,  Therc 
are  alfo  guardiansy2>r  nurture  ^  ;  which  are,  of  courfe,  the 
fathcr  or  mother,  till  the  infant  attains  the  age  of  fourteen 
years ' :  and  in  default  of  father  or  mother,   the  ordinary 
ufually  afligns  fome  difcrect  perfon  to  take  care  of  the  in- 
fant*s  perfonal  eftate,  and  to  provide  for  his  maintenance  and 
education  ^     Next  are  guardians  in  focage^  (an  appellation 
which  will  be  fuUy  explained  in  the  fecond  book  of  thefe  com- 
mentaries)  who  are  alfo  called  guardians  hy  the  common  Jaw. 
Thefe  take  place  only  when  the  minor  is  entitled  to  fome 
^ftate  in  lands,  arid  then  by  the  common  law  the  guardian- 
fliip  devolves  upon  his  next  of  kin,  to  whom  the  inheritance 
cannot  poflibly  defcend  ;  as,  where  the  eftatr  dcfcended  from 
his  father,  in  this  cafe  his  uncle  by  the  mother's  fide  cannot 
poflibly  inherit  this  eftate,arid  th^refore  fliall  be  the  guardian^. 
For  the  law  judges  it  improper  to  truft  the  perfon  of  an 
infant  in  his  hands,  who  may  by  poflSbility  become  heir  to 
him  ',  that  there  may  be  no  temptation,  nor  even  fufpicion  of 
temptation,  for  him  to  abufe"  his  truft  ''.     The  Roman  laws 
proceed  on  a  quite  contrary  principle,  committing  the  care 
of  the  minor  to  him  who  is  the  next  to  fucceed  to  the  inhe- 
ritance,  prefuming  that  the  next  heir  would  take  the  beft 
care  of  an  eftatCj^to  which  he  has  a  profpeft  of  fucceeding  : 
and  this  they  boaft  to  be  ^*  fumma  providentia  *."     But  in  the 
mean  time  they  feem  to  have  forgotten,  how  much  it  is  the 

*>  Co.  Litt.  88.  ^  Nunquam  cuftodla  alicujuf  de  jure 

c  3  Rep.  39,  alicui  remanety  de  quo  habeatur  fujpicio^ 

•  A  Co.  Litt.  88.  quodpojjitvelnfelitaliquodjusinipjahae* 

•  e  Moor  73.8.     3  Rep.  38.  reditate  clam^re,    Glanv.  /.  7.  e»  li. 
f  2  Jones  90.  2  Lev.  163.  *  Ff*  26.  4*  i.    % 
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guardian's  intcrcft  to  removc  thc  incumbrance  of*  his  pnpil^i 
lifc  from'  that  eftate  for  which  hc  is  fuppofed  to  harc  ia 
grcat  a  regard  ^.  And  this  affords  FortcfGuc  *,  anid  fir  Ed-» 
ward  Coke "',  an  ample  opportunity  for  tiiumph  5  Acy  affirm-* 
ingi  that  to  commit  thc  cuftody  of  an  infant  to  him  that  ia 
ncxt  in  fucccffion  is  **  quq/!  agnum  cotnmHtere  It^j  ad  dt'* 
'<  vorandum^r  Thcfc  guardians  in  focagc,  likc  tho&  for 
nurturci  continue  only  till  thc  iQinor  is  fouxteen  ycars  o£ 
agc  ;  for  thcn,  in  both  cafes,  hc  is  prcfumed  to  have  difcrc-^ 
tion,  fo  far  as  to  choofe  his  own  guardian»  This  hc  may  do^ 
unlcfs  onc  be  appointed  by  the  f ather,  by  virtuc  of  thc  fta- 
tutc  12  Car.  IL  c.  24.  which,  confidering  the  imbccillity 
of  judgment  in  children  of  thc  age  of  faurteen,  and  tha» 
tbolition  of  guardianftiip  in  chivalry  (which  lafted  tiU  the  age 
©f  twcnty-onc,  and  of  which  we  fliall  fpcak  hcreafter)  cn-» 
a£ts,  that  any  father,  undcr  agc  or  of  f ull  age,  may  by  decd 
or  will  difpofc  of  the  cuftody  of  hb  chtld>  eithcr  bom  or  un- 
born,  to  any  pcrfon,  exccpt  a  popifti  recufant,  either  in  pof- 
feiEon  or  rcverfion,  till  fuch  chiid  attains  Ihe  agc  of  one  and 
twcnty  ycars.  Thcfe  are  callcd  guardian»  hjjlalutey  or  ief^ 
tamentary  guardians.  Thcrc  arc  alfo  fpecial  guardians  by  cuf^ 
ttm  of  London,  and  other  places  ^  \  but  they  are  particular 
(cxccptions,  and  do  not  fall  under  the  gcneral  law, 

The  power  and  reciprocal  duty  of  a  guardian  and  ward 
are  the  fame,  pro  tempore^  as  that  of  a  fatl^er  and  child  ;  aud 
thercfore  I  ftiall  not  repeat  them  ;  but  fliall  only  add,  that 
the  guardian,  when  the  ward  comes  of  age^  is  bound  to  giv« 

lc  The  Roman  fatyrift  was  fuJly  a*  who  provlded   that  n»  ooe  ftould  be 

ware  of  this  dangcff  wHen  he  puts  thls  another''^  guardian,    who  was  to  en- 

private  prayer  into  themouth  of  a  ielfiih  joy  the  eftate  after  his  d<Mth.    (Potter*s 

«uardian;  And^.  b.  i.  c.  z6.).   And  Charondas^ 

w^pMpillum  0  utimim,  fuem  proximus  another  of  the  Crecian  legifiatorS}    d^ 

baeres  re£fced  that  the  inheritancc  fliould  go  to 

Jmpelloy  exputtgam»     Pcff.  i.  iz.  the  father's  rciations,  but  the  educadon 

1  c.  44.  of  the  chiid  to  the  motherV;  that  the 

m  1  Inll.  S3.  guardianihip    and  right   of  Aicccfioa 

n    See  Stat    Hihern*    14  Hen  III*  might  always  be  kept  diftinft.    (PoCfu 

This  policy  of  our  Engliih  law  ix  war-  Leg,  Att,  L  6.  r.  7,). 

ranted  by  the  wife  inilicuCions  of  Solon^        o  Cq.  Litt.  8S. 
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iiim  an  account  of  iH  that  he  has  traufa£led  on  his  behalfj 
and  muft  anfwer  for  all  lofles  by  his  wilful  default  or  negli- 
{encc.  In  order  therefore  to  prevent  difagreeable  contefts 
with  young  gentlemenj  it  has  become  a  praflice  for  many 
guardians,  of  large  eftates  efpecially,  to  indemnify  themfelves 
by  applying  to  thc  court  of  chancery,  a£iing  under  it*s  di- 
rcSdon,  and  accounting  annually  before  the  ofiicers  of  that 
court.  For  the  lord  chancellor  is,  by  right  derived  from  the 
crown,  the  geheral  and  fupreme  guardian  of  all  infants,  as 
well  as  idiots  and  lunatics ;  that  is,  of  all  fuch  perfons  as 
have  not  difcretion  enough  to  manage  their  own  concerns. 
In  cafe  therefore  any  guardian  abufes  his  truft,  the  court  will 
check  and  punifti  him  i  nay  fometimes  will  proceed  to  th« 
removal  ojF  him,  and  appoint  another  in  his  ftead  ^. 

2.  Let  us  next  confider  the  ward  or  perfon  within  age^ 
fcr  whofe  afliftance  and  fupport  tliefe  guardians  are  confti- 
tuted  by  law  5  or  who  it  is,  that  is  faid  to  be  within  age. 
The  ages  of  male  and  female  are  difi^erent  for  diff*erent  pur- 
pofes.  A  male  at  twelve  years  old  may  take  the  oath  of  al- 
legiance ;  ^tfourteen  is  at  years  of  difcretion,  and  therefore 
may  confent  or  difagree  to  marriage,  may  choofe  his  guar- 
dian,  and,  if  his  difgretion  be  a(Stually  proved,  may  makc 
his  teftament  of  his  perfonal  eftate ;  ^Xfeventeen  may  bc  an 
cxecutor ;  and  at  fu^enty^ne  is  at  his  own  difpofal,  and  may 
alien  his  lands,  goods,  and  chattels,  A  female  alfo  aty^- 
ven  year§  of  age  may  be  betrothed  or  given  in  marriage ;  at 
titne  is  entitled  to  dower ;  at  twelve  is  at  years  of  maturity, 
and  therefore  may  confent  or  difagr^e  to  marriage,  and,  if 
proved  to  have  fufijcient  difcretion,  may  bequeath  her  per-  ' 
fonal  eftate  ;  at  fourteen  is  at  years  of  legal  difcretion,  and 
may  choofe  a  guardian  ;  itfeventeen  may  be  execv^ix  y  and 
at  twenty^ne  ma,y  difpofe  of  herfelf  and  her  lands.  So  tliat 
full  age  in  male  or  female  is  twentyrone  vears,  wh\ch  age  is 
completed  on  thc  day  preceding  the  ai^niverfary  of  a  perfon*s 
birth  ^  ;  who  till  that  time  is  an  infant,  and  fo  ftiled  in  law, 
Among  the  antient  Greeks  ar^d  Rpmai\s  njt^onten  were  never 

P  I  Sid.  424.     t   P.  Will.'703.  X096.    Toder  v.  Saniam.    I>m»  J^rac* 

q  Saik.  44.  625.    Lord  Raym.  ^480.     27  Feb.  1775.  ' 
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of  agc  but  fubjcft  to  pcrpctual  guardianfliip ',  unlcfs  when 
marricd  **  nifi  convenijfent  in  manum  viri ;"  and,  when  that 
pcrpctual  tutclage  worc  aiway  in  proccfs  of  time,  we  find  that, 
in  fcmales  as  well  as  males,  full  age  was  not  tiU  twenty-five 
ycars ".  Thus  by  thc  conftitution  of  difFcrcnt  kingdomsy 
this  period,  which  is  mcrely  arbitrary,  and  yi/r/V  pofttivi,  is 
fixcd  at  difiercnt  timcs.  Scotland  agrces  with  England  in 
this  point ;  (both  probably  copying  from  the  old  Saxon  con- 
^itutions  on  the  contincnt,  which  extendcd  the  age  of  mi- 
nority  **  ad  annum  vigefimum  primum,  et  eo  ufque  juvenes  fub 
«*  tutelam  reponunt  ^")  but  in  Naples  they  arc  of  fuU  age  at 
eighteen ;  in  Francc,  with  rcgard  to  marriagc,  not  till  thirty ; 
and  in  Holland  at  twenty-^ve, 

3.  Infants  have  various  privileges,  and  various  difabi- 
litics  :  but  their  vcry  difabilities  are  privilcges  5  in  order  to 
fecure  them  from  hurting  themfclves  by  their  own  improvi- 
dcnt  a£l:s.  An  infant  cannot  be  fued  but  under  the  proteci. 
tion,  and  joining  the  name,  of  his  guardian  j  for  he  is  to  de- 
fend  him  againft  all  attacks  as  well  by  law  as  otherwife  " :  but 
hc  may  fue  either  by  his  guardian,  or  prochein  amy^  his  ncxt 
friend  who  is  not  his  guardian.  This  prochein  amy  may  bc 
any  perfon  who  will  undertakc  the  infant's  caufe ;  and  it 
frcquently  happens,  that  an  infant,  by  his  prochein  amy^  in- 
ftitutes  a  fuit  in  equity  againft  a  fraudulent  guardian.  In 
criminal  cafes,  an  infant  of  the  age  of  fourteen  years  may  be 
capitally  punifhcd  for  any  capital  ofFence  "^  :  but  under  the 
age  oifeven  he  cannot.  The  period  httwtQVi  feven  znd four" 
teen  is  fubjeft  to  much  uncertainty :  for  the  infant  fliall, 
generally  fpeaking,  be  judged  prima  facie  innoccnt ;  yet 
if  hc  was  doli  capax^  and  could  difccrn  betweeri  good 
and  evil  at  the  time  of  the  ofFence  committed,  he  may 
be  Gonviftcd  and  undergo  judgment  and  cxecution  of 
death,    though    he  hath  not  attained  to  years  of  puberty 

»  Pott.  Anriq.   b.  4«  c.  11.     Cic.  klng,  as  well  as  the  fubjed,   arrWes  at 

pro  Muren»  12.  fuU  agc  iji  modern  Sweden.  Mod.  Un* 

s  •InJK  I.  23.  1.  Hift.  xxxiii.  220. 

'  Stiernhook  iU  jurt  Sueonum»  /.  2,  u.Co.  Litt.  135» 

c.«.     This  is  alfo  tlic  period  when  thc  w  i  Hal.  P.  C.  25« 
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or  dilcretion  *.  And  fir  Matthe^  Hale  givcs  us  two  in- 
ftances^  one  of  a  girl  of  thirtcen,  who  was  bumed  for  kiU- 
ing  her  miftrefs ;  another  of  a  boy  ftill  younger,  that  had 
tiUed  his  companion,  and  hid  himfelf,  who  was  hanged  j 
for  it  appeared  by  his  hiding  that  he  knew  he  had  done  wrong, 
and  could  difcem  betwcen  good  and  evil :  and  in  fuch  cafes 
the  maxim  of  law  is,  that  malitia  fupplet  aetatem.  So  alfo,  in 
much  more  modern  times,  a  boy  of  ten  years  old,  who  was 
guilty  of  a  heinous  murder,  was  held  a  proper  fubje£):  for' 
capital-puniftiment,  by  the  opinion  of  ail  thc  judges  r. 

•  WiTH  regard  to  cftates  and  civil  property,  an  Infant  hath 
many  privileges,  which  will  be  better  underftood  when  wc 
come  to  treat  more  particularly  of  thofe  matters :  but  this 
tnay  be  faid  in  general,  that  an  infant  fliall  lofe  nothing  by 
non-claim,  or  negle£k  of  demanding  his  right  j  nor  fhall  any 
other  laches  or  negligence  be  imputcd  to  an  infant,  except  in 
fgme  very  particular  cafes. 

It  is  generally  true,  that  an  infant  can  neither  aliene  hi$ 
lands,  npr  do  any  legal  a£k,  hor  make  a  deed,  nor  indeed  any 
manner  of  contra£t,  that  will  bind  him.  But  ftill  to  all  thefe 
ruies  there  are  fome  exceptions ;  part  of  which  were  juft  now 
mentioned  in  reckoning  up  the  difFerent  capacities  which  they 
aflume  at  difFerent  ages :  and  there  are  others,  a  few  of  which 
it  may  not  be  improper  to  recite,  as  a  general  fpecimen  of  the 
whole.  And,  firft,  it  is  true,  that  infants  cannot  aliene  their 
eftates :  but  infant  truftecs,  or  mortgagees,  are  enabled  to 
convey,  under  the  dire£lion  of  the  court  of  chanccry  or  ex- 
chequer,  or  other  courts  of  equity,  the  eftates  they  hold  in 
truft  or  mortgage,  to  fuch  perfon  as  the  court  fhall  appoint  *. 
Alfo  it  is  generally  true,  that  an  infant  can  do  no  legai  adt : 
yet,  an  infant,  who  has  an  advowfon,  may  prefent  to  thc 
benefice  when  it  becomes  void '.  For  the  law  in  this  cafc 
difpenfes  with  one  rule,  in  order  to  maintain  others  of  far 

» 

•X  1  Hal.  P.  C.  a6«  »Stit.7Ann.c.  x^.^Geo.in.cie* 

y  Foftw.  71.  a  Co.  Litt.  17Z. 
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greater  confeqaencc :  it  permits  an  m£ant  to  prefent  a  cletli; 
(who,  if  unfit»  may  be  rejeded  by  tbe  bifhop).  rather  thaa 
either  fuffer  the  church  to  be  unferved  till  he  comes  of  agej» 
or  permit  the  infant  to  be  debarred  of  hi$  right  by  lapfe  to 
the  bifhop.  An  infant  may  alfo  purchafe  lands>  but  his  pur-« 
chafe  is  incomplete :  ibr,  when  he  comed  to  age,  he  may  either 
agree  cr  difagree  to  it>  a$  he  thinks  prudent  or  ][Hropery  without 
alleging  any  reafon  ;.and  fo  may  his  heirs  after  him,  if  he  die^ 
without  having  cempleted  his  agreement  \  It  is,  farther» 
generally  true,  that  an  infant,  under  twenty-one,  can  inake 
no  deed  but  what  is  afterwards  voidable  :  yet  in  fome  cafes  ^ 
be  may  bind  himfelf  apprentice  ^y  deed  iudented  or  inden-> 
tures^  for  feven  years ;  and  ^  he  may  by  deed  or  will  appoint 
a  guardian  to  his  children>  if  he  has  any.  Laftly,  it  is  g&* 
nerally  true,  that  an  infant  can  make  no  other  contrafl  that 
will  bind  him  :  yet  he^ay  bind  himfelf  to  pay  for  his  nece£< 
fary  meat,  drinki  apf^I|  phyfic,  and  fuch  other  necefiaries  ^ 
andlikewife  for  his  good  teaching  and  initruftion»  whereby 
he  may  profit  himfelf  afterwards  ®«  And  thus  much|  at  pre<i 
fent>  for  the  privileges  and  difabilities  of  infants. 

^  Co.  Litt*  s.  *  Stat.  II  Car.  IIi  9. 14^ 

«  Stat.  5  £U«.  c.  ^   43  £&i«  c  tf       •  Cot*  UtU  1794 
Cro*  C»r«  i79f 
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WE  have  hitheito  confidered  perfoas  in  their  natund 
capacities,  and  havetreated  of  their  rights  and  du-» 
ties*  Bttty  as  all  perfonal  rights  die  with  the  perfon  $  and, 
as  the  neceflary  forms  of  invefting  a  ferie$  of  individualSj  on^ 
after  another^  with  the  fame  identical  rights,  would  be  very 
inconvenient,  if  not  impra^licable ;  it  has  been  found  neoe^ 
fary,  when  it  is  for  the  advantage  of  the  public  to  have  any 
particular  rights  kept  on  foot  and  continued,  to  conftitute  ar? 
tificial  perfons^  who  may  maintain  a  perpetual  fucceffion^  and 
enjoy  a  kind  of  legal  immortality. 

These  artificial  perfons  are  called  bodies  politiic,  bodies 
corporate»  (corpora  corporata)  or  corporations :  of  which 
^re  is  a  great  variety  fub&fting,  for  the  advancement  of 
religion,  of  learning,  and  of  commerce ;  in  order  to  preferve 
entire  and  for  ever  thofe  rights  and  immunities^  whichj  if 
ihey  were  granted  only  to  thofe  individuals  of  which  the  body 
corporate  is  compofed^  woiUd  upon  their  death  be  utterly 
loft  and  extinft.  To  ihew  the  advantages  of  thefe  incorpora- 
tions^  let  us  confider  the  cafe  of  a  college  in  either  of  our 
imiverfities,  founded  adjfudendum  et  orandumj  for  the  encou- 
f  agement  and  fupport  of  reKgion  and  leaming/*  ^f  this  wcrd 
a  mere  voluntary  aflemblyi  the  individualswhich  compofeit 
might  indeed  r^ad,  pray,  ftudy,  and  perform  fcholaftic  exer- 
«ifes  together,  ib  Iqng  a^  they  could  agree  to  do  ib :  but  they 
2  could 
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could  ncither  frame,  nor.  recave  any  laws  or  rules  of  ttteir 
condtt£): ;  none  at  leaft,  which  would  have  any  binding  force, 
for  wantof  a  coercive  power  to  create  a  fufficient  obligation. 
Neither  could  they  be  capable  of  retaining  any  privileges  or 
immunities :  for,  if  fuch  privileges  be  attacked,  which  of  all 
this  unconne£ked  aflembly  has  the  right,  or  abllity^  to  de- 
fcnd  them  ?  And,  when  they  are  difperfed  by  death  or  othcr- 
wife,  how  fhall  they  transfer  thefe  advantages  to  'another  fet 
cf  ftudents,  equally  unconne£tcd  as  themfelvesP  So  alfo,  witb 
icgard  to  holding  eftates  or  other  property,  if  land  be  granted 
for  the  purpofes  of  religion  or  leaming  to  twenty  individuals 
not  incorporated,  there  is  no  legal  way  of  continuing  thc 
property  to  any  other  perfons  for  the  fame  purpofes>  but  by 
tndlefs  conveyances  from  one  to  the  other,  as  often  as  the 
bands  are  changed.  But  when  they  are  confoUdated  and 
iinited  intoa  corppration,  they  and  their  fucceflbrs  are  then 
cimfidered  as  one  pcrfon  in  law :  as  one  perfon,  they  havc 
one  will,  which  is  colIe£ted  from  the  fenfe  of  the  majority  of 
the  individuals  :  this  one  will  may  eftablifh  rules  and  orders 
f or  the  regulation  of  the  whole,  which  are  a  fort  of  munici-* 
pal  Iaw6  of  this  little  republic  ;  or  rules  and  ftatutes  may  be 
prefcribed  to  it  at  it^s  creation,  which  are  thcn  in  the  placc 
of  natural  laws  :  the  prwileges  and  immunities,  the  eftates 
and  poffeflions,  of  the  corporation,  when  once  vefted  in  them^ 
wHl  be  for  evcr  veftcd,  without  any  new  conveyance  to  aew 
fucceflions ;  for  all  the  individual  members  that  have  exifted 
from  the  foundation  to  the  prefent  time,  or  that  fliall  evcr 
hereafcer  exift,  are  but  one  perfon  in  law,  a  perfon  that  never 
dies :  in  like  manner  as  the  river  Thames  is  ftill  thc  fame 
rJvcr,  thoughthe  partswhich  compofe  it  are  changingevery 
inftant. 

The  honour  of  origxnally  inventing  thefe  political  confti-r 
tutions  entirely  belongs  to  the  Romans.  They  were  intro- 
duced,  as  Plutarch  fays,  by  Numa  5  who  finding,  upon  hia 
accefljon,  the  city  torn  to  pieces  by  the  two  rival  faftions  o£ 
iiabines  and  Romans,  thought  it  a  prudent  and  politic  mea^ 
fure  tofubdivide  thcfe  two  into  raany  fmaller  ones,  by  infti-» 

tuting 


Ch.  l8#  ^/   P  E  R  S  O.N  s»  469 

tudng  feparate  focieties  of  every  manual  trade  and  profeffion. 
Thcy  were  afterwards  much  confidered  by  the  civil  kw  %  in 
which  they  were  called  unrverfitates^  as  forming  one  whole 
out  of  many  individuals  \  oir  colhgiay  from  being  gathered 
together :  they  were  adopted  alfo  by  the  canon  law,  for  thc 
maintenance  of  ecclefiaftical  difcipline ;  and  from  them  our 
fpiritual  corporations  are  derived.  But  our  laws  havc  confi« 
derably  refined  and  improved  upon  the  invention,  according 
to  the  ufual  genius  of  the  Englifli  nation  :  particularly  with 
regardto  fole  cprporations,  confifting  ofoneperfort  only,  of 
which  thc  Roman  lawyers  had  no  notion;  their  maxim  being 
that  **  tresfaciunt  collegium  ^P  Though  they  held,  that  if  a 
corporation,  originally  confifting  of  three  perfons,  be  reduced 
to  one,  "^  univerjttas  ad unum  redity^  it  may  ftill  fubfift  as 
a  corporation,  <*  etjlet  nomen  univerfttatis  *=•** 

Before  we  pifoceed  to  treat  of  the  feveral  incidents  of  cor- 
porations,  as  rfegarded  by  the  laws  of  England,  let  us  firft 
take  a  view  of  the  feveral  forts  of  them ;  and  then  we  ihall 
be  better  enabled  to  apprehend  their  refpeftive  qualities. 

The  firft  divifion  of  corporation  is  into  aggregate  and  foU^ 
Corporations  aggregate  confift  of  many  perfons  united  togc- 
ther  into  onc  fociety,  and  are  kept  up  by  a  perpetual  fuccef- 
fion  of  members,  fo  as  to  continue  for  ever :  of  which  kind 
are  thc  mayor  and  commonalty  of  a  city,  the  head  and  fellows 
bf  a  college,  the  dean  and  chapter  of  a  cathedral  church. 
Corporations  foie  confift  of  one  perfon  only  and  his  fucceflbrs, 
in  fomc  particular  ftation,  who  are  incorporated  by  law,  in 
order  to  give  them  fome  legal  capacities  and  advantages,  par- 
ticularly  that  of  perpetuity,  which  in  their  natural  perfons 
they  could  not  have  had.  In  thi«  fenfe  thc  king  is  a  folc 
Corporation  ^\  fo  is  a  bifhop :  fo  are  fome  deans,  and  preben- 
daries,  diftinft  from  their  feveral  chapters  :  and  fo  is  every 
parfon  and  vicar.  And  the  neceffity,  or  at  leaft  ufe,  of  this 
inftitution  will  be  very  apparent,  if  we  confider  the  cafc  of 

.   *  iiy«  A  3-  '•  4«  t^r  tQt,  «  Ff.  3,  4.  7. 

^,Ff.  50.  16.  8.  i  Co.  Utt.  43. 

"       a  parfo^ 
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m  patifon  cf  a  church.  At  the  original  endowment  of  parSh 
churdics,  the  freehold  of  the  church^  the  church-yard^  the 
parfonage  houfe,  the  glcbe,  and  the  tithes  6f  the  parifh^  were 
vcfted  in  the  then  parfojd  by  the  bounty  of  the  donor^  as  a 
temporal  rccompcnfe  to  him  for  his  fpiritual  care  of  ^e  in« 
habitantSi  and  with  intent  that  the  fame  emolumentsihould 
cver  afterwards  continue  as  a  recompenfe  for  the  fame  care. 
But  how  was  this  to  be  ei!e£led  ?  The  freehold  was  vefted 
in  the  parfon  j  and,  if  we  fuppofe  it  vefted  in  his  natural  ca- 
pacity»  on  his  death  it  might  defcend  to  his  heir,  and  would 
be  liable  to  his  debts  and  incumbrances :  or,  at  beft,  the  heir 
maght  be  compellable,  at  fome  trouble  and  expenfe,  to  con« 
tey  thefe  rights  to  the  fucceeding  incumbent.  The  law  there- 
fore  has  wifely  ordained,  that  the  parfon,  quatenus  parfon, 
ihall  never  die,  any  more  than  the  king ;  by  making  him  and 
his  fucceffors  a  corporation.  By  which  means  all  the  origi- 
pal  rights  of  the  parfonage  are  preferved  entire  to  the  fuccefV 
for :  for  the  pr^fent  incumbent,  and  his  predecefTor  who  lived 
feven  centuries  ago,  are  in  law  one  and  the  fame  perfon  \ 
^nd  what  y^^9  giveii  to  the  one  was  given  to  the  oth^r  alfo« 

Another  diviflon  of  IncQrporations,  either  fole  or  aggre*-- 
gatCj  is  into  tccUjiafitcid  and  hy.  Ecclefiaftical  corporation^ 
are  where  the  members  tha^  compofe  it  are  entirely  fpiritual 
perfons  \  fi^ch  as  bifhops ;  certaix^  deans>  and  prebendaries  \ 
all  archdeaconsi  parfoi^Sji  an4  vicars ;  which  are  fole  corpo^ 
rations  :  deans  and  chapters  at  prefent^  and  formerly  prioip 
and  conventj  abbot  and  monks,  and  the  like,  bodies  a^gi^egate. 
Thefe  arc  ereftcd  for  the  furtheran,ce  p.f  religipn,  and  perpe*« 
tuating  the  right^  of  the  church.  Lay  corporations  are  of 
two  forts,  ctvil  and  ikemofynary.  Thc  civil  are  (uch  as  are 
ere^ed  for  a  varicty  of  temporal  purpofesi»,  The  king^ 
for  inftance,  is  ];xi.ade  a  corporatipn  to  prevent  in  genexal 
the  poffibility  of  zxy  interregnum  or  vacaricy  of  die  throne^ 
and  to  preferve  the  'polTeffions  of  the  crown  eutire ;  for>  immeT 
diately  upon  the  demife  of  pne  king,  his  fuccefTor  is,  aa  we  havc 
formerly  feen,  in  fiill  pofleflion  of  the  regal  rights  and  dignity. 
Other  lay  corporations  a^d  e|[eSed  for  the  good  govcrnment  of 

a  towa 


a  town  Qr  partlcular  diftrid^^  as  a  mayor  and  cdnim6nalr|r^ 
bailiff  and  burgefles,  or  the  like :'  fome  for  thc  advancfement 
shid regulation.of  rtianufe£lure$  aild  commercc}  as  thc  trading 
companies  of  London,  and  othertpwns:  and  fome  for  the 
Better  earrying  on  of  divers  fpecial  purpofes ;  as  churchwar* 
dens,  for  confervation  of  the  goods  of  the  parifli ;  thc  collcge 
of  phyficians  and  company  of  furgeons  in  London,  for  the 
improvement  of  the  medical  fcience  ;  the  royal  fociety,  for 
the  advancement  of  natural  knowledge ;  and  thc  fociety  of  an- 
tiquaries,  for  prbmoting  the  ftudy  of  antiquities.  Andamong 
thefe  I  am  incHned  to  think  the  general  corporate  bodies  of 
the  univerfities  of  Oxford  and  Cambridge  muft  be  ranked : 
for  it  is  clear  they  are  not  fpiritual  or  ecclefiaftical  corpora- 
ttqns,  being  compofed  of  more  laymen  than  clergy :  neither 
are  they  deemofynary  foundations,  though  ftipends  are  an- 
nexed  to  particular  magiftrates  and  profeflbrs,  any  more  than 
other  corporations  where  the  a£Kng  ofEcers  have  ftanding  fa- 
laries ;  for  thefe  are  rewards  pro  opera  et  lahorey  not  chari- 
table  donations  only,  fince  every  ftipend  is  preceded  by  fer- 
vice  and  duty :  they  feem  therefore  to  be  merely  civil  corpo- 
rations.  The  eleeniofynary  fort  are  fuch  as  are  Conftituted 
for  thc  perpetual  diftribution  of  the  free  alms,  or  bounty,  of 
the  founder  of  them  to  fuch  perfons  as  hc  has  direftcd.  Of 
this  kind  are  all  hofpitals  for  the  maintenance  of  the  poor, 
fick,  and  impotent ;  and  all  coUeges,  both  tn  our  univerfi- 
ties  and  out^  of  them  :  which  colleges,  are  founded  for  two 
purpofes ;  i .  For  the  promotion  of  piety  and  learning  by  pro- 
per  regulations  and  ordinances,  2.  For  imparting  aflSftance 
to  the  members  of  thofe  bodies,  in  order  to  enablc  them  to 
profecute  their  devotion  and  ftudies  with  greater  eafe  and  af' 
fiduity.  And  all  thefe  eleemofynary  corporations  are,'  ftriftly 
fpeaking,  lay  and  npt  ecclefiaftical,  even  though  compofed 
of  ecclefiaftical  perfons  ^,  and  although  they  in  fome  thing9 
partake  of  the  nature,  privileges,  and  reftri£tions  of  eccle« 
fiaftical  bodies. 

e    Such  as  at  Jyfaflcfacftcr, .  Etoii,       ^  i  Lord  Ray».  6« 
WinchcAer^  ^u 
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HavinG  thus  marihalled  the  feyeral  fpecies  of  corpora- 
tions^  let  us  next  procee4  to  confider,  i.  How  corporations» 
in  general>  may  bc  created.  a.  What  are  their  powers,  ca- 
pacities»  and  incapacities*  3.  How  corporations  are  viiited* 
And  4*  How  they  may  be  diflblYed. 

I.  CoRPORATiONS,  by  the  civil  law,  feem  to  have  bccn 
created  by  the  mere  a£):,  and  voluntary  afibcbtion  of  theit 
members ;  provided  fuch  convention  was  not  contrary  to  law, 
for  thcn  it  was  illicitum  collegium  ^.  It  does  not  appear  that 
the  prince's  confent  was  neceflary  to  be  a£lually  given  to  thc 
foundation  of  them ;  but  merely  that  the  original  founders  o£ 
thefe  voluntary  and  friendly  focieties  (for  they  were  little  more 
than  fuch)  fliould  not  eftabliih  any  meetings  in  oppolition  to 
the  laws  of  the  ftate. 

BuT,  with  us  in  England,  the  king^s  coi^fent  is  abfolutely 
ncceflary  to  the  ere£tion  of  any  corporation,  either  impliedly 
or  cxprcfsly  given**.  The  king's  implied  confent  is  to  be  found 
in  corporations  which  exift  by  force  of  the  common  lawy  ta 
which  our  former  kings  are  fuppofed  to  have  given  their  con- 
cnrreiice ;  common  law  being  nothing  clfe  but  cuftom, 
arifing  from  the  univerfal  agreement  of  thc  whole  commu* 
nity.  Of  this  fort  are  the  king  himfelf,  all  biihops,  parfons, 
vicars,  churchwardens,  and  fome  others  ;  who  by  common 
law  have  ever  been  held  (as  far  as  our Jbooks  can  fliew  us)  to 
have  been  corporations,  virtute  officii:  and  this  incorporation 
is  fo  infeparably  annexed  to  their  offices,  that  we  cannot 
fram^  a  complete  legal  idea  of  any  of  thefe  pcrfons,  but  we 
muft  alfo  have  an  idea  of  a  corporation,  capable  to  tranflnit 

g  Ff»  47*  22*  I  •    Ntque  focletas,  ne^  tinent)  and  endowed  with  many  ▼aluable 

que colligmm^neque  bvjujmodl  corput paj'  privileges,  about  the^eleventh  century  « 

fm  mnibui  habere  ccncedUur}  nam  et  /<•  (Robertfi.  Cha.  V.  i.  30.)  ta  whlch  tha 

g^uSf  etjenatus  conjuitii,  et  principalibut  confent  of  the  feodal  foverejgn  was  ab- 

tonjiitutionibui  ea res  coercetur.  Ff.  3.4.  i  •  folutdy  neceffary,  as  many  of  his  prero- 

h  Citlea  and  towns  weie.  firiit  ere^ed  gatives  and  revenues  were  thereby  con- 

htfyi  corporatc  conunttiuties  on  the  Gon<*  iiderably  dimmiihed. 

hi» 
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his  rights  to  his  fucccflbrs»  at  the  famc  time.    Another  mo- 

thod  of  impHcation,  whercby.thc  king*s  confentis  prefumed, 

is  as  to  all  corporations  by  prefcription^  fuch  as  the  city  of 

Xondon,  and  many  pthcrs  j,  which  have  exifted  as  corpbra- 

tions,  time  whercof  the  memory  of  man  runneth  not  to  thfe 

-contrary ;  and  therefore  are  looked  upoh  in  law  to  be  wcB 

crcated,    For  though  the  members  thereof  can  ihcw  no  lcgal 

charter  of  incorporation,  yet  in  cafes  of  fuch  high  antiquity 

-the  law  prefiunes  there  once  was  one ;  and  that  by  the  variety 

of  accidents,  which  a  length  of  time  may  prod  uce,  ,the  chartct 

is  loft  or  deftroyed.    The  metnods  by  which  the  king's  con- 

fent  is  •exprefsly  given,  are  either  hy  a£l  of  parliament  or 

•charter.     By  aft  of  parliament,  of  which  the  royal  aflent  is  a 

ncccflary  iiigredicnt,  corporations  may  undoubtedly  be  creat- 

cd  ^ :  but  it  is  obfervable,  that  (till  of  late  years)  moft  of  thofo 

ftatutes,  which  are  ufually  cited  as  havlng  created  corpora- 

tions,  do  either  confirm  fuch  as  have  been  before  created  fay 

the  king ;  as  in  the  cafe  of  the  college  of  phyficians  erefted 

by  charter  lo  Hen.  VIII  ^,  which  charter  was  afterward« 

confirmed  in  parliament  * ;  or,  they  permit  the  king  to  eredfc 

a  cox]}or2i\S.on  in  futurovrixh  fuch  and  fuch  powers ;  as  is  the 

cafe  of  the  bank  of  England  ",  and  the  fociety  of  the  Britifh 

iifliery".     So  that  the  immediate  creative  aft  was  ufuaily 

performed  by  the  king  alone,   in  virtue  of  his  roys^l  pre- 

rogative  **. 

All  the  other  methods  therefore  whereby  corporations 
cxift,  by  common  law,  by  prefcription,  and  by  adl  pf  par- 
liament,  are  fbr  the  mpft  part  reducible  to  this  of  the  king*s 
letters  patent,  pr  charter  of  incorporation.  Thc  king*s  crea- 
tion  may  be  performed  by  the  words  *^  creamusy  erigitnusjfun» 
«^  damuSi  tncorporamusi^  or  the  like.  Nay  it  is  held,  that  if  thc 
king  grants  to  a  fet  of  men  to  have  gildam  mercatoriam^  a  me.r- 

j  2  Inft.  33^0.  «  Stat.  5  &  6  W.  &  M.  c.  20«      * 

i  xo  Rep.  29.    I  RoU.  Abr.  5i2t  i^  Stat.  23  Geo.  ]!.  q.  4. 

•^     1c  S  Rej).  114.  •  Sc€  paje  272. 
i  14  &  1 5  Hen.  VIII.  c.  5. 
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caatiie  meeting  or  tfieinb]j>,  this  is  ilcmc  Ut&c^tiii  to  uh 
Mipotate  and  eftabiifli  tfaem  for  ever  9« 

Th£  parfiamenti  we  obfenred,  hj  its  abiblnte  and  trm^ 
(cendent  authotitj,  may  perform  this»  or  toy  otber  ad;  wiiatfc 
foerer :  and  a£hially  did  perform  tt  to  a  great  extent,  by  fh^ 
tute  39  Elia.  c.  5.  which  incorporated  all  hofpiitals  andhoufe^' 
t>f  coTre£iion  founded  by  charitable  perfons>  without  farther 
trottble :  and  the  fame  hat  been  done  in  qther  cafes  of  chari- 
table  foundations.    But  otberwife  it  har  not  formerly  beoM 
ufual  thu8  to  intrench  upon  the  pretogative  of  the  crown^ 
and  the  king  may  prevent  it  when  he  pleafcs^     And,  in  the 
particular  inftance  before^mentioned,  it  was  done,  as  fir  £d- 
ward  Q>ke  obferves  %  to  avoid  the  charges  of  incorporatioa 
and  licences  of  mortmain  in  fmall  benefadlions  j  which  in  hia 
days  were  grown  fo  great,  that  they  difcouraged  many  mea 
from  undertaking  thefe  pious  and  charitablc  Works* 

• 

.  Th^  king  (it  is  faid)  may  grant  to  a  fubje£fc  the  pdwer  of 
ere£ting  corporations  %  though  the  contrary  wa^  formerly 
held ' :  that  is,  he  may  permit  the  fubjefl  to  name  the  per'* 
fons  and  powers  of  the  corporation  at  his  pleafure ;  but  it  i$ 
really  the  king  that  ere£ls,  and  the  fubjedi  is  but  the  inftm«  . 
ment :  for  though  none  but  the  king  can  malce  a  corporation» 
yet  qui  facit  per  alium^  facit  perfe ".  In  this  manner  thc 
chancellor  of  the  univerfity  of  Oxford  has  pow^er  by  charter 
to  ere£t  corporations  \  and  has  a£lually  often  exerted  k^  ia 
the  ere£kion  of  feveral  matriculated  companies,  now  fubfift-* 
ing>  of  tradefmen  fubfervient  to  the  ftudents« 

When  a  corporation  is  erefted,  a  name  muft  be  givcn  to  it% 
and  by  that  name  alone  it  muft  fue,  and  be  fued,  and  do  all 

P  CiA/figmfied  anxmg  the  Saxons  a        q  lo  R«p,  30«    i  RoU*  Abr.  513« 
fraterntty»  dsriTed  from  the  Terb  2>l*&an        r  2  Inft.  722« 
to  pty,  fatecaufe  every  man-  paid  hit  flnre        >  Bro.  Abr»  ttU  Pre/^g»  53«   VuKf* 

towafdsthe  expenfes  of  thecoramunity.  Pr«r0|'*  88.  pl«  1 6. 
And  hence  their  place  of  meeting  U  frc        t  Yearbook,  2  Hen.  Vil«  15« 
fttently  calicd  tbe  Guild  or  Guild  baU.  v  |o  Rtp.  %%• 
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legal  a£ls  •,  though  a  very  minute  variation  tKerein  is  not 
material  \  Such  name  is  the  very  being  of  it's  conflitution  j 
and,  though  it  is  the  will  of  the  king  that  ere£l:s  the  corpo- 
ration,  yet  the  name  is  the  knot  of  it's  combination,  without 
which  it  could  not  perform  it's  corporate  funftions  ^^.  Thc 
name  of  incorporation,  fays  fir  Edward  Coke,  is  as  a  propcr 
name,  or  name  of  baptifm  ;  and  therefore  when  a  private 
founder  gives  his  coUege  or  hofpital  a  name,  he  docs  it  only 
as  a  godfather  •,  and  by  that  fame  name  the  king  baptizes 
the  incorporation  \ 

II.  After  a  corporation  is  fo  formed  and  named,  it  ac- 
quires  many  powers,    rights,    capacitiefi,-  and  incapacities, 
which  we  are  next  to  confider.  Somc  of  thefe  are  rieceilarily 
and  infeparably  incident  to  every  corporation ;  which  inci- 
dents,  as  foon  as  a  corporation  is  duly  erefted,  are  tacitly 
annexed  of  courfc  ^.     As^  i.  To  have  perpetual  fucceflion. 
This  is  the  very  end  of  it'3  incorporation  :  for  there  cannot 
bc  a  fucceflion  for  ever  without  an  incorporation  =* ;   and 
therefore  ali  aggregate  corporations  have  a  power  neceflarily 
implied  of  elefting  members  in  the  room  of  fuch  as  go  ofi^*. 
a-.  To  fue  br  be  fued,  implead  or  be  impleaded,  grant  or  re- 
ceive,  by  it's  corporate  name,  and  do  all  other  a£l:s  as  na- 
tural  perfons  may.     3.  To  purchafe  lands,  and  hold  them, 
for  the  benefit  of  themfelves  and  their  fucceflbrs  ;  which  two 
are  confequential  to  the  former.  4.  To  have  a  common  feal. 
For  a  corporation,  being  an  invifible  body,  cannot  manifell 
it's  intentions  by  any  perfonal  aft  or  oral  difcourfe  :  it  there- 
fore  afts  and  fpeaks  only  by  it's  common  feal.     For,  though 
the  particular  members  may  exprefs  their  private  confents  to 
any  aft,  by  words,  or  figning  their  names,  yet  this  does  not 
bind  the  corporation :  it  is  the  fixing  of  tlie  feal,  and  that  only, 
which  unites  the  feveral  aflTents'  of  the  individuals,  who  cOjm- 
pofe  the  commufiity,  and  makes  one  joint  aflent  of  the  whole  **. 
5.  To  make  by-laws  or  private  fl:atutes  for  the  better  govern- 

u  Ibid,  izi,  >  10  Rep.  26. 

w  Gilb.  Hift.  C.  P.  1S2.  a  i  RoU.  Abr..5i4. 

3c  10  Rcp.  28»  '>  Dav.  44.  4$'^ 
y  IhiJ,  30.     Hob.  211. 
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ment  of  thc  corporation ;  which  are  binding  upon  themfelyjeSf 
unlefs  contrary  to  the  laws  of  the  land,  and  then  they  are 
void.  This  is  alfo  included  by  law  in  the  very  aft  of  incor- 
poration  ^ :  for,  as  natural  reafon  is  given  tp  the  natural 
body  for  the  governing  it,  fo  by-laws  or  ftatutes  arc  a  fgrt  of 
political  reafon  to  govern  the  bpdy  pplitic.  And  this  rigl^t 
of  making  by-laws  for  their  own  government,  npt  contiary 
to  thc  law  of  the  land,  was  allowed  by  tbe  law  of  the  twelye 
tables  at  Rome  <*.  But  no  trading  company  is,  with  us,  al^ 
lowcd  to  make  by-laws,  which  may  afFeft  the  king's  prero- 
gative,  or  the  common  profit  of  the  people,  under  penalty  of 
40/.  unlcfs  they  bc  approved  by  tjie  chanceljor,  treafurer, 
and  chief  juftices,  or  the  judges  of  affife  in  their  ciircuits: 
and,  even  though  they  be  fo  approved,  ftill  if  contrary  to  lav 
they  are  void "",  Thefe  five  powers  are  infep^rably  incident 
to  every  corporation,  at  leaft  to  every  corporation  aggregaU  : 
for  two  of  them,  though  they  may  be  pra£):ifed,  yet  are  very 
uhneceflary  to  a  corporation  /ole ;  viz,  to  have  a  corporate 
feal  to  teftify  his  foie  aflent,  and  to  make  ftatutes  for  the 
rcgulation  of  his  own  conduft. 

There  are  alfo  certain  privilcges  and  difabilities  tbat  at- 
tend  an  aggregate  corporation,  and  are  not  applicable  to  fuch 
as  are  fole ;  the  reafon  of  them  ceafing,  and  of  courfe  the 
law.  It  muft  always  appear  by  attorney ;  for  it  cannot  ap- 
pear  in  perfon^  being,  as  fir  Edward  Coke  fays  ^,  invifible, 
and  exifting  only  in  intendment  and  confideration  of  law.  It 
can  neither  maintain,  or  be  made  defendant  to,  an  adlion  of 
battery  or  fuch  like  perfonal  injuries  :  for  a  corporation  can 
neither  beat,  nor  be  bcaten,  in  it's  body  politic  ^.  A  corpo- 
ration  cannot  comn^it  treafon,  or  felony,  or  other  crime,  in 
it*s  corporate  capacity  ^ :  though  it*s  n^embers  may,  in  their 
diftinfl:  individual  capaciiies  ^  Neither  is  it  capable  of  fufFer- 

c  Hob.  211.  g  Bto.  jlhr,  tit.  Corporatiott.  63. 

d  Sodales  legem  quamnJoUnt,  dum  ne         h-icrRcp.  31. 
qutd  ex publica  lege  conumpant,  fih\  fe^         *  The  civil  law  alfo  ordains  that,  for 

runto*  thc  mifbehaviour  cf  a  body  corporate, 

«  Stat.  19  Hen.  yiK  c.7. 1 1  Rcp.  54.  tbe  diredtors  only  fliali  be  anfwerable  in 

f  10  Ks.^,,  32.  thcir  pcrfonai  capacicies.  fy.  4.  3.  1 5. 
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lag  a  traitor's  or  felon^s  punifhment,  for  It  is  not  liable  to 
corporal  pcnalties,  npr  to  attainder,  forfeiture,  or  comiption 
of  blood*  It  cannot  be  executor  or  adminiftrator,  or  perform 
any  perfonal  duties ;  for  it  cannot  take  an  oath  for  the  due 
execution  pf  the  office.  It  cannot  be  feifed  of  lands,  to  the 
ufe  of  another  j ;  for  fuch  kind  of  confidence  is  foreign  to  the 
^nd  of  it'«  inftitution.  Neither  can  it  be  committed  to  pri- 
fon  ^ ;  for  it's  exiftence  bcing  ideal,  no  man  can  apprehend 
or  arreft  it.  And  thereforc  alfo  it  cannot  be  outlawed  ;  for 
butlawry  always  fuppofes  a  precedent  right  of  arrefting,which 
has  been  defeated  by  the  parties  abfconding,  and  that  alfo  a 
corppration  cannot  do  :  for  which  reafons  the  proceedings  to 
compel  a  corporation  to  appear  to  any  fuit  by  attorney  are  al- 
ways  by  diftrefs  on  their  lands  and  goods  ^  Neither  can  a 
Corporation  be  ejicommunicated ;  for  it  has  no  foul,  as  is 
gravely  obferved  by  fir  Edward  Coke  "  :  and  thorefore  alfo 
k  £5  not  Uable  to  be  fummoned  into  the  ecclefiaftical  courts 
Upon  any  account  \  for  thofe  courts  adt  only  pro  falute  animae, 
and  their  fentences  can  only  be  inforced  by  fpiritual  cen- 
fures:  a  confideration,  whidi,  carried  to  it's  full  extent* 
would  alone  demonftrate  the  impropriety  of  thefe  courts  in* 
terfering  in  any  temporal  rights  whatfoever. 

There  are  alfo  other  incidents  and  powers,  which  belong 
to  fome  fort  of  corporations,  and  not  to  others.  An  aggre- 
gate  corporation  may  take  goods  and  chattels  for  the  benefit 
.of  themfelves  and  their  Cucceflbrs,  but  a  fole  corporation  can- 
not "  :  for  fuch  moveable  property  is  liabJe  to  be  loft  or  im- 
bezzled,  and  would  raife  a  multitude  of  difputes  between  the 
fucceffor  and  executor  ;  which  the  law  is  careful  to  avoid.  In 
ecclefiaftical  and  eleemofynary  foundations,  the  king  or  the 
founder  may  give  them  Tules,  laws,  ftatutes,  and  ordinances, 
which  they  are  bound  to  obferve :  but  corporations  merely 

m 
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j  Bro.  Ahr,  tit.  Feoffm,  al  ufe,  ^o.         ^ 'Qro*  Abr*  tlt ,  CorpQratiQn*  1.1.  0«f- 
Baconofufcs.  347.  hivry.  72. 
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lay,  conftitutcd  for  civil  purpofcs,  tre  fubjcQ;  to  no  particu-f 
lar  ftatutcs ;  but  to  the  common  law,  and  to  thcir  own  by-» 
laws,  not  contrary  to  the  laws  of  thc  rcalm ».     Aggregatc 
corporations  alfo,  that  haye  by  their  conftitution  a  head,  as 
a  dcan,  warden,  maftcr,  or  the  like,  canmt  do  any  zSts 
during  thc  vacancy  of  the  headfhip,  cxcept  only  appointing 
another  :  neitlier  are  they  then  capableof  receivinga  gtant; 
for  fuch  corporation  is  incomplete  without  a  head  p.  But  thcre 
may  be  a  corporation  aggregate  conftituted  without  a  head  ^  : 
as  thc  collegiatc  church  of  Southwell  in  Nottinghamfliire, 
which  confifts  only  of  prebendaries  ;  and  the  govemors  of  , 
the  Charter-houfc,  London,  who  havc  no  prefident  or  fu- 
perior,  but  are  all  of  equal  authority.     In  aggregate  corpo- 
rations  alfo,  the  adl  of  the  major  part  is  efteemed  the  aft  of 
the  whole  \  By  the  civillaw  this  major  part  muft  have con- 
fifted  of  two  thirds  of  the  whole  5  elfe  no  a£l  could  be  per- 
f  ormed  * :  which  perhaps  ittfly  be  one  reafon  why  they  required 
three  at  leaft  to  make  a  corporation.     But,  with  us,  any  ma- 
jority  is  fufficient  to  deterttiine  the  aft  of  the  whole  body. 
And  wbereas,   notwithftanding  the  law  ftood  thusj    fome 
founders  of  corporations  had  made  ftatutes  in  derogation  of 
the  common  la^^,  making  very  frequeritly  the  ttnanimous 
aflent  of  the  fociety  to  be  neceflary  to  any  corporate  zfX  ; 
(which  king  Henry  VIII  found  to  bea  great  obftruftion  to 
his  projefted  fcheme  of  obtaining  a  furrender  of  the  lands  of 
eccleriaftical  corporations)  it  was  therefore  cnadled  by  ftatute 
33  Hen.  VIII.  c.  27.  that  all  private  ftatutes  fiiall  be  ut- 
teriy  void,  whereby  any  grant  or  eledlion,  made  by  the  head, 
wlth  the  concurrence  of  the  major  part  of  the  body,  is  Kable 
to  be  obftruftcd  by  any  one  or  more,  being  the  minority  r 
but  this  ftatute  cxtends  not  to  any  negative  or  neceffary  voicej 
givcn  by  the  fouuder  to  the  head  of  any  fuch  fociety. 

We  before  obferved  that  it  was  incident  to  every  corpora- 
tion,  to  have  a  capacity  to  purchafe  lands  for  themfelves  and 

«  Lord  Raym.  8.  f  Bro.  yi&r,  ttt»  Corporation*  31.  34. 

P  Co.  Litt.  263,  264.  »  Ff,  3.  4.  3. 

n  10  Rfp.  30. 
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fucccflbrs :  and  this  !«  regularly  true  at  the  common  law  ^ 
But  diey  are  exceptcd  out  of  the  ftatute  of  wills " :  fo  that  no 
devife  of  lands  to  a  corporation  by  will  is  good :  except  for 
charitable  ufes,  by  ftatute  43  Eliz.  c.  4.  ^  :  which  exception  is 
agahi  greatly  narrowed  by  the  ftatute  p  Geo.  II.  c.  36.  And 
alfo,  by  a  great  var-iety  of  ftatutes*,  their  privHege  even  of 
purtfhafing  from  any  iiving  grantor  is  much  abridged  :  fo  that 
now  a  corporation,  ekher  ecclefiaftical  or  lay,  muft  have  a 
licence  from  the  king  to  purchafe  ^j  before  they  can  exert  that 
capacity  which  is  vefted  in  them  by  the  common  law :  nor  is 
cven  this  ia  ali  cafes  fufficient.  Thefe  ftatutes  are  generally 
called  the  ftatutes  of  inortmain ;  all  purchafes  made  by  corpo- 
rate  bodies  being  faid  to  be  purchafes  in  tnortmainy  in  mortua 
manu  :  for  the  reafon  of  which  appellation  fir  Edward  Coke  * 
ofFers  many  conjeftures  5  but  there  is  one  which  feems  more 
probable  than  any  that  he  has  given  us  :  iws,  that  thefe  pur- 
qhafes  being  ufually  made  by  eccJefiaftical  bodies,  the  mem- 
bers  pf  which  (being  profefled)  were  reckoned  dcad  perfons 
in  law,  land  thercfore,  holden  by  them,  might  with  great 
propriety  be  faid  to  be  held  //;  mortua  tnanu. 

I  SHALL  defer  the  more  particular  expofition  of  thefc  fta- 
tutes  of  mortmain  till  the  next  book  of  thefe  commentaries, 
when  we  fliall  confider  the  nature  and  tenures  of  eftates  ;  arid 
/alfo  the  expofition  of  thofe  difabling  ftatutes  of  queen  Eliza- 
beth,  which  reftrain  fpiritual  and  eleemofynary  corporations 
from  aliening  fuch  lands  as  they  are  at  prefent  ia  legal  pof- 
fefliion  of :  only  mentioning  them  in  this  place,  for  the  fake 
of  regularlty,  as  ftatutable  incapacities  incident  and  relative 
tp  corporations. 

The  general  duties  of  all  bodies  politic,  confidered  in  their 
corporate  capacity,  may,  like  thofe  of  natural  perfons,  be 

t  10  Rep.  30.  incapable  of  taking  lands,  unlefs  by  fpe. 

«  34  Hen.  VIII.  c.  5.  cial  priyilege  from  thc  emperor :  colle' 

w  Hob.  136.  gium,  Ji  nullo  fpeciali  privilegio  fubntxum 

X  Yioax  magna  earta,  9  Hcn.   |II.    Jit,  haereditatem  caperg  non  fojfe^  dubium 
C*  36.  to  9  Geo.  II.  c.  36.  non  efi,     Cod.  6.  24.  8. 
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reduced  to  this  finglc  one  ;  diat  of  afking  up  to  the  end  or 
defign,  whatever  it  be,  for  which  they  wcre  created  by  their 
foundcr. 

III.  I  PROCEED  thercfore  ncxt  to  inquirei  how  thefe  cor^ 
porations  may  be  vifited.  For  corporations  being  compofed 
of  individuals,  fubjefl  to  human  frailties,  are  liable,  as  well 
as  private  perfons,  to  deviate  from  the  end  of  their  inftitu-» 
tion.  And  for  that  reafon  the  law  has  proyided  prc^r 
perfons  to  vifit,  inquire  into,  and  cOrre£i  all  irregukjities 
that  arife  in  fuch  corporations,  either  folc  or  aggrcgate,  and 
whether  ecclefiafticai,  civil,  or  cleemofynary,'  With  regard  to 
all  ecclefiaftical  corporations,  the  ordinary  is  thdr  vifitor,  fo 
conftituted  by  the  canoh  law,  and  from  thcnce  derived  to 
us.  The  pope  formerly,  and  now  the  king,  as  fupreme  or- 
dinary,  is  the  vifitor  of  the  archbifliop  or  metropolitan  ;  thc 
metropolitan  lias  the  charge  and  cocrcion  of  all  his  faifragan 
biftiops ;  and  the  bifhops  m  their  feveral  diocefes  are  in  ec- 
clcfiaftical  matters  the  vifitors  of  aU  deans  and  chapters,  of 
all  parfons  and  vicarsj  and  of  all  other  fpiritual  corporations. 
With  refpeft  to  all  lay  corporations,  the  founder,  his  heirs, 
or  afligns,  are  thc  vifitors,  whether  the  foundation  be  civil 
or  eleemofynary ;  for  in  a  lay  incorporation  the  ordinary 
neither  can  nor  ought  to  vifit  *♦ 

I  KNOW  it  13  generally  faid,  that  eivil  corporations  are  fub^ 
jeft  to  no  vifitation,  but  merely  to  thc  common  law  of  the 
}and  ;  and  this  fliall  be  prefently  explained.  But  firft,^  as  I 
have  laid  it  down  as  a  rule  that  the  founder,  his  Keirs,  or  af- 
figns,  are  the  vifitors  of  all  lay  corporations,  lct  us  inquire 
what  is  meant  by  thcfoumler,  The  founder  of  all  corpora- 
tiJ^ns  in  the  ftri£left  and  original  fenfe  is  the  king  alone,  for  he 
only  can  incorporate  a  fociety ;  and.in  civil  incorporatipns, 
fuch  as  mayor  and  commonalty,  &c.  where  there  are  no  poC- 
feflions  or  endowments  given  to  the  body,  there  is  no  other 
founder  but  the  king  :  but  in  eleemofynary  foundations,  fuch 
as  coileges.  and  hofpitals,  where  there  is  an  endov/ment  of 
lands,  the  law  diftinguiflies,  and  makcs  two  fpecies  of  foun-t 
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dation ;  the  one  fundatio  indpiensy  or  the  incorpoTation,  in 
ti^hich  fenfe  the  king  is  the  general  founder  of  all  coUeges 
and  hofpitals  ;  the  othtx  fundatio  perficiensy  er  the  dotationof 
it,  in  which  fcnfe  the  firft  gift  of  the  revenues  is  the  founda-f 
tion,  and  he  who  gives  them  is  in  law  the  founder  :  and  it  i$ 
in  this  laft  fenfe  that  we  generally  call  a  man  the  founder  of 
a  coUege  or  hofpital  ^.  But  here  the  king  has  his  preroga-» 
tive  :  for,  if  the  king  and  a  private  man  join  in  endowing  aa 
eleemofynary  foundation,  the  king  alone  fliall  be  the  founder 
of  it.  And,  in  genetal,  the  king  being  the  fole  founder  of 
^ll  civil  corporations,  and  the  endower  the  perficient  foundef 
of  all  eleemofynary  ones,  the  right  of  vifitation  of  the  former 
refults,  according  to  the  rule  laid  down,  to  the  king ;  and  of 
the  latter  to  the  patron  or  endowen 

The  king  being  thus  conftituted  by  law  vifitor  of  all 
civil  corporations,  the  law  has  alfo  appointed  the  place, 
wherein  he  ftiall  exercife  this  jurifdiftion :  which  is  the  court 
of  king's  bench  ;  where,  and  where  only,  ali  mift)ehaviours 
of  this  kind  of  corporations  are  inquired  into  and  redrefled^ 
and  all  their  controverfies  decided.  And  thls  is  what  I  un-p 
derftand  to  be  the  meaning  of  our  lawyers,  when  they  fay 
that  thefe  civil  corporations  are  liable  to  no  vifitation ;  that 
is,  that  the  law  having  by  immemorial  Ufage  appointed  them 
to  be  vifited  and  infpefted  by  the  king  their  founder,  in  his 
majefty's  court  of  king's  bench,  according  to  the  rules  of  the 
common  law,  they  ought  not  to  be  vifited  elfewhere,  or  by 
any  other  authority  ^.  And  tbis  is  fo  ftriftly  true,  that  though 
the  king  by  his  letters  patent  had  fubjefted  the  coilege  of 
phyficians  to  the  vifitation  of  four  very  refpe<9;able  perfons, 
the  lord^chancellor,  the  two  chief  juftices,  and  the  chief 
baron  ;  though  the  coUege  had  accepted  this  charter  with  all 
poffible  marks  of  acquiefcence,  and  had  afted  under  it  for 
near  a  century;  yet  in  1753,  the  authority  of  this  provifion 

*  10  Rcp.  33.  porations  where  no  fpecial  vifitor  is  ap- 

c  This  notion  is  perhaps  tod  refined.  pointed.    But  not  in  the  light  of  vifitor : 

^he  court  of  king's  bench,  (it  may  bc  for,  as  it's  judgments  arc  iiable  to  be  re- 

faid)    from  ifs  general  fuperintcndent  verfed  by  writsof  error,  itmaybethought 

authority  wherc  other  jurifdi<Slions  are  to  want  onc  of  the  eflential  marks  of  vi- 

^eiicien»^  has  powcr  to  regulate  all  ccr-  fitatorial  power* 
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coming  in  diTpute,  on  an  appeal  prcferred  to  thefe  fuppofecl 
VifitoTS,  they  direftcd  the  legality  of  their  own  appointment 
to  be  argued :  and,  as  this  collcge  was  merely  a  civil  and  not 
an  cleemofynary  foundation,  they  at  length  determincd^  upon 
fevcral  days  folemn  debatc,  that  thcy  had  no  jurifdiftion  as 
vifitors  i  and  remittcd  the  appeliant  (if  aggrieved)  to  his  re- 
gular  remedy  in  his  majefty's  court  of  king's  bencb» 

As  to  elecmofynary  corporations,  by  the  dotation  the 
founder  and  his  heirs  are  of  common  right  the  legal  viOtors, 
to  fce  that  fuchproperty  is  rightly  employed,  as  mightother- 
wife  havc  dcfccndcd  to  the  vifitor  himfelf :  but,  if  the  founder 
has  appointed  and  aflfigncd  any  other  perfon  to  be  vifitor,  then 
his  allignce  fo  appointed  is  invcfted  with  aU  tlie  founder^a 
powcr,  in  cxclufion  of  his  heir,  Eleemofynary  corporations 
are  chiefly  hofpitals,  or  coUegcs  in  the  univerfities.  Thcfe 
werc  all  of  them  confidcred,  by  thc  popifli  clergy,  as  of  mer© 
ccclefiaftical  jurifdiftion :  howcvcr,  the  law  of  theland  judged 
otherwifc ;  and,  with  regard  to  hofpitals,  it  has  long  been  held  \ 
that  if  the  hofpital  bc  fpiritual,  thc  biftiop  ftiall  vifit  j  but  if  lay, 
thc  patron.  This  right  of  lay  patrons  was  indeed  abridged 
by  ftatute  2  Hen.  V.  c.  i .  which  ordained,  that  the  ordinary 
fliould  vifit  ^//hofpitals  foundedby  fubjefts;  though  the  king's 
right  was  referved,  to  vifit  by  his  commiflTioncrs  (uch  ag  weye 
of  royal  foundation.  But  the  fubjeft*s  right  was  in  part  rc- 
ftored  by  ftatute  14  Eliz.  c.  5.  which  direfts  the  bifliop  to 
vifit  fuch  hofpitals  only,  where  no  vifitor  is  appointed  by  the 
foundcrs  thereof :  and  all  tlie  hofpitals  founded  by  virtuje  of 
the  ftatute  39  Eliz.  c.  5.  are  to  be  vifitcd  by  fuch  perfons  aa 
fliall  be  nominated  by  the  refpeftive  founders.  But  ftill,  if  the 
founder  appoints  nobody,  the  bifliop  of  the  diocefe  muft  vifit*. 

CoLLEGES  in  the  univerfities  (whatever  the  common  law 
may  now,  or  might  formerly,  judge)  were  certainly  confidered 
by  the  popifti  clergy,  under  whofe  dircflion  they  v/ere,  as 
eccleftafikal^  or  at  leaft  as  clerical^  corporations ;  and  thcre- 
fore  the  right  of  vifitation  was  claimed  by  the  ordinary  of  the 
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diocefe.  Thls  is  evident,  becaufe  in  many  of  our  mpft  an- 
tient  coUeges,  where  the  founder  had  a  mind  to  fubjeft  them 
to  a  vifitor  of  his  own  nominatiun,  he  obtained  for  that  pur- 
'  pofe  a  papal  buUe  to  exempt  them  from  the  jurifdiftion  of  the 
ordinary ;  feveral  of  which  are  ftill  preferved  in  the  archives 
pf  the  refpeftive  focieties.  And  in  fome  pf  our  coUegcs, 
where  no  fpecial  vifitor  is  appointed,  the  bifliop  of  that  dio- 
cefe,  in  which  Oxford  was  formerly  comprized,  has  imme- 
morially  exercifed  vifitatorial  authority  j  which  can  be 
afcribed  to  nothing  elfe,  but  his  fuppofed  title  as  ordinary  to 
vifit  this,  among  other  ecclefiaftical  foundations.  And  it  is 
not  impoflTible,  that  the  number  of  colleges  in  Cambridge, 
which  are  vifited  by  the  bifliop  of  Ely,  may  in  part  be  de- 
rived  from  the  fame  original. 

BuT,  whatever  might  be  formerly  the  opinion  of  the  cler- 

gy,  it  is  now  heid  as  eftabliflied  common  law,  that  coUeges 

are  lay  corporations,  though  fometimes  totally  compofed  of 

ccclefiaftical  perfons ;   and  that  the  right  of  vifitation  does 

not  arife  from  any  principles  of  the  canon  law^  but  of  necef- 

-  Cty  was  created  by  the  common  law  ^     And  yet  the  power 

and  jurifdidlion  of  vifitors  in  colleges  was  left  fo  much  in  the 

dark  at  common  law,  that  the  whole  do£lrine  was  very  un- 

fettled  till  the  famous  cafe  of  Philips  and  Bury  5,     In  this  the 

main  queftion  was,  whether  the  fentence  of  the  bifliop  of  Ex- 

cter,  who  (as  vifitor)  had  deprived  dcctor  Bury  the  reftor  of 

Exeter  CoUege,  could  be  examined  and  redrefled  by  the  court 

of  king^s  bench.     And  the  three  puifne  judges  were  of  opi- 

nion,  that  it  might  be  reviewed,  for  that  the  vifitor's  jurif- 

di£tion  could  not  exclude  the  common  law ;  and  accordingly 

judgment  was  given  in  that  court.     But  the  lord  chief  juftice 

Holt  was  of  a  contrary  opinion  j  and  held,  that  by  the  com- 

mon  law  the  oflice  of  vifitor  is  to  judge  according  to  the  fta- 

tute$  of  the  college,  and  to  expel  and  deprive  upon  juft  occa- 

fions,  and  to  hear  all  appeals  of  courfe :  and  that  from  him, 

and  him  only,  thc  party  grieved  ought  to  have  redrefs  :  the 

founder  having  repofed  in  him  fo  entire  a  confidence,  that  }ie 

f  Lord  Raym.  8.  Show.  35.     Skinn.  407.     SaUc*  403. 
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will  admlnifter  juftice  impartially,  that  his  determinations  are 
final,  and  cxaminable  in  no  other  court  \j^hatfoever.  And, 
npon  this,  a  writ  of  error  being  brought  into  the  houfe  of 
lords,  they  concurred  in  fir  John  Hohs  opinion,  and  reverfed 
>  the  judgment  of  the  court  of  king's  bench.  To  which  lead-' 
ing  cafe  all  fubfequent  determinations  have  been  conformable. 
But,  where  the  vifitor  is  under  a  temporary  difability,  there 
thc  court  of  king's  bench  will  interpofe,  to  prevent  a  defedl  of 
juftice  **.  Alfo  it  is  faid  *,  that  if  a  founder  of  an  eleemofy- 
nary  foundation  appoints  a  vifitor,  and  limits  his  jurifdi£Hon 
by  rules  and  ftatutes,  if  the  vifitor  in  his  fentence  exceeds 
thofe  rules,  an  aftion  lies  againft  him  ;  but  it  is  otherwife, 
where  he  miftakes  in  a  thing  within  his  power. 

IV.  We  come  now,  in  the  laft  place,  to  confider  how 
corporations  may  be  diflblved.  Any  particular  member  may 
be  disfranchifed,  or  lofe  his  place  in  the  corporation,  by  a£t- 
ing  contrary  to  the  laws  of  the  fociety,  or  the  laws  of  the 
land :  or  he  roay  refign  it  by  his  own  voluntary  aft  ^.  But 
the  body  politic  may  alfo  itfelf  be  diflblved  in  feveral  ways  j 
which  diflTolution  is  the  civii  death  of  the  corporation  :  and  in 
this  cafe  their  lands  and  tenements  ftiall  revert  to  the  perfon, 
br  his  heirs,  who  granted  them  to  the  corporation  :  for  the 
law  doth  annex  a  condition  to  every  fuch  grant,  that  if  the 
corporation  be  diflblved,  the  grantor  (hall  have  the  lands 
again,  becaufe  the  caufe  of  the  grant  faileth  K  The  grant  i» 
indeedonly  duringthe  Ufe  of  the  corporation;  which  may  en- 
dure  for  ever :  but,  when  that  life  is  determined  by  the  diflTo- 
lution  of  the  body  politic,  the  grantor  takes  it  back  by  rever- 
fion,  as  in  the  cafe  of  every  other  grant  for  life.  The  debts 
of  a  corporation,  either  to  or  from  it,  are  totally  extinguifh- 
ed  by  it's  diflblution ;  fo  that  the  members  thereof  cannot  re- 
cover,  or  be  charged  with  them,  in  their  natural  capacities  °*: 
agreeable  to  that  maxim  of  the  civil  law  °,  **  Jf  qtnd  univer" 
<«  Jltati  debeturyJinguHs  non  debeturi  necy  quod  debet  univerjitaSy 
<*  Jtnguli  debent^ 

h  Stra.  797.  J  Co.  Litt.  13. 
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A  CoRPORATiON  may  be  diflblved,  i.  By  afl:  of  parlia- 
ment,  which  is  boundlefs  in  it's  operations.  2.  By  the  na- 
tural  death  of  all  it's  members,  in  cafe  of  an  aggrcgate  cor- 
poration.  3.  By  furrender  of  it's  franchifes  into  die  hands 
of  the  king,  which  is  a  kind  of  fuicide.  4.  By  forfciture  of 
it's  charter,  through  negligence  or  abufe  of  it's  franchifes  5  in 
which  cafe  the  law  judges  that  the  body  politic  has  broken 
the  condition  upon  which  it  was  incorporated,  and  there- 
upon  the  incorporation  is  void.  And  the  regular  courfe  is  to 
bring  an  information  in  nature  of  a  writ  of  quo  warranto,  to 
inquire  by  what  warrant  the  members  now  exercife  their  cor- 
porate  power,  having  forfeited  it  by  fuch  and  fuch  proceed- 
ings.  The  exertion  of  this  zQ.  of  law,  for  the  purpofes  of 
the  ftate,  in  the  reigns  of  king  Charles  and  king  James  thc 
fecond,  particularly  byfeifing  the  charter  of  the  city  of  Lon- 
don,  gave  great  and  juft  ofFence ;  though  perhaps,  in  ftriQ- 
nefs  of  law,  the  proceedings  in  moft  of  them  were  fufficiently 
regular :  but  the  judgmcnt  againft  that  of  London  was  re- 
verfed  by  aft  of  parliament  ®  after  the  rcvolution ;  and  by  the 
fame  ftatute  it  is  enafted,  that  the  franchifes  of  the  city  of 
London  ftiall  never  more  be  forfeited  for  any  c^ufe  whatfoever. 
And,  becaufe  by  the  common  law  corporations  were  diffolved, 
in  cafe  the  mayor  or  head  officer  was  not  duly  eietSled  on  the 
day  appointed  in  the  charter  or  eftabliflied  by  prefcription,  it 
is'now  provided  p,  that  for  the  future  no  corporation  fhall  be 
diflblved  upon  that  account ;  and  ample  diredtions  are  given 
for  appointing  a  new  officer,  in  cafe  there  be  no  eleftion,  or 
a  void  one,  made  upon  the  prefcriptive  or  charter  day. 

•  Stat.  a  W.  &  M.  c.  8.  J»  $tat.  11  Ceo.  I.  c.4. 
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